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OPINIONS 


OF 


HON. HOMER CUMMINGS, OF CONNECTICUT 
APPOINTED MARCH 4, 1933 


SALE OF INTERNAL REVENUE STAMVPS TO MANUFACTURER 
OF FERMENTED LIQUORS 


The Attorney General declines to render an opinion upon the ques- 
tion whether a collector of internal revenue must sell stamps 
evidencing payment of the taxes imposed by section 608 of the Act 
of February 24, 1919, 40 Stat. 1109, to a manufacturer of fer- 
mented liquors, as this question is judicial in nature. 


DEPARTMENT OF JUSTICE, 
July 5, 1934. 

Sir: I have the honor to refer to your letter of June 1, 
1934, wherein you request my opinion on the following 
question : 

* Must a collector of internal revenue sell stamps evidenc- 
ing payment of the taxes imposed by section 608 of the Act 
of February 24, 1919 (R. S. 3339; 40 Stat. 1109, U. S. C. 
Supp. VII, Title 26, section 1330 (a) and (b)), to a manu- 
facturer of fermented liquors whose notice has been accepted 
and whose bond has been approved by the local district 
supervisor of the Bureau of Internal Revenue even though 
the sale of all intoxicating liquors is prohibited by the laws 
of the state in which the sale of such liquors is contem- 
plated ? ” 

I understand that this question arises as a result of the 
fact that at one time tax stamps were issued by the Tréasury 
Department to the Atlanta Ice and -Bottling Company, 
Atlanta, Georgia, but that some time ago the Treasury De- 
partment directed the Collector of Internal Revenue not to 
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issue any more tax stamps to this company and the latter 
now threatens or contemplates legal action against the 
Collector. 

The question presented is judicial in nature. If I should 
answer it in the negative, my opinion would not be binding 
upon the Atlanta Ice and Bottling Company and the com- 
pany would, no doubt, resort to the courts for judicial de- 
termination of the matter. The result might be to bring 
the Attorney General into conflict with a judicial tribunal. 
On the other hand, an affirmative answer would doubtless 
prevent this important question from reaching the courts 
for determination, a result which ought to be avoided if 
possible (85 Op. 2738, 281). 

My predecessors have frequently held that the Attorney 
General is not authorized to render opinions upon judicial 
questions (28 Op. 596; 19 Id. 56; 22 Id. 181; 29 Id. 226; 
30 Id. 381; 32 Id. 472). I am in harmony with this view. 

Accordingly, I must decline to render an opinion upon 
the question presented by you. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


FEDERAL SUBSISTENCE HOMESTEADS CORPORATION 


The attempted taxation of the real or personal property owned by the 
Federal Subsistence Homesteads Corporation by State, county, city, 
or other local taxing authorities should be contested, the question of 
liability being ultimately for the courts to determine. 

The occupants of the homesteads will not be “wards of the Federal 
Government ”, in the sense that they are removed from the political 
status of residents of the State and of the subdivision thereof in 
which they live, but will be entitled to the rights and privileges, 
and subject to the duties and obligations, of citizens and will be 
subject to arrest by local authorities. Their right to vote will 
depend upon State law. 

As citizens and as potential taxpayers, the occupants of the home- 
steads will be entitled to such police and fire protection as may 
ordinarily be provided by the State, county, or municipality for 
communities similarly situated; will be entitled to use the public 
schools and the public roads; and will be entitled to have their 
needs for such facilities considered by the local authorities in like 
manner as other citizens. 
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To the extent that the Corporation must supply a facility it may 
contract therefor, and there is no disability to contract with a State 
or other political subdivision for the supplying of a facility which 
the State or other political subdivision is not otherwise legally 
obligated to furnish. 

It is unnecessary for the Federal Subsistence Homesteads Corporation 
to qualify and register as a foreign corporation in States other than 
Delaware. 

The attempted imposition of license, franchise, occupation, income, 
and excise taxes upon the Federal Subsistence Homesteads Corpora- 
tion by Delaware or any other State should be contested, the ques- 
tion of liability being ultimately for the courts to determine. 

The Federal Subsistence Homesteads Corporation may lawfully 
acquire options as an incident of the purchase of land. 

The Federal Subsistence Homesteads Corporation is authorized to 
pay a reasonable charge for such evidences of title as may be re- 
quired by the Attorney General to formulate his opinion as to the 
validity of the title. 

It is not the policy of the United States Government to carry insur- 
ance on its property. However, the occupants of the homesteads 
will have, or will in time acquire, insurable interests, and such 
interests may properly be insured either by the individuals them- 
selves or by the Corporation acting in their behalf and at their 
expense. 

It is within the province of the United States Employees’ Compensa- 
tion Commission to decide whether employees of the Division of 
Subsistence Homesteads in Washington and employees of the Fed- 
eral Subsistence Homesteads Corporation on the various projects in 
the various States are entitled to the benefit of the United States 
Employees’ Compensation Act; and it is suggested that the matter 
be handled with the Commission. 

The Corporation may make loans for the purchase of livestock, tools, 
implements, seed, fertilizer, and household furnishings and furni- 
ture, or may itself purchase and resell them to the occupants of the 
homesteads, when determined to be reasonably necessary in order 
to carry out the purposes of the statute, and assuming that such 
regulation as may be issued comes within its terms. 


DEPARTMENT OF JUSTICE, 
July 18, 1934. 

Smr: I have the honor to comply with your request of 
June 18, for my opinion upon the questions hereinafter 
indicated. 

The National Industrial Recovery Act (48 Stat. 195, 205) 
contains the following section. 

“Sec. 208. To provide for aiding the redistribution of 
the overbalance of population in industrial centers $25,000,- 
000 is hereby made available to the President, to be used 
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by him through such agencies as he may establish and 
under such regulations as he may make, for making loans 
for and otherwise aiding in the purchase of subsistence 
homesteads. The moneys collected as repayment of said 
loans shall constitute a revolving fund to be administered 
as directed by the President for the purposes of this 
section.” 

The President, by Executive Order of July 21, 1933, des- 
ignated you to exercise in his behalf the powers and func- 
tions conferred upon him by this section; and you have 
caused the Federal Subsistence Homesteads Corporation to 
be formed, under the laws of Delaware, as a means of car- 
rying out the purposes of the statute and administering, in 
part, the fund appropriated. The certificate of incorpora- 
tion provides that the entire capital stock shall be issued 
to and held by the Secretary of the Interior and his succes- 
sors in office “in trust for the United States of America, 
which shall be the sole and only authorized holder of legal 
title to the stock.” | 

I have previously approved the legality of carrying out 
subsistence homesteads projects through corporations cre- 
ated for such purpose and have indicated the broad powers 
conferred by Section 208 of the National Industrial 
Recovery Act in an opinion of October 4, 1933 [87 Op. 
288|, concerning the legality of alternative plans then 
submitted, and in an opinion of March 19, 1934 [37 Op. 
465|, passing upon certain questions arising in connection 
with the proposed participation by the United States in a 
plan for the economic and social rehabilitation of the Virgin 
Islands. I also call attention to my opinion of February 7, 
1934 [37 Op. 437], relating to the Public Works Emergency 
Housing Corporation, which in part discusses the same 
subject matter. 

The questions submitted by you and my conclusions with 
respect thereto are hereinafter set forth. 

“1. Is the real and personal property owned by Federal 
Subsistence Homesteads Corporation subject to, or exempt 
from, taxation by state, county, city and other local taxing 
authorities ?” | ao -_ 

Upon the authority of Clallam County v. United States, 
263 U.S. 341, 345, and cases therein cited, I advise you to 
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contest the attempted imposition of any such taxes, the 
question of liability being sical for the courts to 
determine. 

“2. If your answer to cuit 1, is such that property 
is exempt from local taxation, will Federal Subsistence 
Homesteads Corporation be able validly to contract with 
states, counties, cities and other local authorities to pay, in 
lieu of taxes, such reasonable sums as may be agreed upon 
as compensation for the use of such services and facilities 
as are customarily financed by such bodies from ad valorem 
taxes? We refer to such services as supplying roads, school 
facilities, police protection, fire protection and the like. 

“3. Will the members of the homesteading families living 
in such subsistence homestead communities, during the time 
that they are making payments under their contracts and 
title is held by Federal Subsistence Homesteads Corporation, 
be entitled to vote in state, county, city, and other local 
elections ¢ 

“4, Will the members of such homesteading families be 
subject to arrest by local authorities ? 

“5, Will the members of such homesteading families be 
generally entitled to the rights and privileges and subject 
to the duties and obligations of citizens of the city, county 
and state in which they reside, or will they be ‘ wards’ of 
the Federal Government? ” | 

I quote for ready reference the following paragraph con- 
tained in my opinion of October 4, 1933, supra, 

“While there may be some proper degree of federal ‘ su- 
pervision, this cannot amount to a superseding of the 
authority of the State. The Constitution provides for the 
exercise of exclusive federal jurisdiction ‘over all places 
purchased by the consent of the legislature of the State in 
which the same shall be, for the erection of forts, magazines, 
arsenals, dock-yards, and other needful buildings.’ There 
is no reason for believing that Congress contemplated any 
such assumption of jurisdiction over lands purchased for 
sites of subsistence homesteads, even assuming that the 
state legislatures would give the required consent. It is 
stated in Ft. Leavenworth R.R. Co. v. Lowe, 114 U.S. 525, 
527, that when the United States acquires land without 
such consent the State may continue to exercise with respect 
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to such land ‘the same authority and jurisdiction which 
she could have exercised over similar property held by pri- 
vate parties; ’ and this must be borne in mind when deter- 
mining the proper function and authority of the Federal 
Government in connection with land purchased as sites of 
subsistence homesteads.” 

In my opinion, the occupants of the homesteads will not 
be “ wards of the Federal Government,” in the sense that 
they are removed from the political status of residents of 
the State and of the subdivision thereof in which they live, 
but will be entitled to the rights and privileges, and subject 
to the duties-and obligations, of citizens and will be subject 
to arrest by local authorities. Their right to vote will 
depend upon state law. 

As citizens and as potential taxpayers (even assuming that 
there may be at first an absence of privately owned and 
taxable property), the occupants of the homesteads will be 
entitled to such police and fire protection as may ordinarily 
be provided by the state, county or municipality for com- 
munities similarly situated ; will be entitled to use the public 
schools and the public roads; and will be entitled to have 
their needs for such facilities considered by the local author- 
ities in like manner as other citizens. 

To the extent that the Corporation must supply a facility 
it may contract therefor, and there is no disability to con- 
tract with a state or other political subdivision for the 
supplying of a facility which the state or other political 
subdivision is not otherwise legally obligated to furnish. A 
precedent for the making of such contracts under somewhat 
similar circumstances is found in the report of the United 
States Housing Corporation (1920), v. 1, pp. 349, 358. 

“6. Is Federal Subsistence Homesteads Corporation 
under the necessity of qualifying and registering as a 
foreign corporation in states other than Delaware when it 
seeks to enter into a state for the purpose of purchasing 
land, and entering into contracts with homesteaders as above 
set forth? ” 

The Supreme Court, in Horn Silver Mimng Co. v. New 
York, 143 U.S. 3805, 814, announced two exceptions to the 
rule that a corporation of one state, doing business in 
another state, is dependent upon the consent of the latter: 
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“One of these qualifications is that the State cannot 
exclude from its limits a corporation engaged in interstate 
or foreign commerce, established by the decision in Pensa- 
cola Telegraph Co. v. Western Union Telegraph Co., 96 
U.S. 1, 12. The other limitation on the power of the State 
is, where the corporation is in the employ of the general 
government, an obvious exception, first stated, we think, by 
the late Mr. Justice Bradley in Stockton v. Baltimore & 
New York Railroad, 32 Fed. Rep. 9, 14. As that learned 
justice said: ‘If Congress should employ a corporation of 
ship-builders to construct a man-of-war, they would have 
the right to purchase the necessary timber and iron in any 
State of the Union.’ And this court, in citing this passage. 
added, ‘ without the permission and against the prohibition 
of the State.’ Pembina Mining Oo. v. Pennsylvania, 125 
U.S. 181, 186.” 

The last cited case had declared that “ undoubtedly a cor- 
poration of one State, employed in the business of the gen- 
eral government, may do such business in other States with- 
out obtaining a license from them.” 

Butler Bros. Shoe Co. v. United States Rubber Co., 156 
Fed. 1, 16, citing the foregoing cases, stated that “ Every 
corporation of any State in the employ of the United States 
has the right to exercise the necessary corporate powers and 
to transact the business requisite to discharge the duties of 
that employment in every other state in the Union without 
permission granted, or conditions imposed by the latter.” 

I accept the foregoing as applicable here. A fortior con- 
sent of the state is not required when the corporation is 
owned and controlled, as well as employed, by the United 
States. The United States Housing Corporation was con- 
fronted with the same problem, and, as stated in the re- 
port (v. 1, p. 348): “It was finally decided that, being a 
purely Federal agency, the corporation is not amenable to 
State regulations applying to ordinary business corporations, 
and this view has been acquiesced in by the authorities of 
practically all the States where the question has come up.” 

I therefore conclude that it is unnecessary for the Federal 
Subsistence Homesteads Corporation to qualify and register 
in states other than Delaware. 
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“7. Is Federal Subsistence Homesteads Corporation sub- 
ject to license, franchise, occupation, income and excise 
taxes ! 

(a) Levied by the State of Delaware? 

(b) Levied by any other State in which it purchases land. 
builds homestead communities and enters into contracts with 
homesteading families?” 

Preliminary fees or costs assessed by the State of Dela- 
ware which are in the nature of charges for services rendered 
are properly taxable against the Corporation. 18 Op. 491; 
23 id. 299. Whether there may be other occasions here- 
after when Delaware may levy valid charges of such nature 
. 1s not before me at this time. 

Beyond this, upon the authority of W2llzams v. Talladega. 
996 U.S. 404, 419; Metcalf & Eddy v. Mitchell, 269, US. 
514; Panhandle Oil Co. v. Knox, 277 U.S. 218; and De La 
Vergne Machine Co. v. State Tax Commission, 207 N.Y. S. 
680, 684, I advise you, as I have with respect to your first 
question, supra, to contest the attempted imposition of any 
such taxes, the question of hability being ultimately for the 
courts to determine. 

“8. May Federal Subsistence Homesteads Corporation 
pay cash to secure binding options on land ?” 

In my opinion to you of February 7, 1934, I concluded that 
the Public Works Emergency Housing Corporation might 
lawfully acquire options as an incident of the purchase of 
land. The powers of the Federal Subsistence Homesteads 
Corporation are no less broad in this particular. : 

“9, May Federal Subsistence Homesteads Corporation re- 
tain local attorneys and title companies to prepare abstracts 
of title, certificates of title, letters of opinion of title, letters 
of opinion of title and forms of warranty deed, and pay 
reasonable fees for such services, when such title papers, 
after they are completed, are to be transmitted to the Office 
of the Attorney General as the basis for the opinion of title 
of the Attorney General?” 

The Comptroller General, in an opinion of May 3, 1924, 
(v. 3, p. 569, 571) concluded that appropriations chargeable 
with the purchase price of land are also available for the 
payment of a reasonable charge for such evidences of title 
as may be required by the Attorney General. I approve, as 
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applicable to the purchase of land by the Federal Subsist- 
ence Homesteads Corporation, the principle thus announced, 
and inclose, for your ready reference, a copy of a circular 
issued by this Department under date of April 16, 1934; 
setting forth the general requirements and recommended 
procedure in land title matters. 

“10. May Federal Subsistence Homesteads Corporation 

carry fire, tornado and other insurance on homestead prop- 
erties dation the time that title remains in the Corporation ? 
May the Corporation carry public liability insurance?” 

It is not the policy of the United States Government to 
carry insurance on its property, which is so extensive and 
so widely distributed as to render ordinary insurance of 
doubtful practicability and economy. As to public hability 
insurance, it is to be remembered that the Government’s 
liability differs materially from that of an individual or a 
private corporation. However, the occupants of the home- 
steads will have, or will in time acquire, insurable interests, 
and such interests may properly be insured either by the 
individuals themselves or by the Corporation acting in their 
behalf and at their expense. 

“11. Are employees of the Division of Subsistence Home- 
steads in Washington, and employees of Federal Subsistence 
Homesteads Corporation on the various projects in the va- 
rious states entitled to the benefits of the United States 
Employees’ Compensation Act?” 

It appears that this question is more properly for consid- 
eration by the United States Employees’ Compensation 
Commission. 31 Op. 252; 34 id. 120; 34 id. 363. In the 
first mentioned opinion the Attorney General concluded 
that it was within the province of the Commission “ to decide 
whether employees of the United States Shipping Board 
Emergency Fleet Corporation, or other persons, are en- 
titled to the benefits of the provisions of the act”; and in 
the two later opinions he interpreted the Act, upon request 
of the Commission through the President, as applied to par- 
ticular employees of the Fleet Corporation. 

I therefore respectfully suggest that you handle the matter 
with the United States Employees’ Compensation Commis- 
sion. 
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“12. In the event that the Secretary of the Interior should 
promulgate a regulation that livestock, tools, implements, 
seed, fertilizer, and household furnishings and furniture are 
to be included within the definition of a ‘subsistence home- 
stead,’ will Federal Subsistence Homesteads Corporation be 
empowered, under such regulation, to make loans for the 
purchase of these items, or to purchase them and re-sell them 
on credit to homesteaders ?” 

It is necessarily true that some of the aided families will 
be without certain of the articles enumerated and will be 
without financial means to supply them. To place them 
thus within four bare walls and on an uncultivated plot 
of ground would conceivably fall short of providing “ sub- 
sistence homesteads ” which they are to occupy and which 
they are to be assisted in holding and acquiring as their 
own property. I therefore conclude that the Corporation 
may make loans for the purchase of the items named, or 
may itself purchase and resell them to the occupants of 
the homesteads, when determined to be reasonably neces- 
sary in order to carry out the purposes of the statute, and 
assuming that such regulation as may be issued comes 
within its terms. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 


CITIZENSHIP OF CHILD BORN ABROAD OF AN AMERICAN 
AND AN ALIEN PARENT 


A child born abroad subsequently to May 24, 1934, one of whose par- 
ents is a citizen of the United States and the other an alien, 
acquires American citizenship at birth. Such citizenship is subject 
to being divested if such child thereafter fails to comply with the 
two conditions prescribed in section 1 of the Act of May 24, 1934, 
48 Stat. 797, which must be regarded as conditions subsequent 
and not as conditions precedent. 


DEPARTMENT OF JUSTICE, 
July 21, 1934. 
Sir: I have the honor to respond to your request of May 
29, 1934, for my opinion concerning the construction of Sec- 
tion 1 of the Act of May 24, 1934 (Public No. 250), which 
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amended Section 1993 of the Revised Statutes dealing with 
the citizenship status of children born abroad of American 
parents. 

Section 1 of Public No. 250 (48 Stat. 797), is as follows: 

That section 1993 of the Revised Statutes is amended to 
read as follows: 

“Sec. 1998. Any child hereafter born out of the limits 
and jurisdiction of the United States, whose father or 
mother or both at the time of the birth of such child is a 
citizen of the United States, is declared to be a citizen of 
the United States; but the rights of citizenship shall not 
descend to any such child unless the citizen father or citizen 
mother, as the case may be, has resided in the United States 
previous to the birth of such child. In cases where one of 
the parents is an alien, the right of citizenship shall not 
descend unless the child comes to the United States and re- 
sides therein for at least five years continuously immedi- 
ately previous to his eighteenth birthday, and unless, within 
six months after the child’s twenty-first birthday, he or she 
shall take an oath of allegiance to the United States of 
America as prescribed by the Bureau of Naturalization.” 

The question presented in your request for an opinion is 
“whether a child born abroad of an American and alien 
parent is to be regarded as an American citizen at birth 
or whether such citizenship attaches only after the child 
has resided in the United States five years immediately pre- 
ceding its eighteenth birthday and has taken the oath of 
allegiance within six months following its twenty-first birth- 
day.” 

In other words, does a child born abroad of one American 
and one alien parent acquire citizenship by birth, on condi- 
tions subsequent, i.e., subject to defeasance in the event that 
he fails to come to the United States and reside therein for 
at least five years continuously immediately previous to his 
eighteenth birthday or fails within six months after his 
twenty-first birthday to take an oath of allegiance to the 
United States; or are the foregoing requirements to be 
regarded as conditions precedent to the child’s acquiring 
American citizenship, so that such a child is born an alien, 
but may become an American citizen at the age of twenty- 
one if he has complied with these prerequisites ? 
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At the outset, it seem desirable to recall some basic, funda- 
mental principles of statutory construction applicable to the 
question under discussion. | 

In United States v. Chase, 135 U.S. 255, 261, the court 
recognized the principle that statutes should be construed 
with reference to the evil they are designed to suppress as 
an important aid in ascertaining the meaning of language 
which is ambiguous and equally susceptible of conflicting 
constructions. A law is to be construed so as to give effect 
tc the object designed and for that purpose all of its pro- 
visions must be examined in the light of attendant and sur- 
rounding circumstances. Jn Re Hoss, 140 U.S. 453, 475; 
Cherokee Intermarriage Cases, 203 U.S. 76, 89. 

In Helvering v. New York Trust Company decided by the 
Supreme Court on May 28, 1934, the court made the fol- 
lowing illuminating observations on the canons of statutory 
interpretation: _ 

“But the expounding of a statutory provision strictly 
according to the letter without regard to other parts of the 
Act and legislative history would often defeat the object 
intended to be accomplished. Speaking through Chief 
Justice Taney in Brown v. Duchesne, 19 How. 183, this court 
said (p. 194): ‘It is well settled that, in interpreting a 
statute, the court will not look merely to a particular clause 
in which general words may be used, but will take in connec- 
tion with it the whole statute (or statutes on the same sub- 
ject) and the objects and policy of the law, as indicated by 
its various provisions, and give to it such a construction as 
will carry into execution the will of the Legislature, as 
thus ascertained, according to its true intent and meaning.’ 
Quite recently in Ozawa v. United States, 260 U.S. 178, we 
said (p. 194): ‘It is the duty of this court to give effect to 
the intent of Congress. Primarily this intent is ascertained 
by giving the words their natural significance; but if this 
leads to an unreasonable result, plainly at variance with the 
policy of the legislation as a whole, we must examine the 
matter further. We may then look to the reason of the 
enactment, and inquire into its antecedent history, and give 
it effect in accordance with its design and purpose, sacrific- 
ing, if necessary, the literal meaning in order that the pur- 
pose may not fail.’” 292 U.S. 455, 464. 
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It is, therefore, necessary to review briefly the antecedent 
history leading to the enactment of the Act of May 24, 
1934. 

The preexisting law is found in Section 1993 of the Re- 
vised Statutes (U. S. Code, Title 8, Sec. 6), which was 
derived from the Act of February 10, 1855 (10 Stat. 604), 
and reads as follows: 

“All children born out of the limits and jurisdiction of 
the United States, whose fathers may be at the time of 
their birth citizens of the United States, are declared to be 
citizens of the United States; but the right of citizenship 
shall not descend to children whose fathers never resided 
in the United States.” | 

The foregoing was the law of the United States con- 
tinuously from February 10, 1855, until May 24, 19384. A 
child born abroad whose father at the time of the child’s 
birth was a citizen of the United States was an American 
citizen by birth. The only limitation upon such transmis- 
sion of citizenship is found in the provision that the right 
of citizenship should not descend to children whose fathers 
never resided in this country. In Weedin v. Chin Bow, 274 
U.S. 657, 1t was held that citizenship attaches to such a child 
from birth only where the father has resided in the United 
States before the birth of the child. That case, however, 
does not throw any light upon the problem here under 
consideration. 

A child born of an American father in a foreign country 
such as Great Britain, which recognized the jus soli, neces- 
sarily was endowed with dual citizenship at birth. Thus, 
he might be a citizen both of the United States and of Great 
Britain. That situation gave rise to no difficulty for dual 
citizenship is a concept well known to international law. 
Upon attaining his majority, the child was in a position to 
elect the country whose citizen he would continue to remain. 
3 Moore’s Digest of International Law, 518; 1 Oppenheim 
on International Law, 542. 

Prior to 1922, an American woman who married an alien 
lost her American citizenship. Consequently, the provision 
as to children born abroad whose fathers may be at the time 
of their birth citizens of the United States, was sufficiently 
broad to cover all children born abroad one of whose par- 
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ents was an American citizen, since it was impossible for a 
mother to be an American citizen while the father was au 
alien. The situation was radically changed by the so-called 
Cable Act (Act of September 22, 1922, 42 Stat. 1022; U.S. 
Code, Title 8, Sec. 9). That enactment provided that a 
woman citizen of the United States should not cease to be 
such citizen by reason of her marriage. Thus, since 1922 
women have acquired a citizenship status independent of 
that of their husbands. As a result, married couples where 
the husband is an alien and the wife is an American citizen, 
were no longer legally impossible. 

Placing the foregoing provision of the Cable Act in juxta- 
position with Section 1993 of the Revised Statutes leads to 
the conclusion that a child born in a foreign country whose 
father was an American citizen and whose mother was an 
alien, acquired American citizenship at birth; but a child 
born abroad whose father was an alien and whose mother 
was an American citizen was born an alien. 

The purpose of Section 1 of the Act of May 24, 1934, was 
to confer upon mothers who were American citizens the 
same right to transmit American citizenship to their chil- 
dren as was possessed by fathers. In other words, its purpose 
was to continue the policy of equalizing the citizenship 
rights between the two sexes, which was first undertaken in 
the Cable Act of 1922. Manifestly, the equalization of the 
rights of fathers and mothers to transmit citizenship to 
children born abroad, was not to be attained by depriving 
a citizen father of the rights that he theretofore had, but 
by granting to citizen mothers the same rights theretofore 
possessed by citizen fathers. 

Yet if the second sentence of Section 1 of the Act of May 
24, 1934, is to be construed as providing that a child born 
abroad of one citizen parent and one alien parent shall not 
become an American citizen until he fulfills certain condi- 
tions and attains the age of twenty-one, the effect of such an 
interpretation will be to deprive citizen fathers of the right 
to transmit citizenship to their children born abroad—a right 
which has been theirs continuously since 1855. If such a 
child is to be regarded as being born an alien, he is subject 
to exclusion under the Immigration Laws if his parents at- 


The Secretary of State 15 


tempt to bring him to the United States. That an Ameri- 
can citizen having a child born abroad may be precluded 
from bringing him into this country seems so abhorrent to 
our natural instincts that an intention to accomplish such 
a harsh result should not be imputed to Congress unless it 
is expressed in clear and unmistakable language. If barred 
from entry into the United States, such a child may never be 
in a position to comply with the requirements of the Act 
and thereby attain the very privilege of citizenship which 
the law would confer upon him. In many states such a 
child, as an alien, would not be in a position to take title to 
real estate and would, therefore, be prevented from inherit- 
ing real property even from his own father or mother. If 
admitted to this country, he would be subject to all of the 
disabilities of an alien until he reached his majority. 

In Church of the Holy Trinity v. The United States, 148 
U.S. 457, the Supreme Court went as far as to depart from 
the literal construction of an unambiguous statutory provi- 
sjon in order to avoid a harsh and absurd result. The same 
thing was recently done in Helvering v. New York Trust 
Company, supra. In the present instance it is not necessary 
to resort to such an extreme measure in order to reach a 
reasonable construction of the act consonant with the pur- 
pose and intent of the Congress. 

A study of the legislative history of the statute con- 
-vincingly supports the view that the purpose of Congress 
was to equalize the rights of men and women in respect 
of transmitting citizenship to their children born abroad, 
by conferring upon women the same rights that had been 
theretofore lodged in men—not by depriving men of the 
rights which they had theretofore possessed. The hearing 
before the Committee on Immigration and Naturalization 
of the House of Representatives (73d Congress, 1st Session ; 
Hearing No. 73.1.1, Mar. 28, 19383) on H.R. 3673—the bill 
which matured into the Act of May 24, 1934—record the ap- 
pearance of a number of representatives of various organiza- 
tions of women urging that the provisions of Section 1993 of 
the Revised Statutes be extended so as to apply to the chil- 
dren of American mothers. The report of the House Com- 
mittee (73d Congress, 1st Session, House Report No. 1381) 
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stated that “the purpose of the bill is to complete the provi- 
sions of the Cable Act of 1922 so as to establish complete 
equality between American men and women in the matter of 
citizenship for themselves and for their children.” 

When the bill was debated on the floor of the House of 
Representatives, Congressman Dirksen, a member of the 
committee in charge of the bill, who opened the discussion, 
stated that the object of the measure was to give the mother 
of a child that is born outside of the United States the same 
right to transmit citizenship to that child that is possessed 
by the father (Congressional Record, Vol. 78, p. 20771). 
While Congressman Dickstein, the Chairman of the Com- 
mittee, stated in answer to a question directed to him on the . 
floor that a child born abroad of one American parent and 
one alien parent is born an alien and may acquire citizenship 
enly in compliance with the conditions proposed in the bill 
(Congressional Record, Vol. 78, p. 73421), it is quite appar- 
ent that that view was not shared by other members of the 
committee. Thus it was remarked by Congressman Taylor 
that “if it has been deemed wise that the protection and 
privileges of our Government should be extended to the 
children of American fathers, it would seem to be extraordi- 
nary that the same principle should not apply to the children 
of American mothers.” (Id. p. 7332). 

When the bill came before the Senate, Senator Thomas of 
Utah stated that (Congressional Record, Vol. 78, p. 8470): 

“As the bill is drafted, it 1s rather impossible to tell with 
certainty whether the child during his first 21 years is an 
alien or a citizen; this applies to a case of a foreign-born 
child, only one of whose parents is a citizen.” 

Accordingly, he proposed a substitute explicitly provid- 
ing that a child born outside of the United States whose 
father and mother were citizens should be a citizen from 
birth; and that any such child, one of whose parents was a 
citizen and the other an alien, might become a citizen upon 
complying with the conditions prescribed in the Act. The 
Senator stated that under his substitute such a child would 
clearly be born an alien. | 

Speaking in opposition to the substitute, Senator O’Ma- 
honey stated that under the pending bill, “the child becomes 
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a citizen at birth but such citizenship is subject to defeasance 
by the omission of the child to reside in the United States 
or to take the oath.” (Congressional Record, vol. 78, 
p. 8471.) 

Senator Thomas’ substitute was defeated. It is quite ap- 
parent, therefore, that the Senate did not intend to adopt a 
provision which would have the effect of preventing such a 
child from being born a citizen but that it evidently 
adopted the view of Senator O’Mahoney that under the 
bill the child becomes a citizen at birth and that such citizen- 
ship might be divested if the child failed to fulfill the pre- 
scribed conditions. | 

The phraseology of the Act, though perhaps not as clear 
as might be desirable, leads to the same conclusion. The first 
sentence in clear and unmistakeable language provides that 
any child hereafter born outside of the United States, whose 
father or mother or both at the time of the birth of such 
child is a citizen of the United States, is declared to be a 
citizen of the United States. This is a sweeping, unequivo- 
cal pronouncement apparently subject to no limitation or 
qualification. To construe the second sentence of the section 
as meaning that a child, only one of whose parents is a citi- 
zen, does not acquire citizenship at birth 1s at least partially 
to negative and destroy the grant of citizenship contained in 
the first sentence. On the other hand, if the second sentence 
be interpreted as containing conditions subsequent upon 
which the citizenship may become divested, full effect would 
be given to the entire section. In Petri v. Commercial Bank, 
142 U.S. 644, 650, Mr. Chief. Justice Fuller stated that “the 
rule that every clause in a statute should have effect, and one 
portion should not be placed in antagonism to another, is 
well settled ”. Chief Justice Marshall in Postmaster General 
v. Karly, 12 Wheat. 136, 152 stated that “the whole law is 
to be taken together, and one part expounded by any other, 
which may indicate the meaning annexed by the legislature 
itself to ambiguous phrases”. Similarly, it has been stated 
that it is a settled rule of construction that one part of a 
statute must be so construed by another that the whole may, 
if possible, stand. United States v. Landram, 118 U.S. 81, 85. 

It is, therefore, my opinion that a child born abroad subse: 
quently to May 24, 1934, one of whose parents is a citizen of 


18 fefinancing an Indebtedness Against Cotton 


the United States and the other an alien, acquires American 
citizenship at birth. Such citizenship is subject to being 
divested if such child thereafter fails to comply with the two 
conditions described in the Act, which must be regarded as 
conditions subsequent and not as conditions precedent. 


Respectfully submitted. HOMER CUMMINGS. 
To the SecrETAaRY OF STATE. 


REFINANCING AN INDEBTEDNESS AGAINST COTTON AC- 
QUIRED UNDER THE AGRICULTURAL ADJUSTMENT ACT 


Relative to the proposed plan of the Secretary of Agriculture, herein 
described, for refinancing an indebtedness of $100,000,000 outstand- 
ing against approximately 2,000,000 bales of cotton acquired under 
the provisions of the Agricultural Adjustment Act, held that the 
Secretary is authorized to make the proposed loan and that he may 
re-pledge the cotton to secure the loan thus obtained. 

The proposed form of the note to be used by the Secretary of Agri- 
culture in connection with said refinancing plan is without legal 
objection. 

DEPARTMENT OF JUSTICE, 


July 28, 1934. 

Str: I have your letter of July 25, 1934, and enclosures, 
setting forth the facts relative to the proposed plan for 
refinancing an indebtedness of $100,000,000 outstanding 
against approximately 2,000,000 bales of cotton acquired 
by the Secretary of Agriculture under the provisions of the 
Agricultural Adjustment Act of May 12, 1933 (48 Stat. 31). 

Under the authority of section 4 of the Agricultural Ad- 
justment Act, the Secretary of Agriculture borrowed ap- 
proximately $60,000,000 from commercial banks at the rate 
of 6¢ per pound on approximately 2,000,000 bales of cotton, 
giving notes for the amount borrowed and pledging the 
cotton as security by depositing warehouse receipts covering 
the cotton with the Federal Reserve Bank at Atlanta, New 
Orleans branch, as custodian. The notes mature July 31, 
1934. 

On January 8, 1934, for the purposes outlined in your let- 
ter, the Secretary of Agriculture with the consent of the 
producers, who, by reason of participation in the acreage 
reduction program, held options upon the cotton, established 
a cotton pool under the management of a pool manager, 
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who, pursuant to the authority given him under the pool 
agreement borrowed $40,000,000 from the Commodity 
Credit Corporation at the rate of 4¢ per pound on the said 
cotton. The obligation was evidenced by notes of the pool 
manager drawn in favor of the Commodity Credit Cor- 
poration and secured by a pledge of the cotton subject to 
the prior pledge made by the Secretary of Agriculture. The 
notes also mature July 31, 1934. 

In order to protect the title to and the right of possession 
of this cotton and to effect a reduction in interest charges, 
the Secretary of Agriculture now proposes to borrow from 
commercial banks, under an existing arrangement, $100,000,- 
000 at an interest rate of one-half of one per cent per annum, 
in order to refinance the loan of $60,000,000 and to advance 
to the Pool Manager $40,000,000 for payment of the notes 
held by the Commodity Credit Corporation. 

You request my opinion upon the following questions: 

1. Are the provisions of Section 4 of the Agricultural 
Adjustment Act, as gmended, sufficient to authorize the 
Secretary of Agriculture to carry out the program above 
outlined ? 

2. Is the form of the note which the Secretary of Agri- 
culture proposes to give to the commercial banks in proper 
authorized form ? 

It is indicated that there is doubt as to the Secretary’s 
authority to make the proposed advance to the Pool Man- 
ager under the provisions of Section 4 of the Agricultural 
Adjustment Act, as amended by the Act of June 19, 1934 
(Public No. 412, 78d Congress). ‘That section is in part as 
follows: 

“Src. 4. (a) The Secretary of Agriculture shall have au- 
thority to borrow money upon all cotton in his possession 
or control and may, at his discretion, deposit as collateral 
for such loans the warehouse receipts for such cotton. 

“(b) The Secretary of the Treasury is authorized to ad- 
vance, in his discretion, out of any money in the Treasury 
not otherwise appropriated, the sum of $100,000,000 to be 
available, until March 1, 1936, to the Secretary of Agricul- 
ture, for paying off any debt or debts which may have been 
or may be incurred by the Secretary of Agriculture and 
discharging any lien or liens which may have arisen or may 
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arise pursuant to part 1 of this title, for protecting title to 
any cotton which may have been or may be acquired by the 
Secretary of Agriculture under authority of part 1 of this 
title, and for paying any expenses (including, but not 
limited to, warehouse charges, insurance, salaries, interest, 
costs, and commissions) incident to carrying, handling, in- 
suring, and marketing of said cotton and for the purposes 
described in subsection (e) of this section. 
% * % r cS 


“(e) The Secretary of Agriculture is authorized to use 
in his discretion any funds obtained by him pursuant to the 
provisions of subsection’ (a) or (b) of this section or of 
section 5 for making advances to any agency which may 
have been or may be established by the Secretary of Agri- 
culture for the handling, carrying, insuring, or marketing 
of any cotton acquired by the Secretary of Agriculture, 
to enable any such agency to perform, exercise, and dis- 
charge any of the duties, privileges, and functions which 
such agency may be authorized toeperform, exercise, or 
discharge.” (48 Stat. 1058). 

It is to be noted that subsection (a) authorizes the Secre- 
tary of Agriculture to borrow money upon all cotton either 
in his possession or under his control. It is clear that the 
cotton is not at this time in the possession of the Secretary, 
but it 1s equally clear from your submission that it is 
under his control. | 

Under the terms of the Cotton Option and Pool Agree- 
ment, the Pool Manager can neither pledge nor sell the cot- 
ton without the approval of the Secretary of Agriculture. 
From this it follows that the Secretary has effectively re- 
tained control of the cotton within the meaning of the 
statute and, is, therefore, fully authorized to make the pro- 
posed loan. 

Under subsection (e) the Secretary of Agriculture is au- 
thorized to use any funds obtained by him pursuant to the 
provisions of subsections (a) and (b) for making advances 
to any agencies established for the handling, carrying, in- 
suring, or marketing of any cotton acquired by the Secretary 
of Agriculture to enable any such agency to perform, exer- 
cise, and discharge any of the duties, privileges, and func- 
tions authorized. The cotton pool is an agency established 
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for the purpose of handling and carrying cotton, and since 
the Pool Manager is specifically authorized to make loans 
and to pledge the cotton, with the approval of the Secre- 
tary, it is my opinion that the Secretary is authorized to 
make the proposed advance to the Pool Manager and that 
he may re-pledge the cotton to secure the loan thus obtained. 
Relative to the second question submitted by you, it is my 
opinion that the proposed form of note to be used in con- 
nection with the refinancing plan is without legal objec- 
tion. It is suggested by your Solicitor that there may be 
some doubt as to your authority to pledge the credit of 
the United States for any deficiency which may result in 
the event that the proceeds from the cotton when sold are 
not sufficient to pay the indebtedness in full. The statute 
specifically authorizes the Secretary of Agriculture to bor- 
row money upon all cotton in his possession or control, 
and the Congress has thus authorized you to pledge the 
credit of the United States for the amount borrowed. The 
indebtedness to be evidenced by the notes is that which has 
been incurred by borrowing upon the cotton involved, and 
it is therefore within the authorization of the statute. 
Your questions are answered accordingly. 


R tfull 
rags = ee WILLIAM STANLEY, 
Acting Attorney General. 
To the SecreTARY OF AGRICULTURE. 


AVAILABILITY OF CERTAIN FUNDS FOR CONTROL OF 
JAPANESE BEETLE INFESTATION AT ST. LOUIS, MO. 


The facts stated show that the Japanese Beetle infestation in St. 
Louis, Mo., is » menace to the agricultural area of the Mississippi 
Valley and west thereof stricken by drought. 

Held, the appropriation of $525,000,000 made by the Emergency Appro- 
priation Act, fiscal year 1935, “to meet the emergency and necessity 
for relief in stricken agricultural areas” is available for the con- 
trol of such infestation. (See Executive Order No. 6820 of August 
11, 1934.) | | 

DEPARTMENT OF JUSTICE, 
August 10, 1934. 
Sir: I am herewith transmitting, through the Secretary of 
the State, a revised draft of a proposed Executive Order 
presented by the Acting Secretary of Agriculture and sub- 


22 Control of Japanese Beetle 


mitted to this Department by the Acting Director of the 
Bureau of the Budget under date of August’3, 1934. The 
original draft of the order has been revised slightly as to 
form but the sense has in no wise been changed. 

The. proposed order allocates the sum of $65,000 to the 
Secretary of Agriculture from the emergency relief appro- 
priation of $525,000,000 contained in the Emergency Appro- 
priation Act, fiscal year 1935, approved June 19, 1934, for 
the control of the Japanese beetle infestation at St. Louis, 
Missouri. The question is presented as to whether the item 
of $525,000,000 is available for the purpose stated. 

The pertinent part of the appropriation Act in question is 
as follows: 

“To meet the emergency and necessity for relief in 
stricken agricultural areas, to remain available until June 
30, 1985, $525,000,000, to be allocated by the President to 
supplement the appropriations heretofore made for emer- 
gency purposes * * *” (48 Stat. 1056). 

Although the Japanese beetle infestation in question is 
localized in the City of St. Louis, Missouri, control of the 
infestation, as stated by the Acting Secretary of Agriculture 
in his letter to you of August 1, 1934, 1s necessary in order 
to prevent it from spreading into and further damaging 
the agricultural area of the Mississippi Valley and west 
thereof which has been stricken by drought. It is to be 
noted in this connection that the use of the appropriation 
is not limited to the relief of conditions caused by drought 
but is available for meeting “the emergency and necessity 
for relief in stricken agricultural areas.” Thus conditions 
justifying relief under the Act might also be brought about 
by such forces as floods, storms, disease, plague, pest, etc. 

There can be no doubt that if the agricultural area in 
question were already stricken by a Japanese beetle infesta- 
tion the appropriation would be available for the control 
thereof in such area. The actual situation presented, how- 
ever, cannot be distinguished in principle from the one sup- 
posed. The menace of the infestation in the non-agricul- 
tural St. Louis area has in fact created an emergency in the 
contiguous agricultural area sought to be protected; hence 
the removal or control of that menace is within the pur- 
pose of the act as expressed in the language thereof. If the 
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appropriation is available for relief of conditions caused by 
pestilence, by force of reasoning it must be said to be avail- 
able also for the prevention of such conditions. 

Accordingly, it is my view that you are authorized to 
issue the proposed executive order. 

Respectfully, 
WILLIAM STANLEY, 
Acting Attorney General. 
To the Presipent. 


PAYMENT OF ADMINISTRATIVE EXPENSES IN CONNECTION 
WITH SETTLEMENT OF WAR CLAIMS ACT OF 1928, ETC. 


Public Resolution No. 58, Seventy-third Congress, postponing pay- 
ments of awards of the Mixed Claims Commission while Germany 
is in arrears under the debt-funding agreement of June 23, 1930, 
does not restrict payment of administrative expenses pursuant to 
paragraph (1) of section 4 (c) of the Settlement of War Claims 
Act of 1928, or payment by the Treasury Department of sums out 
of the Alien Property Custodian administrative expense fund. 


DEPARTMENT OF JUSTICE, 
August 17, 1934. 

Sir: I have the honor to refer to the letter of Mr. L. W. 
Robert, Jr., Acting Secretary of the Treasury, dated August 
10, 1934, wherein he requests the opinion of the Attorney 
General “on the question of whether Public Resolution No. 
53, (8rd Congress, approved June 27, 1934, in any way re- 
stricts payment of administration expenses pursuant to 
paragraph (1) of Section 4 (c) of the Settlement of War 
Claims Act of 1928, or the payment by the Treasury Depart- 
ment to the Department of Justice, as the successor to the 
rights of the Alien Property Custodian, of sums out of the 
administrative expense fund consisting of the 2 per cent 
deducted at the time claims are paid by the Alien Property 
Custodian, which fund is a part of the No. 6 account of the 
Alien Property Custodian with the Treasury Department.” 

Resolution No. 53, so far as material here, is as follows: 

“That so long as Germany is in arrears in any payments 
of principal or interest, including interest at the rate of 5 
per centum per annum on principal installments not paid 
when due, under the debt-funding agreement between Ger- 
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many and the United States, dated June 23, 1930, with re- 
spect to Germany’s obligations remaining on account of 
awards, including interest thereon, entered and to be en- 
tered by the Mixed Claims Commission, United States and 
Germany, all payments, conveyances, transfers, or deliveries 
of money or property or the income, issues, profits, and/or 
avails thereof authorized or directed to be made under the 
Trading with the Enemy Act, as amended, or the Settle- 
ment of War Claims Act of 1928, as amended, whether or 
not a judgment or decree has been entered with respect 
thereto, shall be postponed and the money or property, or 
the income, issues, profits, and/or avails thereof reserved: 
Provided, however, That such of the funds as are from 
time to time available (without taking into consideration 
interest thereafter accruing) under the Settlement of War 
Claims Act of 1928, as amended, for the payment of prin- 
cipal and interest upon awards of said Mixed Claims Com- 
mission shall be applied when available to the payment of 
principal and interest upon such awards in the same man- 
ner and to the same extent as though certain of the pay- 
ments provided for in said Act had not been postponed 
under this resolution: Provided, further, That the Presi- 
dent may, in his sole discretion, remove the restriction as 
to any of the cases or classes of cases in relation to which 
payments, conveyances, transfers, or deliveries have been 
postponed under this resolution: And provided further, 
That the President is authorized to determine, for the pur- 
poses of this resolution, the period or periods in which 
Germany is in arrears in the payments hereinbefore de- 
scribed, and his determination thereof shall not be subject 
to judicial review ” [48 Stat. 1267, 1268]. ; 

- It is to be noted that the Resolution does not expressly 
prohibit or direct the payment of administrative expenses; 
in fact, it is silent on the subject. It does, however, direct 
that all payments be postponed and that all money and other 
property be reserved. To carry out this direction obviously 
requires administration. The resolution further directs the 
payment of awards made by the Mixed Claims Commis- 
sion, and it authorizes the President, in his discretion, to 
remove the restrictions as to payment in any case, and to 
determine the period or periods in which Germany is in 
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arrears. Clearly, payment of awards of the Mixed Claims 
Commission cannot be made, nor can the authority vested in 
the President be exercised by him, without administration of 
the funds and other property in question. Administration 
necessarily requires funds with which to defray expenses. 
The Congress has made no provision, by appropriation or 
otherwise, for the payment of administrative expenses other _ 
than the provisions of law in force at the time Resolution 
No. 53 was adopted. Since the Congress had previously pro- 
vided for administrative expenses, it may be presumed that 
that body knew that funds therefor are necessary. It 1s 
inconceivable that the Congress intended administration to 
be carried on without funds, and to impute such an inten- 
tion to the Congress would produce an absurd result. In 
my opinion, such a construction may not be properly placed 
on the Resolution. | 
Considering the language of Resolution No. 53 as a whole 
in the light of the foregoing, it is my opinion that the Reso- 
lution does not in anywise restrict the payment of adminis- | 
trative expenses. The question presented is_ therefore 
answered in the negative. 
Respectfully, 7 
WILLIAM STANLEY, 
Acting Attorney General. 
To the SEcRETARY OF THE TREASURY. 


RELEASE OF AMERICAN LEGION POSTS AND THEIR SURE- 
TIES FROM CLAIMS RESULTING FROM LOSS OF PROPERTY 
LENT PURSUANT TO ACT OF FEBRUARY 10, 1920, AS 
AMENDED | 


The Act of May 29, 1934, Public No. 265, Seventy-third Congress, has 
the effect of releasing and canceling as to both principal and surety 
all claims existing prior to passage of that act and resulting from 
loss of property lent to American Legion Posts pursuant to the 
act of February 10, 1920, as amended. 


DEPARTMENT OF JUSTICE, 
August 20, 1934. 
S1r: I have the honor to refer to your letter of July 25, 
1934, in which you request the opinion of the Attorney Gen- 
eral as to whether the Act of May 29, 1984 (Public, No. 265, 
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73d Congress; [48 Stat. 815]), has the effect of releasing all 
claims arising prior to the passage of this act on account of 
property lent to American Legion Posts pursuant to the 
act of February 10, 1920 (ch. 64, 41 Stat. 403), as amended 
by the act of June 5, 1920 (ch. 240, 41 Stat. 976), and 
subsequently lost, bonds having been given by the posts for 
the return of such property. In this connection you refer 
to the various claims against Lloyds Insurance Company of 
America filed by the Government with the Insurance De- 
partment of the State of New York in the liquidation pro- 
ceedings involving that company. 

The Act of February 10, 1920, as amended by the Act of 
June 5, 1920, under the authority of which the property 
here involved was lent to American Legion Posts is as fol- 
lows: 

“That the Act entitled ‘An Act authorizing the Secretary 
of War to loan Army rifles to posts of the American Legion,’ 
approved February 10, 1920, be, and the same is hereby, 
amended to read as follows: 

“* That the Secretary of War is hereby authorized, under 
rules, limitations, and regulations to be prescribed by him, 
to loan obsolete or condemned Army rifles, slings, and -cart- 
ridge belts to posts or camps of organizations composed of 
honorably discharged soldiers, sailors, or marines, for use 
by them in connection with the funeral ceremonies of de- 
ceased soldiers, sailors, and marines, and for other post cere- 
monial purposes; * * * Provided, however, That not to 
exceed ten such rifles shall be issued to any one post or 
camp.’ ” | 

Under the authority of and pursuant to the above-quoted 
statute, the War Department issued a regulation providing 
for the issue of the property in question upon execution of 
proper bond. The regulation is as follows: 

“Issue of the above property. will be directed by the 
proper department or corps area ordnance officer, United 
States Army, to the individual, post or camp upon the filing 
of a bond by such organization, approved by the State com- 
mander or other proper authority, in the penal sum of the 
value of the property, and providing that said organization 
guarantees to take proper care of and safely keep and ac- 
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count for the arms and accessories issued to it, and shall, 
when required by the Secretary of War, duly cause the re- 
turn of said property in good order within 30 days to such 
arsenal or depot as the Secretary of War may designate to 
receive them.” 

The Act of May 29, 1984, provides: 

“That the Secretary of War is authorized and directed 
to give to each post of the American Legion to which obso- 
lete or condemned Army rifles, slings, or cartridge belts have 
been loaned under authority of the Act entitled ‘An Act 
authorizing fhe Secretary of War to loan Army rifles to 
posts of the American Legion ’, approved February 10, 1920, 
as amended, any such equipment now held by such post, and 
to cancel and release all obligations to the United States 
incurred pursuant to such Act in connection with loans of 
such equipment to posts of the American Legion” [48 Stat. 
815]. 

The language of this statute is clear and unambiguous. 
It directs the Secretary of War “to give” to American 
Legion Posts the property held by them and “ to cancel and 
release all obligations to the United States” incurred by 
such posts in connection with loans of such property. 

When property so held is given to a post by the Secretary 
of War as directed by the statute, no further action is 
required to satisfy the obligation of the post to return the 
property. Hence, unless the language of the statute “to 
cancel and release all obligations to the United States in- 
curred pursuant to such Act in connection with loans of 
such equipment to posts of the American Legion ” includes 
obligations arising by reason of failure or inability to re- 
turn property because of loss thereof, it is superfluous. This 
language is broad enough to include such obligations, and 
applying the rule that each and every word of a statute is 
to be given effect if possible, it is my opinion that this 
statute has the effect of releasing and cancelling all claims 
existing prior to the passage of the act that have resulted 
from loss of property covered by a bond of an American 
Legion Post. 7 

In view of the rule that the release of the principal oper- 
ates to release the surety (Cage v. Cassidy, 23 How. 109; 
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National Surety Co. v. George E. Breece Lumber Co., 60 F. 
(2d) 847, 851), and since there is nothing in the statute 
to indicate that the Congress intended any different rule 
to apply in this case, it is my further opinion that the 
statute has the effect of cancelling and releasing all claims 
against surety companies such as those filed by the Gov- 
ernment in the liquidation proceedings involving Lloyds 
Insurance Company of America. 
Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 
To the SEcRETARY OF War. 


AVAILABILITY OF CERTAIN FUNDS FOR THE PROMOTION 
OF HEALTH SERVICE IN RURAL AREAS 


A proposed executive order allocates to the Secretary of the Treasury 
from the appropriation of $899,675,000 contained in the Emergency 
Appropriation: Act, fiscal year 1935, $1,000,000 for use in enabling 
the Public Health Service to cooperate with and assist local state 
health officers in the establishment and promotion of adequate 
health service in rural areas. 

Held, the proposed allocation is authorized under the said Emer- 
gency Appropriation Act for carrying out the purposes of the Fed- — 
eral Emergency Relief Act of 1933. 


DEPARTMENT OF JUSTICE, 
| August 22, 1934. 

Sir: I am herewith transmitting through the Secretary of 
State, as required by Executive Order No. 6247 of August 10, 
1938, a revised draft of a proposed Executive Order sub- 
mitted by the Acting Director of the Bureau of the Budget 
under date of August 17, 1934, allocating to the Secretary of 
the Treasury from the appropriation of $899,675,000 con- 
tained in the Emergency Appropriation Act, fiscal year 1935 
(Public No. 412, 78d Congress [48 Stat. 1055]), approved 
June 19, 1934, the sum of $1,000,000 for use in enabling the 
Public Health Service to cooperate with and assist local 
state health authorities in the several states in the establish- 
ment, development, and maintenance of adequate health 
service in rural areas. 
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The Treasury Department first suggested that the allo- 
cation is authorized as a public works project under section 
202(c) of Title II of the National Industrial Recovery 
Act (ch. 90, 48 Stat. 195, 201), which is as follows: 

“The Administrator, under the direction of the Presi- 
dent, shall prepare a comprehensive program of public 
works, which shall include among other things the follow- 
ing; * * * * (c) any projects of the character here- 
tofore constructed or carried on either directly by public 
authority or with public aid to serve the interests of the 
general public.” 

Upon the informal suggestion of this Department that 
considerable doubt existed as to whether the proposed alloca- 
tion is authorized under section 202(c), the Treasury De- 
partment expressed the view that the allocation might be 
authorized from the same appropriation as a relief measure 
for carrying out the purposes of the Federal Emergency 
Relief Act of 1933 (ch. 30, 48 Stat. 55). 

The general purpose of that Act is broadly indicated in 
the first section thereof which is as follows: 

“That the Congress hereby declares that the present eco- 
nomic depression has created a serious emergency, due to 
widespread unemployment and increasing inadequacy of 
State and local relief funds, resulting in the ewisting or 
threatened deprivation of a considerable number of families 
and individuals of the necessities of life, and making it im- 
perative that the Federal Government cooperate more effec- 
tively with the several States and Territories and the Dis- 
trict of Columbia in furnishing relief to their needy and dis- 
tressed people.” [Italics mine. ] 

Section 4(b) of the Act authorizes the Federal Emer- 
gency Relief Administrator to make grants to the several 
states for the purposes set out in section 4(a) which are: 

“* *« * to aid in meeting the costs of furnishing relief 
and work relief and in relieving the hardship and suffering 
caused by unemployment in the form of money, service, ma- 
terials, and/or commodities to provide the necessities of life 
to persons in need as a result of the present emergency, 
and/or to their dependents, whether resident, transient, or 
homeless.” 
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The character of the service authorized by the proposed 
order is indicated by the following excerpt from the en- 
closed memorandum of August 21, 1934, submitted to this 
Department by the Surgeon General of the United States: 

“* * * Much of the activity of the county health 
units would be concerned with service to the poor ordinarily 
rendered by physicians. Such service would include the 
maintenance of diagnostic clinics, the administration of 
vaccines for the prevention of diphtheria, typhoid fever and 
the like, medical advice to indigent pregnant mothers, medi- 
cal advice on the care of infants and the medical examina- 
tion of school children. The work would be directed largely 
to protection of the health of persons unable to pay for 
medical service, and in this way would relieve distress by 
preventing disease which would require medical care beyond 
the means of the poor. In this way, the Federal government 
would be relieved of at least a part of the much heavier 
expense of rendering actual medical service to the indigent 
sick.” 

It thus appears that the contemplated service will pro- 
vide necessities of life to persons 1n need as a result of the 
emergency, and also that it will tend to prevent conditions 
requiring further direct relief. The rendition of such 
service 1s, therefore, within the scope of the Federal Emer- 
gency Relief Act. 

The fact that a regular appropriation exists for the same 
purpose as that of the proposed allocation does not affect 
the validity of the contemplated action. The test is whether 
the allocation is made for a purpose within the Federal 
Emergency Relief Act. 

The appropriation of $899,675,000 made by the Emer- 
gency Appropriation Act to carry out the provisions of the . 
Federal Emergency Relief Act of 1933, and certain other - 
Acts, is to be allocated for such purposes by the President. 
The authority of the President to allocate the funds neces- 
sarily implies that allocations may be made to any persons 
or agencies whom he may, in his discretion, designate. 
Hence, it follows that the President is authorized to select 
the Secretary of the Treasury as an agent to administer 
relief funds appropriated by the Emergency Appropriation 
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Act. It is my opinion, therefore, that the President is 
authorized to make the proposed allocation. 

The Acting Director of the Bureau of the Budget objects 
to those provisions of the order which authorize the Secre- 
tary of the Treasury to appoint and fix the compensation of 
officers and employees without regard to the Civil Service 
laws and the Classification Act of 1923, as amended. [46 
Stat. 1003.] Since the appropriation in question is to be 
allocated in the discretion of the President for carrying 
out the purposes of the Federal Emergency Relief Act, etc., 
the President is fully empowered to confer such authority 
upon the Secretary of the Treasury. 

The draft submitted by the Acting Director of the Bureau 
of the Budget has been revised so as to indicate that the 
proposed allocation is to be used in carrying out the pur- 
poses of the Federal Emergency Relief Act of 1933, rather 
than the National Industrial Recovery Act. The other 
changes made relate to matters of form only. As revised, 
the proposed order has my approval as to form and legality..- 

Respectfully, 
J. CRAWFORD BIGGS, 


Acting Attorney General. 
To the PresipEnt. 


CONSTRUCTION OF SUBSISTENCE HOMESTEADS WITH 
FUNDS APPROPRIATED THEREFOR BY THE NATIONAL 
INDUSTRIAL RECOVERY ACT 


The Federal Subsistence Homesteads Corporation is authorized to 
expend money appropriated under section 208 of the National In- 
dustrial Recovery Act for the construction of subsistence home- 


steuds without the consent of the state in which such construction 
is to take place. 


DEPARTMENT OF JUSTICE, 
August 23, 1934. 
Sir: I have the honor to comply with your request of ” 
August 20 for my opinion whether the Federal Subsistence 
Homesteads Corporation may expend money appropriated 
under Section 208 of the National Industrial Recovery Act 
for the construction of subsistence homesteads without the 


consent of the State wherein such construction is to take 
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place, in view of the following provision contained in Sec- 
tion 855 R. S. (U.S. C., Title 40, Sec. 255) : 

“No public money shall be expended upon any site or 
land purchased by the United States for the purposes of 
erecting thereon any armory, arsenal, fort, fortification, 
navy-yard, custom-house, light-house, or other public build- 
ing, of any kind whatever, until the written opinion of the 
Attorney-General shall be had in favor of the validity of 
the title, nor until the consent of the legislature of the State 
in which the land or site may be, to such purchase, has been 
given. The district attorneys of the United States, upon 
the application of the Attorney-General, shall furnish any 
assistance or information in their power in relation to the 
titles of the public property lying within their respective 
districts. And the Secretaries of the Departments, upon the 

application of the Attorney-General, shall procure any addi- 
tional evidence of title which he may deem necessary, and 
which may not be in the possession of the officers of the 
‘Government, and the expense of procuring it shall be paid 
out of the appropriations made for the contingencies of the 
Departments respectively.” 

As pointed out by Attorney General Bates, (10 Op. 
34, 38) consent by the States is not necessary to the acqui- 
sition of valid title by the United States, and is important 
only in the matter of jurisdiction because of the constitutional 
provision that the United States shall exercise exclusive 
jurisdiction “over all places purchased by the consent of 
the legislature of the State in which the same shall be, for 
the erection of forts, magazines, arsenals, dockyards, and 
other needful buildings.” 

This principle was recognized in the opinions to you of 
October 4, 1933 [37 Op. 288], and July 18, 1984, in which 
it was expressly concluded that Congress did not contem- 
plate the assumption of exclusive jurisdiction over land pur- 
- chased for resale to private persons as subsistence home- 
steads sites, yet, of course, Congress did authorize the pur- 
chase of such land and did authorize the expenditure of 
money thereon; and such authority, to the extent of any 
conflict, must prevail over earlier general requirements. 

- In the opinion to you of February 7, 1934 [37 Op. 487], 
concerning the acquisition of lands by the Public Works 
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Emergency Housing Corporation, it was concluded that 
Section 355 R. S. applied and required “ the written opinion 
of the Attorney General * * * in favor of the validity 
of the title;” and both your Department and mine have 
acted upon the assumption that such approval of title is 
required also in connection with lands purchased for the 
erection of subsistence homesteads, as indicated in the opin- 
ion of July 18, 19384. This, however, presents no conflict 
with the view that consent by the States is not required. 
Valid title is no less important because resale to private 
individuals is contemplated and there is no apparent reason 
for implying in the National Industrial Recovery Act an 
intent to depart from the provision of Section 355 R. S. 
relating to approval of title by the Attorney General, as 
distinguished from the separable provision relating to 
consent by the States. 

Considering the foregoing, it is my opinion that the Fed- 
eral Subsistence Homesteads Corporation is authorized to 
expend money appropriated under Section 208 of the Na- 
tional Industrial Recovery Act for the construction of 
subsistence homesteads without the consent of the State 
wherein such construction is to take place. 


Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 
To the SECRETARY OF THE INTERIOR. | 


CONSTRUCTION OF CIVIL SERVICE RULE IX, GOVERNING 
REINSTATEMENT 


The Civil Service Commission is not authorized under Civil Service 
Rule LX, governing reinstatement, to apply the law of apportion- 
ment in the reinstatement of persons to the apportioned service but 
may disregard such law in such reinstatement. 

_ An employee whose name is removed from the apportioned and non- 

apportioned registers upon his acceptance of an appointment to a 

non-apportioned position may be accorded a status of eligibility for 

reinstatement to a position in the apportioned service as of the date 
his vacated position was reached on the register. 


DEPARTMENT OF JUSTICE, 
August 25, 1934. 
Sm: I have received a communication from your Assist- 
ant Secretary, Mr. Marvin H. McIntyre, enclosing a letter 
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from the Civil Service Commission submitting a question 
arising in the administration of Civil Service Rule IX, 
upon which the opinion of the Attorney General is re- 
quested. 

The Commission’s question is as follows: 

Whether under the existing Civil Service Rule LX govern- 
ing reinstatement, the Civil Service Commission has author- 
ity to apply the law of apportionment, in any case of pro- 
posed reinstatement to the apportioned service, when the 
person proposed for such reinstatement had formerly served 
in the apportioned service, or under Opinion of the Attor- 
ney General of June 10, 19382 [37 Op. 15], could be regarded 
as having a status for transfer or original appointment at 
some time to the apportioned service, and was otherwise 
eligible under the specific limitations of such reinstatement 
rule. 

This question is divided into two parts. The first part re- 
lates to persons who have formerly served in the apportioned 
service. The second part relates to persons who have never 
served in the apportioned service. | 

The Civil Service Commission was established by the Act 
of January 16, 1883, ch. 27, 22 Stat. 4038, 404. Section 2 
of that act provides in part: , 

“ That it shall be the duty of said commissioners: First, 
To aid the President, as he may request, in preparing suit- 
able rules for carrying this act into effect, * * *. 

“SEconp. And among other things, said rules shall pro- 
vide and declare, as nearly as the conditions of good admin-, 
istration will warrant, as follows: 

* * * * * * * 


“Third, appointments to the public service aforesaid in’ 
the departments at Washington shall be apportioned among 
the several States and Territories and the District of Colum- 
bia upon the basis of population as ascertained at the last 
preceding census. Every application for an examination 
shall contain, among other things, a statement, under oath, 
setting forth his or her actual bona fide residence at the time 
of making the application, as well as how long he or she 
hag been resident of such place. | 
* * * * * * fe 
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“Eighth, * * * 

* * * And any necessary exceptions from said eight 
fundamental provisions of the rules shall be set forth in 
connection with such rules, and the reasons therefor shall 
be stated in the annual reports of the Commission.” 

It is to be noted that the above-quoted provisions of law 
require the members of the Commission to aid the President 
in preparing suitable rules for carrying the act into effect, 
and require, among other things, that said rules shall pro- 
vide and declare “ as nearly as the conditions of good admin- 
istration will warrant”, that appointments in the Depart- 
ments at Washington shall be apportioned among the several 
states and territories and the District of Columbia upon 
the basis of population. It is to be further noted that the 
President is authorized to make exceptions to such rules. 
Although there is no express authority for Rule IX, it has 
always been regarded as being authorized under the Presi- 
dent’s power to make exceptions. Under this authority the 
President is authorized to except reinstatements from the 
application of the law of apportionment or to require the 
Commission to apply the law in certifying persons for 
reinstatement to the apportioned service. The precise ques- 
tion is whether the President has by Rule IX authorized the 
Commission to apply the law of apportionment. 

Civil Service Rule LX provides: 

“A person separated without delinquency or misconduct 
from a competitive position or from a position which he 
entered by transfer or promotion from a competitive posi- 
tion or to accept another appointment in the executive civil 
service may be reinstated upon certificate of the Commis- 
sion subject to the following limitations: 

“(a) Unless otherwise provided hereinafter, a person may 
be reinstated only to the department or independent Gov- 
ernment establishment from which separated and upon 
requisition made within 1 year from the date of his separa- 
tion. In its discretion the Commission may after absolute 
appointment allow reinstatement in any part of the classi- 
fied service, and it may also authorize waiver of the 1-year 
limit herein prescribed, under the following time limita- 
tions: 2 years where service has been 2 years but less than 3 
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years; 3 years where service has been 3 years but less than 
4 years; 4 years where service has been 4 years but less than 
5 years; and without time limit where service has been 5 
years or more: Provided, That the applicant for reinstate- 
ment who has been separated more than 5 years is other- 
wise eligible as set forth under the conditions of the Execu- 
tive order of June 2, 1920: And provided further, That he 
can qualify under an appropriate noncompetitive examina- 
tion. : 

“(b) A former classified employee entitled to military 
preference in appointment may be reinstated without time — 
limit. 

“(c) A former classified employee retired upon annuity 
under the act of May 22, 1920, by reason of total disability, 
who is eligible for reinstatement in his former department 
or office by reason of recovery and termination of annuity, 
shall also be eligible for reinstatement to an appropriate 
position in any part of the service, subject to the conditions 
and limitations of the civil-service rules. 

“(d) No person in any of the foregoing groups may be 
reinstated to a position requiring an examination different 
from that required in the position from which he was sepa- 
rated without passing an appropriate examination. 

“(e) An employee involuntarily separated during or at 
the end of probation, without fault on his part, may be 
reinstated to serve a new probation in any part of the serv- 
ice, in any position for which he has qualified, or can qualify 
in an appropriate noncompetitive examination, subject to 
the other provisions of the civil-service rules.” 

It appears that with the exception of a short interval 
prior to 1903, during which the rule relating to reinstate- 
ment was in different phraseology, to 1931, almost the entire 
life of the Commission, the Commission has not regarded 
the rule relating to reinstatement as authorizing the Com- 
mission to apply the law of apportionment in the reinstate- 
ment of persons to the apportioned service. Without any 
change in the rule, the Commission, on March 20, 1931, by 
a majority vote (Commissioner Wales, the only lawyer mem- 
ber of the Commission, dissenting) approved the following 
Minute: 
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“APPORTIONMENT — REINSTATEMENT— LT RANSFER.—Persons 
who have met the requirements of apportionment and have 
served in the apportioned service may be reinstated or trans- 
ferred to the apportioned service without again meeting such 
requirements. Others must be eligible for appointment to 
the apportioned service as of the date on which reinstate- 
ment or transfer to the apportioned service is authorized. 
Waiver of apportionment will only be made by the Com- 
mission itself, and only upon a statement of reasons show- 
ing that such transfer or reinstatement is required for the 
interest of the service.” 

This Minute was followed by a Minute of August 5, 1932, 
to which Commissioner Wales likewise dissented. The 
Minute is as follows: 

“ REINSTATEMENTS AND RETRANSFERS TO APPORTIONED SERY- 
1cke.—The Commission has approved the memorandum rec- 
ommending that reinstatements and retransfers to the appor- 
tioned service of persons from States in excess be not 
permitted. o 

In view of the long- continued administrative construction 
of Rule IX as not authorizing the Commission to apply the 
law of apportionment in the reinstatement of persons to the 
apportioned service, and since the action of the Commission 
of March 20, 1931, and August 5, 1932, was taken without 
any change in the rule by the President, the Commission 
now questions the legality of these Minutes. 

Rules VII, IX and X, relating to certification, reinstate- 
ment, and transfer, respectively, are those to which the law 
of apportionment might properly be applied. Rules VII 
and X contain specific references to the apportionment law. 
Rule TX, however, contains no reference to this law, and I 
am unable to find therein any language which impliedly 
authorizes the Commission to apply the law in the rein- 
statement of persons to the apportioned service. The specific 
reference to the law in Rules VII and X and the silence of 
Rule IX in this respect is significant; in fact it would seem 
to indicate when the President authorizes the Commission 
to apply the law of apportionment in the administration of 
any rule, he does not leave the matter to inference or im- 
plication. As heretofore pointed out, the rule was construed 
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by the Commission from its establishment in 1883 until the 
adoption of the Minute in 1931, with the exception of a 
short period prior to 1903, as not authorizing the Commis- 
sion to apply the law of apportionment in reinstatements. 
It is well settled that the courts will not disturb long- 
continued administrative construction of a statute unless 
it is clearly erroneous. 

Under the circumstances, it is my opinion that the Presi- 
dent has not authorized the Commission by Rule TX to ap- 
ply the law of apportionment in the reinstatement of persons 
to the apportioned service. It follows, therefore, that the 
above-mentioned Minutes are not authorized under Rule 
IX of the Civil Service Rules. 

The second part of the Commission’s question refers to 
the case of a person who passed an examination for a cer- 
tain type of position which entitled him to have his name 
placed and continued for a certain length of time on two 
registers, one for appointment to the apportioned and the 
other to the non-apportioned service. Upon accepting ap- 
pointment to a non-apportioned position, his name was re- 
moved from both registers and his eligibility for appoint- 
ment to the apportioned service was cancelled. The 
Commission states that it was within its power to continue 
his name on the apportioned register for a certain length of 
time if it had so desired, but that such action was taken to 
prevent undue interference in the conduct of public business 
through the training of a second employee in the event the 
first employee should be certified for appointment to a posi- 
tion in the apportioned service. 

During the period in which his name could have been 
continued on the apportioned register his vacated position 
on that register was reached so that if his name had been 
permitted to remain thereon he would have been certified by 
the Commission for appointment to a position in the appor- 
tioned service. After serving several years in the non-ap- 
portioned position he resigned. He now seeks to be rein- 
stated to a position in the apportioned service. Under the 
practice existing prior to the adoption of the above-men- 
tioned Minutes, the Commission would have certified him 
for reinstatement on the theory that there was an obliga- 
tion resting upon the Commission to protect the right to be 
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appointed to a position in the apportioned service which the 
employee acquired through his competitive civil service ex- 
amination. | : 

In the circumstances, the Commission inquires as to 
whether or not such reinstatement could be made under the 
opinion of the Attorney General reported in 37 Op. at page 
7, on the theory that the person seeking reinstatement ac- 
quired a status therefor at the time his vacated position on 
the apportioned register was reached as above-mentioned. 

In the opinion referred to, Attorney General Mitchell 
had occasion to consider the authority of the Commission to 
issue a certificate nune pro tunc. The employee involved 
had passed a competitive examination. Subsequently, with- 
out certification by the Commission, she received an appoint- 
ment to an excepted position in one of the departments. 
During her tenure of service her name was reached on the 
register of the Civil Service Commission for certification to 
a position in the classified civil service. Had the officer who 
appointed her to the excepted position known of this fact, 
he could have requested the Commission to certify her name 
for appointment to the excepted position and she would 
have thereby acquired an eligibility status for appointment, 
transfer, or reinstatement to a position in the classified 
civil service. Attorney General Mitchell quoted the follow- 
ing excerpt from the opinion of Attorney General Sargent 
(35 Op. 418, 418) : 

“ce * * it has been the practice of the Commission 
for perhaps forty years to issue such certificates or to take 
other curative action nunc pro tunc in meritorious cases 
when its attention has been drawn to the omission of some 
formality necessary to preserve the rights of an employee, 
and I have no reason to doubt its power to do so. Aside 
from the probable correctness of its conclusion, the uniform 
practice followed for so many years may not, under the 
principle referred to above, be lightly disturbed.’ ” 

_ He then concluded as follows: 

“In this respect I am in full accord with the opinion of 
my predecessor, for obviously Congress intended that in 
creating the Civil Service Commission it was thereby pro- 
tecting the rights of civil service employees as well as the 
interests of the United States and the failure of an appoint- 
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ing officer to take the proper formal action should not be 
permitted to annul or obliterate the status to which an em- 
ployee, perhaps without his knowledge, was entitled at any 
given time. Obviously, the curative action indicated is the 
issuance by the Commission of a certificate nune pro tunc 
as soon as a matter of this sort is brought to its attention.” 
[37 Op. 14.] 

Since the employee in the case tibiae by the Commis- 
sion acquired by competitive examination a right to be ap- 
pointed to a position in the apportioned service, and since 
the Commission could have preserved this right by continu- 
ing him on the apportioned register but did not do so, it 
is my opinion that the case falls within the above-referred- 
to opinions, and the Commission may now take such cura- 
tive action as may be necessary to accord ‘to the employee 
a status of eligibility for reinstatement to a position in the 
apportioned service as of the date his vacated position was 
reached on the apportioned register. Since the answer to 
the first part of the Commission’s question is that the Com- 
mission is not authorized to apply the law of apportionment . 
in certifying persons for reinstatement to positions in the 
apportioned service, the answer to the second part of its 
question necessarily is that the Commission may reinstate 
the employee in question without regard to the law of appor- 
tionment. 

Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 
To the PresipENT. 


EXEMPTION OF AMERICAN MINISTER TO ALBANIA FROM 
COMPULSORY RETIREMENT 


Section 204 of the Economy Act of June 30, 1932, 47 Stat. 404, super- 
sedes section 26 (d) of the Act of February 23, 1931, 46 Stat. 1211, 
insofar as the latter section authorizes the President to continue 
persons in the service of the United States. 

A foreign service officer becomes eligible for retirement on August 6, 
1934, under section 26 (n) of the Act of February 22, 1931, supra. 
Held, that such officer does not reach the age prescribed for auto- 
matic separation from the service until September 1, 1934. (See 
Executive Order No. 6834 of August 29, 1934.) 
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DEPARTMENT OF JUSTICE, 
August 28, 1934. 

Sm: I have the letter of the Acting Secretary of State 
of August 27, 1934, enclosing memorandum of the Legal 
Adviser to the Secretary relative to the authority of the 
President to issue an Executive order exempting Mr. Post 
Wheeler, American Minister to Albania, from retirement 
for age and continuing him in the service for such time as 
may be deemed necessary, not in excess of two months from 
August 6, 1934. [Executive Order, No. 6834, Aug, 29, 1934. | 

I am enclosing a revised draft of the proposed Executive 
order submitted by the Acting Director of the Bureau of 
the Budget for the consideration of tge Attorney General 
under the provisions of Executive Order No. 6247 of August 
10, 1933. 

The original draft relies upon Subsection (d) of Section 
26 of the Act of February 23, 1931 (ch. 276, 46 Stat. 1211), 
as authority for the issuance of the order. Subsection (d) 
as now embodied in Section 21 (d) of Title 22, United 
States Code, is as follows: 

“When any Foreign Service officer has reached the age 
of sixty-five years and rendered at least fifteen years of 
service he shall be retired: Provided, That if any such offi- 
cer shall have served thirty years he may be retired at his 
own request before reaching the age of sixty-five years: 
Provided further, That the President may in his discretion 
retain any such officer on active duty for such period prior - 
to his reaching seventy years of age, as he may deem for the 
interests of the United States.” 

Section 204 of the Economy Act of June 30, 1932 (ch. 314, 
47 Stat. 382, 404), provides: 

“On and after July 1, 1982, no person rendering civilian 
service in any branch or service of the United States Gov- 
ernment or the municipal government of the District of 
Columbia who shall have reached the retirement age pre- 
scribed for automatic separation from the service, applicable 
to such person, shall be continued in such service, notwith- 
standing any provision of law or regulation to the contrary: 
Provided, That the President may, by Executive Order, 
exempt from the provisions of this section any person when, 
in his judgment, the public interest so requires: * * *,.” 
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It is my opinion that Section 204 supersedes Section 26 (d) 
of the Act of February 23, 1931, supra, in so far as that 
section authorizes the President to continue persons in the 
service of the United States. This view is confirmed by 
the testimony of Mr. Roop, then Director of the Bureau 
of the Budget and author of the first proviso of Section 204. 
given at the hearings held by the Senate on the bill which 
became the Economy Act (Senate Hearings, page 75). 

It appears that Mr. Wheeler became eligible: for retire- 
ment on August 6, 1934, under the provisions of Section 
26 (n), Act of February 23, 1931, supra (U.S. C., Title 22, 
Sec. 21 (n)). Section 1 of the Act of April 23, 1930, ch. 209, 
46 Stat. 253, is as fqllows: 

“That hereafter retirement authorized by law of Federal 
personnel of whatever class, civil, military, naval, judicial, 
legislative, or otherwise, and for whatever cause retired, 
shall take effect on the 1st day of the month following the 
month in which said retirement would otherwise be effective, 
and said 1st day of the month for retirements hereafter 
made shall be for all purposes in lieu of such date for re- 
tirement as may now be authorized; except that the rate 
of active or retired pay or allowance shall be computed as 
of the date retirement would have occurred if this Act had 
not been enacted.” 

Under the: provisions of the above-quoted statute, Mr. 
Wheeler does not reach the age prescribed for automatic 
_ separation from the service until September 1, 1934. 

The President is, therefore, authorized to issue the pro- 
posed order. 

In view of the conclusion reached, the revised draft 
recites Section 204 of the Economy Act of June 30, 1932, 
supra, instead of Section 26 (n) of the act of February 23, 
1931, supra, as authority for the proposed order. The other 
changes made in the original draft relate merely to form. 

The revised draft of the proposed order has my approval 
as to form and legality. 

Respectfully, 
J. CRAWFORD BIGGS, 
Acting Attorney General. 
To the Secretary or STATE. 
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SELECTION OF PERSONNEL IN BUREAU OF THE CENSUS IN 
CONNECTION WITH PENDING AGRICULTURAL CENSUS 


The President has the power under section 1753 of the Revised Stat- 
utes and section 2 of the Civil Service Act of January 16, 1883, to 
authorize the establishment of a special reemployment list for tem- 
porary employment in the Bureau of the Census in connection with 
the pending agricultural census. (See Executive Order No. 6838 
of September 1, 1984.) 


DEPARTMENT OF JUSTICE, 
August 28, 1934. 

Sir: Pursuant to Executive Order No. 6247 of August 10, 
1933, there is transmitted herewith a revised draft of a pro- 
posed Executive order submitted by the Acting Director 
of the Budget under date of August 27, 1934, authorizing 
the establishment of a special reemployment list for tempo- 
rary employment in the Bureau of the Census in connection 
with the pending Agricultural Census required by Section 
16 of the Act of June 18, 1929, c. 28, 46 Stat. 21, 25 (U.S. C., 
Supp. VII, Title 13, Sec. 216). 

The effect of the proposed order is to authorize the Civil 
Service Commission to give to those whose names are on 
the special reemployment list priority in certification for 
appointment to temporary positions in the Bureau of the 
Census. The President is empowered to issue the proposed 
order under Section 1753 of the Revised Statutes, and Sec- 
tion 2 of the Civil Service Act of January 16, 1883. Sec- 
tion 1753 authorizes the President to prescribe such regula- 
tions for the admission of persons into the Civil Service of 
the United States as may best promote the efficiency thereof. 

The Civil Service Act authorizes the President to pre- 
scribe rules for the admission of persons into the Civil 
Service of the United States which “as nearly as the con- 
ditions of good administration will warrant ”’, shall provide 
for competitive examinations, apportionment of appoint- 
ments among the several states and territories and the Dis- 
trict of Columbia upon the basis of population, etc. By 
section 2 of the act, the President is authorized to make 
exceptions to such rules. The proposed order will be an 
exception to the Civil Service Rules. 

_ Precedents for the issuance of the order are the Executive 

Orders of November 29, 1918 and April 30, 1919 [Nos. 3011 
and 3083], issued by President Wilson; of January 28, 1927 
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and February 18, 1927 [Nos. 4589 and 4577], issued by Presi- 
dent Coolidge, and the Executive Order of September 20, 
1932 [No. 5924], issued by President Hoover, establishing 
reemployment registers. 

The changes made in the original draft do not alter the 
sense of the: proposed order, the revised draft of which has 
my approval as to form and legality. 


R tfull 
cee nae J. CRAWFORD BIGGS. 
Acting Attorney General. 
To the SECRETARY OF STATE. 


WITHHOLDING THE ISSUANCE OF PATENTS TO THE NORTH- 
ERN PACIFIC RAILWAY COMPANY FOR CERTAIN LANDS 


The Act of June 25, 1929, chapter 41, 46 Stat. 41, requires the Secre- 
tary of the Interior to withhold the issuance of patents to the North- 
ern Pacific Railway Co. for lands selected by it in lieu of lands 
within Mount Rainier National Park pending termination of the 
litigation authorized and directed by this act. 


DEPARTMENT OF JUSTICE, 
August 29, 1934: 

Sir: I have the honor to refer to your letter of August 22, 
requesting my opinion whether the Act of June 25, 1929, 
c. 41, 46 Stat. 41, requires the Secretary of the Interior to 
withhold the issuance of patents to the Northern Pacific 
Railway Company for “ leu lands ” selected under the pro. 
visions of the Act of March 2, 1899, c. 377, 30 Stat. 993. 

Under the Act of July 2, 1864, c. 217, 13 Stat. 365, and 
the Joint Resolution of May 31, 1870, 16 Stat. 378, the 
Northern Pacific Railroad Company, predecessor of the 
Northern Pacific Railway Company, was granted certain 
lands. The Act of March 2, 1899, authorized the railroad 
to surrender to the United States so much of its land grant 
as lay within the newly created Mt. Rainier National Park 
and to select in lieu thereof lands located elsewhere. The 
lands within the Park were surrendered, but the selection of | 
other lands has not been completed. 

Subsequently, the railroad claimed that its grants had 
been deficient in acreage and that it was entitled to select 
“indemnity lands” within national forests, and, on the 
other hand, the United States contended that the railroad 
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had forfeited its right to some lands for breach of condi- 
tions subsequent. Congress, after investigation, passed 
the Act of June 25, 1929, which reads, in part, as follows: 

“ Sec. 5. The Attorney General is hereby authorized and 
directed forthwith to institute and prosecute such suit, or 
suits, as may, in his judgment, be required to remove the 
cloud cast upon the title to lands belonging to the United 
States as a result of the claim of said companies, and to 
have all said controversies and disputes respecting the oper- 
ation and effect of said grants, and actions taken under 
them, judicially determined, and a full accounting had 
between the United States and said companies, and a deter- 
mination made of the extent, if any, to which the said com- 
panies, or either of them, may be entitled to have patented 
to them additional lands of the United States in satisfac- 
tion of said grants, and as to whether either of the said 
companies is lawfully entitled to all or any part of the lands 
within the indemnity limits for which patents have not 
issued, and the extent to which the United States may be 
entitled to recover lands wrongfully patented or certified. 
In the judicial proceedings contemplated by this Act there 
shall be presented, and the court or courts shall consider, 
make findings relating to, and determine to what extent 
the terms, conditions, and covenants, expressed or implied, 
im said granting Acts have been performed by the United 
States, and by the Northern Pacific Railroad Company, or 
its successors, including the legal effect of the foreclosure 
of any and all mortgages which said Northern Pacific 
Railroad Company claims to have placed on said granted 
lands by virtue of authority conferred in the said resolu- 
tion of May 31, 1870, and the extent to which said proceed- 
ings and foreclosures meet the requirements of said resolu- 
tion with respect to the disposition of said granted lands, 
and relative to what lands, if any, have been wrongfully 
or erroneously patented or certified to said companies, or 
either of them, as the result of fraud, mistake of law or 
. fact, or through legislative or administrative misappre- 
hension as to the proper construction of said grants or 
Acts supplemental or relating thereto, or otherwise, and the 
United States and the Northern Pacific Railroad Company, ~ 
or the Northern Pacific Railway Company, or any other 
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propér person, shall be entitled to have heard and deter- 
mined by the court all questions of law and fact, and all 
other claims and matters which may be germane to a full 
and complete adjudication of the respective rights of the 
United States and said companies, or their successors in 
inter-st under said Act of July 2, 1864, and said joint reso- 
lution of May 31, 1870, and in other Acts or resolutions sup- 
plemental thereto, and all other questions of law and fact 
presented to the joint congressional committee appointed 
under authority of the joint resolution of Congress of June 
5, 1924 (Forty-third Statutes, page 461), notwithstanding 
that such matters may not be specifically mentioned in this 
enactment. 

“Src. 9. That the Secretary of the Interior is hereby di- 
rected to withhold his approval of the adjustment of the 
Northern Pacific land grants under the Act of July 2, 1864, 
and the joint resolution of May 31, 1870, and other Acts re- 
lating thereto; and he zs also hereby directed to withhold 
the zssuance of any further patents and muniments of title 
under said Act and the said resolution, or any legislative 
enactments supplemental thereto, or connected therewith, 
until the suit or suits contemplated by this Act shall have 
been finally determined: Provided, That this Act shall not 
prevent the adjudication of any claims arising under the 
public land laws where the claimants are not seeking title 
through the grants to the Northern Pacific Railroad Com- 
pany, or its successors, or any Acts in modification thereof .- 
or supplemental thereto.” [46 Stat. 44] [Italics supplied.] 

The suit thus directed was duly instituted and has not 
yet been concluded. 

The question depends upon whether the words of the 
Act of June 25, 1929, directing the withholding of further 
patents under the Act of June 2, 1864, the Joint Resolution 
of May 31, 1870, and “ legislative enactments supplemental 
thereto, or connected therewith,” include the Act of March 
2, 1899, as “supplemental to” or “connected with ” the 
earlier Act and Resolution. That the words literally in-- 
clude the 1899 Act is hardly open to question; and, under 
such circumstances, the result being neither unduly harsh 
nor absurd, there is ordinarily no occasion for going beyond 
the language of the statute. 
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Considering the possibility, at least, that the surrendered 
lands, no less than others, may have been “ wrongfully pat- 
ented or certified,” with probable effect on the selection of 
“lieu lands,” the suggested literal interpretation, requiring 
temporary suspension of the patenting of “lieu lands” as 
well as others, would appear to be reasonable and proper. 
There is a statement in the papers submitted with your letter 
that the surrendered lands were not actually affected by the 
controversy but, assuming this to be true, it is not sufficient 
to withdraw from the operation of the statute a case clearly 
comprehended within its language, and nothing in the 

legislative antecedents of the measure which has been 
brought to my attention would support such a construction. 
The legislation was apparently broad enough to encompass 
all possible questions and all lands, and the scope of the 
provision for maintaining the status quo during the litiga- 
tion must be measured accordingly, rather than upon con- 
sideration of the issues as finally drawn in the suit. 

Considering the foregoing, it is my opinion that the Secre- 
tary of the Interior should withhold the issuance of patents 
to the Northern Pacific Railway Company for lands selected 
by it in lieu of lands within Mt. Rainier National Park pend- 
ing the termination of the litigation directed by the Act 
of June 25, 1929. 


Respectful 
espectfully, J. CRAWFORD BIGGS, 


Acting Attorney General. 
To the SECRETARY OF THE INTERIOR. 


AVAILABILITY OF APPROPRIATION FOR THP VIRGIN IS- 
LANDS FOR CERTAIN TRANSPORTATION OF PERSONS AP- 
POINTED TO POSITIONS IN SUCH ISLANDS FROM THE 
UNITED STATES 


The appropriation for the Virgin Islands for the fiscal year 1935 
(Pub. No. 109, 78d Cong. [48 Stat. 362, 392]) is not available for 
payment of the return transportation of persons appointed from 
the continental United States to positions in the Virgin Islands who 
may be discharged without prejudice or resign after service of 
not less than 1 year, or for transportation for emplayees from the 
Virgin Islands to the United States and return for the purpose 
of taking leave. 

The rule of ejusdem generis and expressio unius est exclusio alterius 
held applicable. 
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DEPARTMENT OF JUSTICE, 
September 5, 1934. 


Sir: I have your letter of August 30, 1934, enclosing 
in response to my request of August 8, 1934, an opinion 
of the Solicitor of the Interior Department as to the author- 
ity of the President to issue the proposed Executive order 
submitted by the Acting Director of the Bureau of the 
Budget for the consideration of the Attorney General under 
date of July 19, 1934. 

The proposed order modifies Executive Order No. 5566 
of February 27, 1931, entitled “ Placing the Government of. 
the Virgin Islands under the supervision of the Depart- 
ment of the Interior.” Under that order the Secretary of 
. the Interior was authorized, among other things, to con- 
tract to furnish persons appointed from the continental 
United States to positions in the Virgin Islands free trans- 
portation from the port of departure in the United States 
to the Islands. The proposed order would extend this 
authority so as to allow the granting of free return trans- 
portation to any of such employees who may be discharged 
without prejudice or who may resign after a period of serv- 
ice of not less than one year, and also free transportation 
for such employees from the Virgin Islands to the port of 
departure in the United States and return for the sole pur- 
pose of taking leave, but not more than once during each 
two-year period of service. 

Executive Order No. 5566 of February 27, 1931, purports 
to be authorized by the act of March 3, 1917, entitled “An 
Act to provide a temporary government for the West Indian 
Islands acquired by the United States from Denmark 
* * * and for other purposes”. (C. 171, 39 Stat. 1182), 
and the proposed order is said to be authorized under Sec- 
tion 1 of the same Act. 

Since the proposed order would be ineffective if no appro- 
priation is available to carry out its purposes, the question 
as to the availability of such an appropriation will be con- 
sidered first. 

The appropriation for the Virgin Islands for the fiscal 
year ending June 30, 1935 (Public No. 109, 73d Congress, 
2d sess.), so far as material here, is as follows: 
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“For salaries of the Governor and employees incident to 
the execution of the Act of March 3, 1917 (U.S. C., Title 48, 
Sec. 1391), traveling expenses of officers and employees while 
absent from place of duty on official business, necessary 
Janitor service, care of Federal grounds, repair and preser- 
vation’ of Federal buildings and furniture, purchase of 
equipment, stationery, lights, water, and other necessary 
miscellaneous expenses, including not to exceed $4,000 for 
purchase, including exchange, maintenance, repair and op- 
eration of motor-propelled passenger-carrying vehicles, and 
not to exceed $4,000 for personal services, household equip- 
ment and furnishings, fuel, ice, and electricity necessary in 
the operation of Government House at Saint Thomas and 
Government House at Saint Croix; $117,840.” [Italics 
supplied.] (48 Stat. 392.) 

It has been suggested that the language “ other necessary 
miscellaneous expenses ” makes the above-mentioned appro- 
priation available for the payment of the transportation au- 
thorized by the proposed order. I am unable to agree with 
this view. 

It is to be noted that the words “ other necessary miscel- 
laneous expenses” immediately follow several specifically 
described classes of expenses. The rule of ejusdem generis 
is applicable here. As stated in 1 Fed. Stat. Ann. (2d Ed.), 
page 116, section 91, it is as follows: 

“While unqualified general terms are usually to be given 
their natural and full signification, yet when general words 
follow in a statute words of particular and special meaning, 
if there be not a clear manifestation of different legislative 
intent, they are construed as applicable to persons and 
things, or cases of like kind, as are designated by the par- 
ticular words. This rule, which is sometimes called Lord 
Tenterden’s rule, has been stated as to the word ‘ other’ 
thus: Where a statute enumerates several classes of persons or 
things, and immediately following and classed with such 
enumeration the clause embraces ‘ other’ persons or things, 
the word ‘ other’ will generally be read as ‘ other such like ’, 
so that persons or things therein comprised may be read as 
equsdem generis with, and not of a quality superior to or 
different from, those specifically enumerated. * * *,” 
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An examination of the act as a whole fails to disclose that 
the Congress intended that the above-mentioned rule of in- 
terpretation should not be applied in determining the mean- 
ing of the act. Under the circumstances, it is my opinion 
that the words “other necessary miscellaneous expenses ” 
do not include unofficial traveling expenses such as those 
authorized by the proposed order. 

Furthermore, it is a general principle of interpretation 
that the express mention of one thing implies the exclusion 
of other things. According to this rule, it has been held 
that the enumeration of various objects to which money 
specified in an appropriation Act is to be applied, indicates 
an intention on the part of the Congress to exclude all other 
objects (18 Op. 146, 147). Since there is nothing in the 
language of the act to indicate that the Congress did not 
intend this rule of interpretation to be applied in ascertain- 
ing the objects for which the appropriation is made avail- 
able, it must be held that the specific authorization to use 
the appropriation for the payment of official traveling ex- 
penses impliedly prohibits its use for the payment of any 
other kind of traveling expenses. 

Since there is no appropriation available to carry out 
the purposes of the proposed order, it would appear to be 
unnecessary to consider the authority of the President to 
issue it under the act of March 3, 1917, supra, and its legal 
effect, if issued, upon the rights of employees granted such 
free transportation. 

The proposed order and other papers enclosed with your 
letter of submission are herewith returned. 

Respectfully, 
HOMER CUMMINGS. 


To the Direcror oF THE BUDGET. 


SCOPE OF PROVISO CONTAINED IN BUREAU OF INTERNAL 
REVENUE APPROPRIATION MADE BY EMERGENCY cemleaacts 
PRIATION ACT, FISCAL YEAR 1935 


The proviso contained in the appropriation for collecting the interna] 
revenue made by the Emergency Appropriation Act, fiscal year 1935, 
and herein set out, applies to all persons who were separated from 
the service of the Bureau of Prohibition and the Alcoholic Beverage 
Unit of the Department of Justice between June 10, 1933, and 


The President 51 


& 
December 31, 1933, either by Executive Order No. 6166 of June 10, 
1933, or by direct action of the Department of Justice, including 
those who were reappointed without break in service or within 4 
months under authority of the said Executive order, or who were 
subsequently reinstated under Civil Service Rule IX. 

The said proviso is not limited in its application to positions in the 
Bureau of Internal Revenue but applies to all positions in the 
Treasury Department similar in type or kind to those formerly 
existing in the Bureau of Prohibition and the Alcoholic Beverage 
Unit. 

DEPARTMENT OF JUSTICE, 
September 6, 1934. 
Sir: I have received a communication from your Assistant 

Secretary, Mr. M. H. McIntyre, enclosing a letter addressed 

to you by the Civil Service Commission dated July 18, 1934, 

in which the Commission requests the opinion of the Attor- 

ney General on several questions arising in connection with 
the following provision of the Emergency Appropriation 

Act, fiscal year 1935, approved June 19, 1934 (Public, No. 412, 

(3d Cong. [48 Stat. 1061]): 


“ BUREAU OF INTERNAL REVENUE 


“Collecting the internal revenue: For an additional 
amount for expenses of assessing and collecting the internal- 
revenue taxes, including the same objects specified under this 
head, and under the head ‘Salaries and expenses, Bureau 
of Industrial Alcohol’, in the Treasury Department Ap- 
propriation Act, 1935, and including so much as may be 
necessary for the compensation of one additional deputy 
commissioner, to be immediately available, $10,000,000; of 
which not to exceed $800,000 may be expended for personal 
services in the District of Columbia, and not to exceed 
$71,250 for the purchase of passenger-carrying automobiles 
to be used on official business: Provided, That after Decem- 
ber 1, 1934, no part of the appropriation made herein or 
heretofore made for the fiscal year 1935 shall be used to pay 
the salary of any person formerly employed as investigator, 
special agent, senior warehouseman, deputy prohibition ad- 
ministrator, agent, assistant attorney, assistant prohibition 
administrator, senior investigator, deputy production admin- 
istrator, storekeeper or gauger, or any other position in the 
Prohibition Bureau or Alcoholic Beverage Unit, Department 
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\ 
of Justice, who was separated from the service of such Bu- 
reau or Unit between June 10, 1988, and December 31, 19388, 
while in any such position in the Treasury Department, un- 
less and until such person shall be appointed thereto as a 
result of an open, competitive examination to be hereafter 
held by the Civil Service Commission ” (48 Stat. 1061). 

In its request for opinion, the Commission states: 

“Tt is a matter of considerable importance to the Com- 
mission before it undertakes the examining program called 
for by this provision of law to be able to determine defi- 
nitely to what persons now employed in the Treasury De- 
partment and to what Treasury Department positions such 
examining program shall apply.” 

The Commission’s questions relate to the proviso of the 
above-quoted provisions of the statute. The first and sec- 
ond question may be considered together. They are as 
follows: 

“1. Does the above-quoted provision of the Deficiency 
Appropriation Act of June 19, 1934, apply to persons now in 
the Treasury Department in positions defined in the answers 
to Questions 3 and 4 below, who were automatically ‘ sepa- 
rated from the service of the United States’ on August 9, 
1933, through the operation of the last paragraph of Section 
19 of Executive Order No. 6166 of June 10, 1933, and who. 
under the authority granted to the head of the successor 
agency in the same paragraph, were immediately reap- 
pointed by him in the successor agency without break in 
service? ” 

“2. Does the above-quoted provision. apply in the case 
of those who were similarly separated on August 9, 1933, 
who were not immediately reappointed in the successor 
agency, but who were reappointed in such agency within the 
four months period stated in the Executive Order of June 
10, 1933, after a break in service?” 

Relative to the first and second questions, it is clear that 
the language of the proviso includes all persons who were 
separated from the service of the Bureau of Prohibition 
and the Alcoholic Beverage Unit of the Department of Jus- 
tice between June 10, 1933, and December 31, 1933. Section 
3 of Executive Order No. 6166 of June 10, 1933, abolished 
the Bureau of Prohibition and transferred certain functions 
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thereof to the Treasury Department, and the remaining func- 
tions to other units in the Department of Justice. The em- 
ployees of the Bureau of Prohibition were automatically 
“separated from the service of the United States” by the 
last paragraph of section 19 of Executive Order No. 6166. 
It is immaterial that some of these employees were imme- 
diately reappointed in the Treasury Department without a 
break in service while others were reappointed within four 
months under the authority of section 19 and still others 
were subsequently reinstated under Civil Service Rule IX, 
for obviously all of such employees were separated from the 
service by the Executive Order. The Alcoholic Beverage 
Unit was created in the Department of Justice subsequent to 
the abolition of the Bureau of Prohibition to perform certain 
of the functions formerly performed by the Bureau. The 
separation from the service of employees of the Alcoholic 
Beverage Unit prior to December 31, 1933, was accomplished 
by direct action of the Department, and such separation, 
therefore, brings such employees clearly within the scope of 
the proviso. 

Accordingly, the first and second questions are answered 
in the affirmative. 

The Commission’s third and fourth questions are as 
follows: 

“3. What types of positions are covered by the expres- 
sion ‘any such position in the Treasury Department’, as 
used in the above-quoted provision? Does such expression 
include, in addition to the positions specifically named,— 

“(a) Only those positions the duties of which are of the 
same nature as those specifically named, for example, posi- 
tions involving investigational, legal, regulatory, and admin- 
istrative duties; or 

“(b) In addition to these, all types of positions of what- 
ever nature, including, for example, clerks, stenographers, 
.and typists? ” 

“4. Does the expression ‘ any such soaibiens in the Treas- 
ury Department’, as used in the above-quoted provision 
include— 

“(a) Only those positions, of the types indicated in the 
answer to Question 3, the duties of which are a part of the 
work of enforcing the liquor laws which was transferred 


? 
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from the Department of Justice to the Treasury Depart- 
ment; or 

“(b) In addition to these, positions of the types indicated 
in the answer to Question 3, the duties of which are a part of 
the other functions of the Treasury Department, such as en- 
forcement of the customs, narcotics, or income-tax laws? ” 

The Emergency Appropriation Act, fiscal year 1935, 
makes separate appropriations for the Executive, Emer- 
gency Relief, Petroleum Administration, Department of 
Agriculture, Department of the Interior, and Treasury De- 
partment, and amends the Agricultural Adjustment Act. 
That part of the Act making appropriations for the Treas- 
ury Department is further subdivided into parts entitled 
“ Office of the Secretary ”, “ Bureau of Internal Revenue ”, 
“Secret Service Division”, and “ Procurement Division, 
Public Works Branch.” The proviso under consideration 
is a part of the subdivision entitled “ Bureau of Internal 
Revenue.” It states that “no part of the appropriation 
made herein or heretofore made for the fiscal year 1935 
shall be used to pay the salary of any person * * *”, 
Standing alone, the “appropriation made herein” would 
appear to refer to the appropriation of $10,000,000 made in 
the preceding part of the subdivision for “ Collecting the 
interna] revenue ”, and the words “ heretofore made” would 
appear to refer to the prior appropriation made for the 
same purpose for the fiscal year 1935. Under this interpre- 
tation the proviso would be limited in its application to 
the appropriation made for the Bureau of Internal Revenue. 
The proviso, however, also contains the words “ while in any 
such position in the Treasury Department ”. If it had been 
intended -to limit the scope of the subdivision to the Bureau 
of Internal Revenue, the Congress would logically have 
used the words “ Bureau of Internal Revenue ”, instead of 
the words “Treasury Department”. especially since the 
subdivision is entitled “ Bureau of Internal Revenue”. It 
is impossible, of course, to give effect to the literal meaning 
of the language “ while in any such position in the Treasury 
Department ” unless the words “no part of the appropria- 
tion made herein ” and “ heretofore made ” refer not only to 
the appropriation made for the Bureau of Internal Revenue 
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but include also all other appropriations made for the Treas- 
ury Department. The above-mentioned words are broad 
enough to permit such interpretation. The use of the lan- 
guage “no part of the appropriation made herein or here- 
tofore made for the fiscal year 1935” and “in the Treasury 
Department ” creates an ambiguity, and hence resort may 
be had to the legislative history of the act to ascertain the 
intention of its framers. Upon reference thereto, it is found 
that in the Conference Report, House Report No. 2057, 73d 
Congress, 2d Session, the Managers on the part of the 
House reported to that body relative to the legislation under 
consideration as follows (p. 13): 

“ No. 292: Inserts the amendment proposed by the Senate 
providing that after October 1, 1934, no part of the ap- 
propriation made in this act or heretofore made for the fiscal 
year 1935 shall be used to pay the salary of any person 
formerly employed as investigator, special agent, senior 
warehouseman, deputy prohibition administrator, agent, as- 
sistant attorney, assistant prohibition administrator, senior 
investigator, deputy production administrator, storekeeper 
or gager, or any other position in the Prohibition Bureau 
or Alcoholic Beverage Unit, Department of Justice, who 
was separated from the service of such Bureau or Unit 
between June 10, 1933, and December 31, 1933, while in any 
such position in the Treasury Department, unless and until 
such person shall be appointed thereto as a result of an open, 
competitive examination to be hereafter held by the Civil 
Service Commission, modified so as to change the date of 
October 1, 1934, to December 1, 1934.” 

It will be observed that the Conference Report interprets 
the words of the subdivision “no part of the appropriation 
made herein or heretofore made for the fiscal year 1935” 
as meaning “no part of the appropriation made in this act 
or heretofore made for the fiscal year 1935”. Since Senate 
amendment No. 292 was a part of the proposed Emergency 
Appropriation Act, it is clear that the words “this act” 
refer to that part of that act making appropriations for the 
Treasury Department, and the words “heretofore made” 
refer to prior appropriations made for the Treasury De- 
partment. 
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Furthermore, a consideration of the proviso as a whole 
leads inevitably to the conclusion that it is directed pri- 
marily to persons rather than positions. 

Considering all of the circumstances, it is my opinion that 
the proviso in question is not limited in its application to 
positions in the Bureau of Internal Revenue but applies also 
to positions in the other bureaus and units of the Treasury 
Department. 

It is to be noted, however, that the word “ position” in 
the language “ while in any such position in the Treasury 
Department ” is modified by the word “ such ”, which clearly 
refers to those positions in the Bureau of Prohibition and 
the Alcoholic Beverage Unit mentioned in the preceding 
language. The use of the word “such”, in my judgment, 
indicates an intention on the part of the Congress to limit 
the effect of the proviso to those positions in the Treasury 
Department which are similar or correspond to positions in 
the former Bureau of Prohibition and the Alcoholic Bev- 
erage Unit and which are now occupied by former employees 
of the said Bureau and Unit who were separated therefrom 
between June 10, 1938, and December 31, 1933. 

The positions covered by the proviso are not necessarily 
limited to those positions the incumbents of which are en- 
gaged in the performance of the functions transferred from 
the Department of Justice, but include all positions in the 
Treasury Department similar in type or kind to those for- 
merly existing in the Bureau of Prohibition and the Alco- 
holic Beverage Unit. Hence, the proviso applies to any 
employee in the Treasury Department who was separated 
from service in the Bureau of Prohibition or the Alcoholic 
Beverage Unit between June 10, 1933, and December 31, 
1933, and whose duties are similar in kind, but not neces- 
sarily similar as to subject matter, to those formerly per- 
formed by any ernployee in the said Bureau or Unit. For 
example, if there were legal positions in the Bureau of 
Prohibition or the Alcoholic Beverage Unit and a former 
employee of the said Bureau or Unit was reappointed to 
or reinstated in a legal position in any Bureau or Unit of 
the Treasury Department, such person would come within 
the scope of the proviso, regardless of the kind of position 
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held and the character of the work performed by him in his 
former position. 
The Commission’s third and fourth questions are answered 
accordingly. 
Respectfully, 
HOMER CUMMINGS. 
To the PREsIpENT., 


AUTHORITY OF SUBSISTENCE HOMESTEADS CORPORATION 
UNDER SECTION 208 OF THE NATIONAL INDUSTRIAL 
RECOVERY ACT 


The Federal Subsistence Homesteads Corporation is not authorized 
under section 208 of the National Industrial Recovery Act to convey 
land and buildings to cooperatives of homesteaders for leasing to 
individual homesteaders. 

The Corporation may convey land to a cooperative for community use 
of homesteaders who have previously purchased homestead tracts, 
and it may construct, equip, and convey to a cooperative, but not 
gratuitously. certain things enumerated herein administratively de- 
termined to be reasonably necessary for carrying out the purposes 
of the Recovery Act. 

The Corporation may make loans to a cooperative to enable it to oper. 
ate. It may not make loans to a private industry, but it may sell or 
lease Jand to a private industry to induce it to locate near a sub- 
sistence homestead. It may also lease tracts to teachers, social 
workers, and professional technicians and convey to local counties, 
or dedicate to the public, streets, parks, etc., constructed with funds 
made available under section 208. 

Moneys paid to the Corporation by homesteaders as interest on amor- 
tization or on advances made by the Corporation should be covered 
into the Treasury as miscellaneous receipts. 

Lands purchased for subsistence homesteads which cannot be used 
immediately may be leased by the Corporation, and the rentals re- 
ceived should be covered into the Treasury as _ miscellaneous 
receipts. 


DEPARTMENT OF JUSTICE, 
September 10, 1984. 
Sm: I have the honor to comply with your request of Au- 
gust 17 for my opinion upon the questions hereinafter indi- 
cated, arising under Section 208 of the National Industrial 
Recovery Act, c. 90, 48 Stat. 195, 205, which appropriated 
$25,000,000 to be used by the President “ through such agen- 
cies as he may establish and under such regulations as he 
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may make, for making loans for and otherwise aiding in the 
purchase of subsistence homesteads.” 

“1. May Federal Subsistence Homesteads Corporation 
(hereinafter referred to as ‘the Corporation’) convey land 
and buildings to the co-operative of the homesteaders, rather 
than directly to the homesteaders, the co-operatives in turn 
to execute leases of individual tracts to homesteading fam- 
ilies? . (This procedure is being considered for some proj- 
ects because it will enable all the properties to be co-oper- 
atively owned, and will avoid speculation by individual 
homesteaders on a rise in land values.)” 

In explanation, you state that it has been planned to 
organize the homesteaders in some communities into cooper- 
ative associations, formed under applicable state laws, also 
admitting to membership a small number of other persons, 
described as “technical personnel.” 

In my opinion to you of October 4, 1933 (37 Op. 290), con- 
cerning alternative plans for temporarily retaining title in 
the United States or in a non-profit corporation, I stated : “ It 
should be borne in mind that the statute necessarily con- 
templates that the persons who occupy the land and the 
houses erected thereon will actually purchase them. No 
particular form of contract is prescribed, but it is rather 
dificult to conceive of one which would come within the 
spirit of the statute and yet not bind the settlers as pur- 
chasers, or intended purchasers, of the premises occupied.” 

In my opinion, a contract of lease does not amount to a 
purchase, within the meaning of the provision authorizing 
“loans for * * * the purchase of subsistence home- 
steads ”, and ownership by the lessor (the association) would 
not be ownership by the lessee (the tenant) ; nor do I think 
that a collective or communal ownership was intended by 
Congress. For these reasons I conclude that the suggested 
plan is not authorized. 

“9. May the Corporation, after entering into contracts 
with individual homesteading families for the outright 
sale to such families of small homestead tracts and dwell- 
ings, convey to the co-operative of homesteaders a tract of 
land to be held by such co-operative for use as pasture, 
woodland, cemetery plot, athletic field, play-ground, parks, 
general farm, or general orchard, for the equal benefit: of 
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all of the homesteading families? (It is frequently uneco- 
nomical to break up all the land into individual home- 
stead tracts; the topography and nature of the soil, and the 
location of the individual tracts frequently make it desir- 
able, or even imperative, that a large piece of land be set 
aside for pasture, woodland, play-ground, general farm, 
etc., for the equal benefit of all the homesteaders; so, too, 
some crops intended for the use of the homesteaders can 
be grown more economically on one large general farm or 
general orchard, in the products of which all the home- 
steaders may share.)” 

**3. May the Corporation expend money made available 
in Section 208 to construct and equip any or all of the below 
listed properties, and then convey such properties to the co- 
operative of the homesteaders which will operate the prop- 
erties so as to give employment to some homesteaders, and 
make available to all homesteaders products, services and 
materials at cost: 

a. A dairy or poultry farm? (A herd of 100 cows may 
be adequate to supply milk, cream, cheese and butter for 
200 families; one large poultry and dairv farm can more 
economically and efficiently provide for the needs of 200 
families than 200 separate small farms. In such cases it is 
contemplated to have the livestock and equipment owned 
by the co-operative, with all homesteaders sharing equally 
in the products. ) | 

b. A general merchandise store? (It is desired to secure 
the economies of large scale purchases of food and other 
staples, seed, fertilizer, clothing, and other general small 
articles, which may then be sold to homesteaders at cost.) 

c. A first-aid clinic or small hospital? (This can be in- 
expensively equipped. Where it is many miles to the near- 
est hospital, this may be essential. A nurse or doctor may 
be included among the homesteaders. ) 

d. A small handicraft shop or factory? (To provide em- 
ployment for cash income for some of the homesteaders, to 
manufacture small articles needed by the homesteaders, and 
to enable all the homesteaders to share in any profits from 
the sale of such articles.)” 

“4, May the Corporation make a loan to such a co-opera- 
tive of the homesteaders for operating capital? ” 
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“6. May the Corporation purchase and then sell to the 
co-operative of homesteaders farm implements and farm 
machinery? (Heavy farm machinery is sometimes needed 
for economical operation of the agricultural tracts. It is 
frequently uneconomical, however, for each of the home- 
steaders to attempt to purchase or lease such machinery. 
It is contemplated to have such machinery purchased by 
the co-operative and made available for use by all home- 
steaders as needed.)” 

“{, May the Corporation build, equip and convey to the 
co-operative of homesteaders a school building? May the 
Corporation make a gift of such completed school build- 
ing to the co-operative of homesteaders? (Frequently the 
local county or township is not in financial position to build 
and equip a needed school building for the community, and 
existing school facilities may be totally inadequate to meet 
the increased demand. If such a building can be supplied 
without cost to the county, the county will frequently be 
willing to pay the salaries of teachers and to meet other 
operating expenses.)” 

“8. May the Corporation build and equip a community 
house, containing study rooms, reading rooms, assembly 
hall, kitchen, and similar facilities, and then convey such 
community house to the co-operative of homesteaders? May 
the Corporation make a gift of such community house to the 
co-operative of homesteaders? ” 

In my opinion of July 18, 1934 [38 Op. 3], I stated, with 
respect to the furnishing of roads, school facilities, police 
protection, fire protection and the like: “ The occupants of 
the homesteads will be entitled to such police and fire pro- 
tection as may ordinarily be provided by the state, county 
or municipality for communities similarly situated; will be 
entitled to use the public schools and the public roads; and 
will be entitled to have their needs for such facilities con- © 
sidered by the local authorities in like manner as other citi- 
zens. To the extent that the Corporation must supply a 
facility it may contract therefor.” 

Concerning live stock, tools, implements, seed, fertilizer, 
and household furnishings and furniture, I stated, in the 
same opinion: “ It is necessarily true that some of the aided 
families will be without certain of the articles enumerated 
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and will be without financial means to supply them. To 
place them thus within four bare walls and on an unculti- 
vated plot of ground would conceivably fall short of pro- 
viding ‘subsistence homesteads’ which they are to occupy 
and which they are to be assisted in holding and acquiring 
as their own property. I therefore conclude that the Cor- 
poration may make loans for the purchase of the items 
named, or may itself purchase and resell them to the occu- 
pants of the homesteads, when determined to be reasonably 
necessary in order to carry out the purposes of the statute, 
and assuming that such regulation as may be issued comes 
within its terms.” : 

The furnishing of some of the items concerning which 
you now ask my opinion has thus been previously considered. 
The others are controlled by the same principles and, if ad- 
ministratively determined to be “reasonably necessary in 
order to carry out the purposes of the statute,” may be pro- 
vided by valid regulation. 

My conclusion applies equally to the tract of land for 
common use described in Question No. 2. A right in a non- 
contiguous plot does not constitute part of the “ homestead ” 
under the homestead exemption laws as applied in some 
states; in other states the contrary view prevails. Thomp- 
son on Homestead and Exemption, Sec. 145; Ruling Case- 
Law, Homestead, Sec. 40. Even assuming, however, that 
neither the common plot nor any interest therein may be con- 
sidered part of a technical homestead, it may be provided, if 
necessary, under the principles hereinbefore stated. 

The statute authorizes the President to act “through 
such agencies as he may establish.” If it is administra- 
tively determined to establish a co-operative association 
as an agency for the execution of a subsistence homesteads 
project, a loan necessary in order to enable the association 
to operate is permissible and within the principle of the 
opinion of March 19, 1934, approving a proposed loan to 
the Virgin Islands Company, wherein it was stated that 
“a loan coupled with an obligation on the part of the Cor- 
poration to assist prospective homesteaders to establish and 
buy homesteads and to furnish them with part-time employ- 
ment and substantial assurance of profit from crops grown 
by them, reasonably comes within the discretion conferred 
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upon the President.” The association may be employed 
to hold the title to, or possession of, land and personalty 
devoted to common use. 

However, the foregoing conclusions are subject to the 
condition that any property conveyed to the cooperative 
association for common use of the homesteaders will be paid 
for either by the homesteaders or by the association. I con- 
cur in the conclusion of your Solicitor that Congress did 
not contemplate gratuitites. The statute specifically au- 
thorized “loans” and provided that “the moneys collected 
as repayment of said loans shall constitute a revolving fund 
to be administered as directed by the President for the pur- 
poses of this section.” The making of gifts without limit 
(and if the power exists there is no limit clearly indicated) 
is repugnant to the idea of a revolving fund. 

“5. May the Corporation make a loan to a private indus- 
try for operating capital where part of the consideration for 
such loan will be an undertaking by the borrower to employ 
the homesteaders so as to supply them with a source of cash 
income? May the Corporation sell or lease a small tract of 
land to such an industry? (Some such inducement is fre- 
quently necessary to induce an industry to locate near the 
subsistence homestead community.)” 

I agree with the conclusion of your Solicitor that a loan 
to a private industry for the purpose stated appears to have 
too remote a relation to “ aiding in the purchase of subsist- 
ence homesteads ” and. is, therefore, unauthorized. 

With respect to providing a site for such an industry, this 
land is not subject to the ordinary rules applicable to public 
land, having been acquired with definite purpose of subse- 
quent alienation, and the public ownership being only a 
temporary incident in the establishment of a community of 
privately-owned homesteads. If the presence of an industry 
within the homestead area is essential to the successful estab- 
lishment and maintenance of the homestead project, there is 
implied authority to sell the necessary site. A lease to such 
an industry would be authorized equally and for like rea- 
sons; but with respect to this it appears proper to add that 
Congress hardly contemplated any arrangement which 
would leave the United States in the position of landlord 
during a long-continued and indefinite period. 
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“9. May the Corporation set aside a small number of 
homestead tracts to be leased to teachers, social workers, and 
professional technicians? (It is frequently desirable to 
include in the community individuals who can render spe- 
cial services, but who do not wish to become permanent 
homesteaders. Such special services are those which teach- 
ers, social workers, agricultural experts, and others, may 
provide.’ It would be desirable to secure their residence 
within the community by leasing homes to them from year 
to year.)” , 

This question is controlled by the same principles set 
forth above in connection with Question No. 5 and is like- 
Wise answered affirmatively. 

“10. After a community plan has been laid out for the 
establishment of a subsistence homestead community, may 
the Corporation convey to the local counties, or dedicate 
to the public, the following: roads, streets, walks, parks, and 
parkways, which have been constructed with moneys made 
available in Section 208? (After such dedication, the ex- 
pense of maintenance is assumed by the local authorities.) ” 

This question is answered affirmatively. I do not regard 
such dedication as necessarily representing a gratuity. It 
more nearly approximates the transfer of a liability, prop- 
erly assumable by the local authorities. Roads and streets, 
at least, are indispensable and it is hardly to be supposed 
that they are to be owned and maintained indefinitely by 
the United States in a community of private citizens who, 
as pointed out in the opinion of July 18, 1934 [38 Op. 3], 
will have the political status of residents of the states and of 
the subdivisions thereof in which they live, with the right 
to have their needs for roads, schools, etc., considered by 
the local authorities in like manner as other citizens, 

“11. Should moneys paid to the Corporation by home- 
steaders as interest on amortization or on advances made 
by the Corporation, be deposited to the credit of the re- 
volving fund created in Section 208, or should such pay- 
ments be covered into the Treasury as ‘miscellaneous re- 
ceipts 7? ” 

The Comptroller of the Treasury, in an opinion of Octo- 
ber 21, 1919, 26 Comp. Dec. 295, stated the following rule: 
“ The authority to maintain a revolving fund is authority 
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to maintain it at its principal * * *. There is no pur. 
pose disclosed in the authority for a revolving fund that it 
shall increase its principal. Profits may be so involved in 
some revolving funds as to be impracticable of such accurate 
determination as to separate them immediately from the 
principal, but where the increment is definite and periodic. 
as a payment of interest, there authority should appear to 
augment the principal thereby. * * * Such moneys be- 
long to other accounts, and there being none provided aside 
from miscellaneous receipts, the interest * * * must be 
deposited in miscellaneous receipts.” 

This rule has also been applied in later cases (1 Comp. 
Gen. 656; 12 id. 553), and I approve it as applicable here, 
both because it appears to be supported by sound reason 
and because it is rather to be presumed that Congress in- 
tended a “revolving fund” as theretofore understood. 

12, Where part of the land which has been acquired can- 
not immediately be used by the Corporation for building 
or other operations, may such land be temporarily leased 
by the Corporation? Should the rentals from such leases 
be deposited to the credit of the revolving fund or covered 
into the Treasury as ‘ miscellaneous receipts ’? ” 

There have been numerous instances during many years 
in which private persons have been permitted to occupy 
government land, not immediately required for public 
purposes, by administrative action. (16 Op. 205, 210; 19 
id, 628; 22 id. 240, 544.) The Act of May 25, 1926, c. 380, 44 
Stat. 630, 634, specifically provided for the temporary rent- 
ing of improved parcels purchased for ultimate use as 
public building sites. Section 203 of the National Industrial 
Recovery Act authorizes the leasing of property acquired in 
connection with public works projects. Section 208, relat- 
ing to subsistence homesteads, contains no such express au- 
thority, but, as pointed out in the opinion of March 19, 1934, 
its provisions are broad and general, with strong indication 
of a purpose to leave the President unrestricted by presump- 
tions which might ordinarily arise from detailed provisions 
inserted in the Act and limited by its arrangement to other 
projects. For these reasons I conclude that land purchased 
for subsistence homesteads sites but not immediately re- 
_ quired may be temporarily leased. 
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The rentals received under such leases would represent 
definite and periodic increments, under the rule hereinbefore 
stated, and should be deposited in the Treasury as “ mis- 
cellaneous receipts.” 

Respectfully, 
| HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 


CAUSE OF DEATH OF CERTAIN NONCOMMISSIONED OFFICER 
OF THE ARMY 


A soldier suffering from syphilis was admitted to a post hospital and 
given intravenous injections of neo-arsphenamine and bismuth sali- 
cylate at various intervals. The soldier died, and a Military Board 
of Inquiry found that his death was due to reaction from the neo- 
arsphenamine injected during treatment, and that the treatment was 
given in a proper manner with the usual safeguards and by proper 
authority. There was no finding as to how the disease was acquired. 

Held, the soldier’s death was not proximately caused by his own mis- 
conduct and did not “ result” from such misconduct within the con- 
templation of the act of December 17, 1919, ch. 6, 41 Stat. 367. 


DEPARTMENT OF JUSTICE, 
September 10, 1934. 


sir: I have the honor to comply with your request of July 
16 for my opinion upon the question hereinafter indicated. 

A non-commissioned officer of the army was admitted to 
the post hospital at Fort Bragg, N. C., on December 17, 1938, 
and found to be suffering from syphilis. He was given in- 
travenous injections of neo-arsphenamine and bismuth sali- 
cylate, and remained in the hospital until January 8, 19384, 
when he returned to duty. The treatment was then con- 
tinued at weekly intervals, the last treatment being given on 
January 12, 1934. Three days later he was readmitted to 
the hospital and remained there until his death on February 
15, 1934. 

A Military Board of Inquiry found that the soldier’s 
death was “ due to reaction from neo-arsphenamine, the di- 
rect result of intravenous treatment undertaken for the pur- 
pose of rendering him more fit to perform his military du- 
ties,” and that “the treatment was given in a proper manner 
with the usual safeguards and by proper authority.” It 
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also indicated a conclusion, apparently of law rather than 
of fact, that the man’s death was “ not the result of his own 
misconduct.” ‘There was no finding as to the manner of 
acquisition of the disease. 

The Judge Advocate General, assuming ahaiaiiasd origin 
of the disease, has concluded that the soldier’s death was the 
“result of hie own misconduct,” within the meaning of the 
words as used in the Act of December 17, 1919, c. 6, 41 
Stat. 367 (U.S. C., Title 10, Sec. 903), and upon this precise 
question you have asked my opinion. 

The Act of December 17, 1919, provides— 


“that hereafter, immediately upon official notification of the 
death from wounds or disease, not the result of his own 
misconduct, of any officer or enlisted man on the active list 
of the Regular Army or on the retired list when on active 
duty, the Quartermaster General of the Army shall cause to 
be paid to the widow, and if there be no widow to the child 
or children, and if there be no widow or child to any other 
dependent relative of such officer or enlisted man previously 
designated by him, an amount equal to six months’ pay at 
the rate received by such officer or enlisted man at the date 
of his deathh * * *” (41 Stat. 367). 


Upon inquiry at your Department, I am informed that it 
has long been the practice to presume misconduct origin of 
syphilis unless an affirmative contrary showing is made and 
that this practice 1s supported by the following provisions 
contained in Army Regulation No. 40-1030: 

“Unless the patient can show by satisfactory evidence 
that the primary venereal infection was innocently acquired. 
all cases of paresis, tabes dorsalis, and other conditions 
which are unmistakably the result of venereal infections 
will be recorded as not in line of duty. The inability of the 
responsible medical officer to prove misconduct in the case, 
or to obtain information in regard to the primary or second- 
ary symptoms of syphilis, 1s not sufficient to warrant the 
opinion that the early or late symptoms resulting therefrom 
originated in the line of duty. * * * 

_ “The word ‘misconduct’ as used in the act of Congress 
approved May 17, 1926, relates to forfeiture of pay on ac- 
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count of time lost from venereal diseases and does not govern 
the line of duty. While all cases of disease due to miscon- 
duct are necessarily not in line of duty, many which are not 
due to misconduct, or which do not fall within the purview 
of the act of May 17, 1926, for which there is consequently 
no stoppage of pay are, however, not in the line of duty for 
other reasons.” | 

I find no occasion to consider the propriety of the indicated 
presumption since my conclusion is not affected thereby. 

The Judge Advocate General has considered the case to 
be controlled by an opinion of Judge Advocate General 
Crowder of December 27, 1913, wherein it was concluded, 
under similar circumstances, that the disease was the proxi- 
mate cause of death and that death therefore resulted from 
misconduct. However, in another similar case Acting Judge 
Advocate General Kroger reached a contrary conclusion 
(opinion June 17, 1919), stating that “ whether or not the 
disease treated was due to his misconduct is not material, 
for such misconduct was not the proximate cause of his 
death; the proximate cause of his death was acute arsenical 
poisoning.” In this, although he made no reference thereto, 
he adopted a view previously accepted in the Navy 
Department. 

There is some discussion in the various opinions as to 
whether a soldier is performing a duty in submitting to the 
treatment. Judge Advocate General Crowder stated that 
he was unable to discern any element of duty. The Acting 
Judge Advocate General of the Navy stated unqualifiedly 
in an opinion of April 29, 1918, that a member of the naval 
personnel, in taking the treatment, “was in a duty status 
and was doing that which was required of him by the law 
and regulations.” Whether or not the taking of the treat- 
ment may be considered a “duty” within some particular 
sense, it is apparent that submission thereto is required and 
cannot be avoided except, perhaps, through such wilfulness 
as would be cause for punishment by court martial. The 
following provisions of Army Regulation No. 40-235 are 
pertinent: | 

“Any individual who, having failed to take prophylactic 
treatment after illicit sexual intercourse, develops venereal 
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disease as a result of such intercourse will be brought to 
trial by courtmartial for neglect of duty. * * * 

“Every case of venereal disease will be promptly sub- 
jected to treatment, but not necessarily excused from duty 
unless, in the opinion of the surgeon, it is considered de- 
sirable. * * *” 

Assuming: that the man had been guilty of punishable 
misconduct, he was subject to such disciplinary measures as 
might lawfully be taken. He was also subject to the 107th 
Article of War (Act June 4, 1920, c. 227, 41 Stat. 759, 809; 
U. S. C., Title 10, Sec. 1579), requiring an enlisted man to 
serve beyond his ordinary enlistment period in order to 
make up time lost “through disease or injury the result of 
his own misconduct.” He continued, however, to be a mem- 
ber of the military establishment, subject to its require- 
ments and to the orders of his superior officers. 

If committed to the guard house, or to the hospital, and 
there killed through a mishap his death would not “ result ” 
from the misconduct which had brought about his presence 
there at the particular time. (386 Op. 478, 479.) As pointed 
out in the cited opinion, the word “ result ” indicates a neces- 
sary relation of cause and effect. The same principle was 
applied in the administration of the statute providing for 
vocational training of disabled war veterans and providing 
compensation for death or injury “resulting” from such 
training. (35 Op. 76; 36 id. 61.) 

Attorney General Cushing (7 Op. 149, 164) made the fol- 
lowing pertinent observations concerning injuries received 
and diseases contracted by members of the military estab- 
lishment while under restraint on charges of misconduct: 

“In regard to arrest, again: suppose that on march, in 
camp or garrison, or on a voyage, an officer is put in arrest 
on charges. In the first place, those charges may not be 
substantiated, and then it would be manifestly unjust that 
the mere fact of his being charged should operate to deprive 
himself or his family of pension. Or, while he is in arrest, 
he dies of camp fever or ship fever, and then it is unjust to 
presume a criminality not proved in the course of law. Or, 
whether guilty or not, if he die of wounds, casualty, or dis- 
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ease contracted while in arrest, still the death is not the 
consequence of the arrest, but of the public service. If not 
dying in arrest, and on trial being convicted and sentenced, 
that sentence be of death or dismissal for some grave mili- 
tary crime, that of course terminates the question of pen- 
sion; but if his offence be a light one, with a sentence of 
reprimand, for instance, and he shall have happened to con- 
tract disability or mortal disease while in arrest, as by the 
hazards of a long march or voyage, it seems not just to add 
to his legal sentence the serious indirect aggravation of 
incapacity of pension. All these difficulties are avoided or 
conciliated by directing inquiry to the question—Was the 
cause of disability or death, or was it not, an act of his 
official military duty? ” 

Attorney General Palmer approved these observations and 
applied the same principle, when interpreting a later statute 
in 32 Op. 12, 24. 

We may say, from the foregoing, that if a man is con- 
fined in the guard house and there contracts a disease which 
he would not otherwise have acquired the disease is, never- 
theless, not to be attributed to the misconduct which induced 
his confinement; and I perceive no reason for a distinction, 
in this respect, whether the illness 1s contracted through an 
infection, contaminated food, improper medicine, or medi- 
cine which the particular patient could not tolerate, as in 
this instance. A fortiori the principle would apply to con- 
finement in a hospital, where the man has been admitted for 
treatment, not for punishment. 

Your Department appears to recognize that if some fault 
in the treatment of the patient were established the conse- 
quent death would be attributable to the fault, rather than 
to the illness for which the patient was being treated. Here 
the apparent situation is that the patient was given 
treatment which in most cases would be effective but which in 
his case was highly injurious. 

“The arsenobenzene preparations [known in America as 
arsphenamines] are not tolerated equally well by all pa- 
tients. In a minute percentage of cases they may cause 
death by damaging the small vessels of the brain or the 
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kidneys. Other toxic effects are jaundice, and an inflamma- 
tion of the skin (either of which may be fatal) and a variety 
of minor troubles. Serious effects from arsenobenzene in- 
jections are, however, far too rare to counteract their very 
great advantages.” (Encyclopaedia Britannica, 14th ed., 
Article on “Salvarsan.”) 

Again, if the death had been caused by ptomaine poison- 
ing it would hardly be necessary to establish negligence on 
the part of the cook in order to warrant a conclusion that 
the death “ resulted ” from the poisoning rather than from 
the “ misconduct ” which originally set in motion the chain 
of events; and this, I think, would be no less true if the in- 
fected food were specially prepared for the particular pa- 
tient and peculiarly required because of his ailment. I per- 
ceive no reason whatever for taking a different view when 
medicine, or medical treatment, produces death, as the Board 
in this case affirmatively found. 

I recognize the possibility that in a negligence case one 
whose act or omission had proximately caused a disease 
might have to answer for an aggravation flowing from its 
treatment, but the interpretation of the Act of Congress 
here involved is not controlled entirely by the principles 
applicable when determining the measure of damages al- 
lowable in such cases. The same principles would be ap- 
plicable in cases of false arrest and imprisonment, but this 
consideration did not lead my predecessors to any harsh and 
narrow view when determining whether disabilities con- 
tracted during imprisonment in the army “ resulted ” from 
the misconduct which had induced the imprisonment, as in- 
dicated by the opinions hereinbefore mentioned. 

Considering the foregoing, I have the honor to advise 
you that, in my opinion, the soldier’s death, in the case sub- 
mitted by you, was not proximately caused by his own mis- 
conduct and did not “ result ” from such misconduct, within 
the contemplation of the Act of December 17, 1919. All 
original documents inclosed with your letter are returned 
herewith. 

Respectfully, 
HOMER CUMMINGS. 

Incl. 482051. 


To the SECRETARY OF War. 


The President 71 


PAYMENT OF LOSSES OF UNITED STATES EMPLOYEES IN 


UNION OF SOVIET SOCIALIST REPUBLICS DUE TO APPRHE- 
CIATION OF CURRENCY OF THAT COUNTRY IN RELATION 
TO THE AMERICAN DOLLAR 


Although purchases made by employees of the United States in the 
Union of Soviet Socialist Republics are paid for with American 
dollars, nevertheless, by reason of the fact that prices are quoted in 
terms of, and payable at the rate of exchange for, the theoretical, 
nonexistent gold ruble, such employees sustain actual losses due to 
the appreciation of a foreign currency in its relation to the American 
dollar: and payment of such losses is authorized under the act of 
March 26, 1934 (Pub. No. 129, 73d Cong.; [48 Stat. 466]), and Execu- 
tive Order No. 6657-A of March 27, 1934, issued pursuant thereto. 

Under the provisions of the Act of March 26, 1934, supra, the question 
as to what constitutes loss thereunder is solely for the determination 
of the President, and the Comptroller General is without jurisdiction 
in the matter. (See Executive Order No. 6850 of September 18, 
1934.) 


DEPARTMENT OF JUSTICE, 
September 14, 1934. 

Smr: I am herewith transmitting through the Secretary of 
State a proposed Executive order prepared in the State De- 
partment and submitted for my consideration by the Acting 
Director of the Bureau of the Budget under date of Sep- 
tember 12, 1934, amending Section 3 of Executive Order No. 
6657-A of March 27, 1934, entitled ‘ Regulations for pay- 
ment of losses sustained by officers, enlisted men, and em- 
ployees of the United States in foreign countries due to 
appreciation of foreign currencies in their relation to the 
American dollar.” 

Assistant Secretary of State Moore in his letter of Sep- 
tember 11, 1934, to the Acting Director states that the neces- 
sity for the proposed amendment is due to several decisions 
of the Comptroller General of the United States under dates 
of July 27, August 9, and August 31, 1984 (A-56761), to 
the effect that Executive Order No. 6657—A does not author- 
ize reimbursement to officers and employees of this Govern- 
ment in the Union of Soviet Socialist Republics for losses 
sustained on account of the appreciation of local currency in 
its relation to the American dollar. 

The Act of March 26, 1934 (Public No. 129, 73d Congress), 
pursuant to which the Executive Order was issued, provides: 

“That there are ‘authorized to be appropriated annually 
such sums as may be necessary to enable the President, in 
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his discretion and under such regulations as he may prescribe 
and notwithstanding the provisions of any other Act and 
upon recommendation of the Director of the Budget, to meet 
losses sustained on and after July 15, 1933, by officers, en- 
_ listed men, and employees of the United States while in serv- 
ice in foreign countries due to the appreciation of foreign 
currencies in their relation to the American dollar, * * * 
Provided, That such action as the President may take 
shall be binding upon all executive officers of the Govern- 
ment: * * *” (48 Stat. 466). 

Paragraph numbered 5 of Executive Order No. 6657-A 
is as follows: 

“From and after the effective date of this order, each em- 
ployee shall be entitled to receive in foreign currency such 
amount as he would have received by converting into such 
foreign currency, at the basic rates specified in section 4, 
his net salary and net allowances, or his net pay and allow- 
ances, as provided in section 3.” 

It appears that the Union of Soviet Socialist Republics 
maintains for purposes of accounting a monetary unit 
(nominally based on the theoretical gold content of the 
ruble) which is used as a basis for establishing the ruble 
exchange rate of foreign moneys but which is actually non- 
existent as a currency. Prices of commodities and services 
are quoted in gold rubles, but payment is required to be 
made in foreign currencies at the rate for the gold ruble. 
Hence, purchases by officers and eniployees of the United 
States Government in the Union of Soviet Socialist Repub- 
lics are actually paid for with American dollars. Although 
there is a circulating medium in the form of a paper ruble, 
it is available officially to foreigners only at the gold ruble 
rate of exchange, and it is of limited utility for the reason 
that it is not acceptable for purchases made in the Torgsin 
stores especially established for foreigners for the purchase 
of food, clothing, and other necessities. 

With respect to such transactions, the Comptroller Gen- 
eral holds in his decision of August 31, as follows: 

“* * * In so far as this office is concerned there ap- 
pears involved only the allowance of a payment for fictitious 
losses, that is to say, a loss by exchange which was never 
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incurred for the reason that payments generally are made in 
United States dollars, which would be contrary to the pro- 
visions of the act of March .26, 1934, and the Executive or- 
ders issued by the President in pursuance thereof. Whether 
the payment in United States currency is based upon a price 
fixed in Russian gold ruble and converted at the time of 
the purchase, or payment, does not appear to be material 
under said law and Executive orders. The losses contem- 
plated thereunder are actual losses as distinguished from fic- 
titious losses which it is understood are involved in the 
Russian matter. In the final analysis, it must be considered 
that if payment is made in United States currency, the 
manner or means whereby the price to be paid in such cur- 
rency is ascertained is not material, the law and Executive 
Orders in relation to this matter contemplating compensa- 
tion for exchange losses but no provision is made when no 
conversion is necessary in the foreign country.” 

I am unable to agree with the views of the Comptroller 
General. In the first place, the statute does not require con- 
version in any respect, and the Executive order requires 
only that losses be computed on the basis of conversion. The 
statute authorizes reimbursement of losses “ due to the appre- 
ciation of foreign currencies in their relation to the Ameri- 
can dollar.” The Executive order (paragraph numbered 
5) provides that employees shall be entitled to receive in 
foreign currency such amount as he would have received by 
converting his salary, etc., into such foreign currency. 
However, when the employee pays in American currency for 
a commodity or service, the price of which is computed and 
quoted (although not payable) in terms of the gold ruble, © 
there is for all practical purposes a conversion of American 
currency into the gold ruble. Since the evident purpose of 
the Executive order and the statute pursuant to which it 
was issued, is to authorize reimbursement for losses sustained 
on account of the appreciation of foreign currencies in rela- 
tion to the American dollar, it is immaterial that the gold 
ruble is a non-circulating currency. 

In the second place there is no doubt that actual losses 
are sustained by reason of the transactions involved. Para- 
graph numbered 4 of the Executive order, which pre- 
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scribes the basic exchange rates for computation of losses, 
designates the ruble as the monetary unit of the Union of 
Soviet Socialist Republics, and fixes the basic rate of 
exchange at 51.74 cents. This figure represents the value 
of the ruble in American currency before the devaluation of 
the gold dollar. The present value of the ruble, I am 
informed by representatives of the State Department, is 
approximately 88.59 cents. Hence, there is an appreciation 
of the ruble in relation to the dollar of approximately 71 
percent, and the difference between the former and the pres- 
ent value of the ruble in terms of the dollar represents the 
loss sustained by officers and employees of this Government 
in purchasing goods and services in the Union of Soviet 
' Socialist Republics and paying for them in American 
currency. , 

It is also my opinion that the question as to what consti- 
tutes losses within the meaning of the statute is a matter 
solely for the determination of the President. The statute 
provides that “such action as the President may take shall 
be binding upon all executive officers of the Government.” 
By this provision the President is made responsible only 
to the Congress for such action as he may take in carrying 
out the purposes of the statute. Nor is the authority of 
the President under this Act in any wise affected by the 
language of the appropriation made by the Congress for 
carrying out the purposes of the Act (Sec. 5, Public No. 
268, 78d Congress; [48 Stat. 834]). Hence, the Comptroller 
General is without jurisdiction to determine whether losses 
for which the President has authorized reimbursement are 
allowable under the terms of the statute. 

However, in view of the ruling of the Comptroller Gen- 
eral in the matter, and the fact that in all probability the 
Comptroller General would in the absence of any further 
order by the President disallow any payments made for such 
losses, with consequent embarrassment to the State Depart- 
ment; I believe it desirable that the proposed order, which 
specifically authorizes the reimbursement of such losses as 
those incurred under the circumstances above set out, be 
issued. 

Your attention is invited to the fact that the order is made 
retroactive to April 1, 1934, the effective date of the order 
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which it amends. The effect of this provision is to make 
the original order read in its amended form as of April 1, 
1934. 

The proposed order has my approval as to form and 
legality. 

Respectfully, 
HOMER CUMMINGS. 
To the Presipenr. 


GUARANTY BY UNITED STATES OF BONDS OF HOME OWN- 
ERS LOAN CORPORATION AND FEDERAL FARM MORTGAGE 
CORPORATION . 


The Home Owners Loan Act of 1933, as amended, and the Federal 
Farm Mortgage Corporation Act authorize, respectively, the Home 
Owners Loan Corporation and the Federal Farm Mortgage Cor- 
poration to issue bonds in prescribed amounts and provide, “ Such 
bonds shall be fully and unconditionally guaranteed both as to 
interest and principal by the United States’, and all bonds issued 
thereunder recite that they are so guaranteed. 

Held, if either corporation should default in payment of either prin- 
cipal or interest when due, the United States would thereupon 
become obligated to make such payment, and its obligation would 
not. be conditioned upon the institution of any proceeding by the 
bondholder against the corporation. 


DEPARTMENT OF JUSTICE, 
September 14, 1934. 


Sime: I have the honor to comply with your request of this 
date for my opinion upon the question hereinafter indicated. 

The Home Owners’ Loan Act of 1933, as amended by the 
Act of April 27, 1934, authorized the Home Owners’ Loan 
Corporation to issue bonds in a prescribed amount [48 Stat. 
643]. The Federal Farm Mortgage Corporation Act, ap- 
proved January 31, 1934 [48 Stat. 344], likewise authorized 
the Federal Farm Mortgage Corporation to issue bonds in a 
prescribed amount. Each statute contained the following 
provisions: 


“ Such bonds shall be fully and unconditionally guaranteed 
both as to interest and principal by the United States, and 
such guaranty shall be expressed on the face thereof 
* * *. In the event that the Corporation shall be unable 
to pay upon demand, when due, the principal of, or interest 


76 Bonds of Home Owners Loan Corporation 


on, such bonds, the Secretary of the Treasury shall pay to 
the holder the amount thereof which is hereby authorized 
to be appropriated out of any moneys in the Treasury not 
otherwise appropriated, and thereupon to the extent of the 
amount so paid the Secretary of the Treasury shall succeed 
to all the rights of the holders of such bonds.” 


All bonds issued thereunder recite upon their face, over 
the signature of the Secretary of the Treasury, that “ This 
bond is fully and unconditionally guaranteed both ag to 
interest and principal by the United States.” 

You state that “the Treasury regards this guaranty, in 
each case, as a guaranty of payment, not merely of collec- 
tion ”, with the effect that “should either corporation fail 
to pay upon demand when due the principal of, or interest 
on, its obligations issued under the sections referred to, the 
United States would be obligated to make such payment 
immediately without requiring the respective holders first 
to proceed against the defaulting corporation;” and you 
request my opinion concerning the correctness of your 
conclusion. 

Of course, as you point out, no such failure has arisen 
and probably never will arise; and it might be said that 
there is pending before you no question upon which my 
opinion may properly be requested. However, I acquiesce 
in your view that it is in the interest of the United States, 
as the sole stockholder in each of these corporations as 
well as the guarantor of their obligations, to have the ques- 
tion decided now. 

The guaranty of principal and interest is a guaranty of 
payment. Greysonia-Nashville Lwmber Co. v. Goldman, 
247 Fed. 423, 427. Between private parties, at least, if the 
guaranty is “ unconditional ” the obligation of the guarantor 
arises immediately upon failure of the debtor to pay accord- 
ing to the terms. First National Bank v. Jones, 219 N. Y. 
$12, 315. 3 

The guaranty being stated by the statute as full and un- 
conditional, there is no occasion to consider whether a con- 
dition should be implied. The separable provision that 
the Secretary of the Treasury shall pay if the corporation is 
unable to pay upon demand is no part of the guaranty, but 
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merely a provision for carrying it out in the only reasonably 
conceivable contingency that would require such action. 

Considering the foregoing, it is my opinion that if either 
corporation should fail, upon demand by a bona fide and 
accredited holder, to pay either principal or interest when 
cue, the United States would thereupon become obligated to 
make such payment and its obligation would not be condi- 
tioned upon the institution of any proceeding by the bond- 
holder against the corporation. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


AMENDMENT OF CIVIL SERVICE RULE VII GOVERNING 
CERTIFICATION 


Section 165 R. S., providing that women may, in the discretion of the 
head of any department, be appointed to any clerkship therein upon 
the same requisites and conditions prescribed for men, has not been 
repealed by the Civil Service Act; and the President is without 
authority under that Act to amend paragraph (a) of section 1 of 
Civil Service Rule VII, governing certification, by requiring that 
certification shall be made without regard to sex unless sex is speci- 
fled in the request and the request is approved by the Civil Service 
Commission. (See Executive Order No. 6866 of October 5, 1934.) 


DEPARTMENT OF JUSTICE, 
September 17, 1934. 


Sir: I am herewith returning the proposed Executive 
order submitted by you under date of September 138, 1934, 
amending paragraph (a) of Section 1 of Civil Service Rule 
VII, governing certification. 

The proposed order eliminates the final sentence of para- 
graph (a) “ Certifications shall be made without regard to 
sex unless the nature of the duties of the position to be filled 
are such as, in the opinion of the Commission, can be per- 
formed only by men or women as the case may be”, and 
substitutes therefor the sentence “Certifications shall be 
made without regard to sex unless sex is specified in the re- 
quest, and the request is approved by the Commission.” 

The present final sentence was inserted in Rule VII by 
the President on December 23, 1932, upon the recommenda- 
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tion of a majority of the Civil Service Commissioners. At 
the time of the amendment the last sentence provided that 
“ Certifications shall be made without regard to sex unless 
sex is specified in the request.” ‘This rule was based on the 
provisions of Section 165 of the Revised Statutes, which, as 
now embodied in Section 33, Title 5 of the United States 
Code, is as follows: 

“Women may, in the discretion of the head of any de- 
partment, be appointed to any of the clerkships therein 
authorized by law, upon the same requisites and conditions, 
and with the same compensations, as are prescribed for men.” 

The Congress has by this statute vested in appointing 
officers certain discretionary authority. In an opinion of 
June 28, 1934, the Attorney General advised the President 
that since the Congress had vested in the Land Bank Com- 
missioner discretionary authority to make appointments 
without regard to the Civil Service Law and Rules, the 
President was without authority to control that discretion 
by placing the positions involved in the classified civil service 
so as to require appointments thereto to be made in accord- 
ance with the Civil Service Law and Rules. The principle 
thus stated is applicable to the instant case. Since the pres- 
ent rule transfers to the Civil Service Commission the dis- 
cretion vested in appointing officers by Section 165 of the 
Revised Statutes, it and also the proposed amendment, inso- 
far as it makes certifications subject to the approval of the 
Commission, are invalid unless Section 165 of the Revised 
Statutes has been repealed by the Civil Service Act of Janu- 
ary 16, 1883 (c. 27, 22 Stat. 403). I am of the opinion that 
it has not been so repealed. 

Section 165 provides that women may, in the discretion 
of the head of any department, be appointed to any clerk- 
ship therein upon the same requisites and conditions as are 
prescribed for men. The Civil Service Act authorizes the 
President to promulgate rules or, in other words, to pre- 
scribe the “requisites and conditions” for the admission of 
persons into the Civil Service of the United States. The 
Act makes no distinction as to sex but deals generally with 
persons and positions. This would seem to indicate that the 
Congress itself did not intend to authorize the President to 
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make any such distinction. In my judgment, the two stat- 
utes are consistent and should be read together. This view 
is supported by the administrative construction of the two 
statutes which obtained for many years prior to the amend- 
ment of Rule VII on December 23, 1932. 

In view of the foregoing, I suggest that the words of the 
proposed amendment “and the request is approved by the. 
Commission ” be deleted so that the sentence will read as 
it was prior to the amendment of December 23, 1932, “ Cer- 
tifications shall be made without regard to sex unless sex is 
specified in the request.” 

I have revised the proposed order to read accordingly, 
and, with this change, it has my approval as to form and 
legality. 


Respectfully, HOMER CUMMINGS 


To the Actinac DIREcTOR OF THE BUDGET. 


RATING REQUIRED FOR MILITARY PREFERENCE WHEN 
REDUCTIONS IN FORCE ARE MADE—COMPETING EM- 
PLOYEES 


An employee in the field service of the Department of Agriculture 
must receive a minimum efficiency rating of 80 to be entitled to a 
rating of “ good” for military-preference purposes when reductions 
in force are made. 

A junior veterinarian assigned to Chicago, I1l., station of the Bureau 
of Animal Industry is to be considered as in competition cnly with 
other employees at that station. 


DEPARTMENT OF JUSTICE, 
September 21, 1984. 


Sir: I have the honor to comply with your request of 
September 14 for my opinion upon the following questions: 

“(1) If it is administratively decided to reduce the force 
of junior veterinarians assigned to the Chicago, Illinois, sta- 
tion of the Bureau of Animal Industry, has the Department 
the right to effect the separation of a Junior veterinarian at 
that point who is entitled to military preference and whose 
record is rated as good when junior veterinarians who are 
not entitled to military preference are being retained at 
various other stations throughout the country? In other 
words, must consideration be given to all junior veterinarians 
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80. Rating Required for Military Preference 


in the field service, or may such consideration be limited to 
the Chicago station? 

“(2) There is also some question as to what constitutes 
a record which is rated as ‘ good’ for a field employee who 
is entitled to military preference. Section 1 of the Executive 
Order of June 4, 1925, states that in the departmental service 
military-preference employees will be placed at the top of 
the lists of competing employees 1n the order of their ratings 
provided they attained for the last rating period an effi- 
ciency rating of not less than 80. It would seem fair to con- 
sider field employees on the same basis as departmental 
employees, but as the two Acts above quoted make no refer- 
ence to efficiency ratings, it will be appreciated if you will 
also render an opinion as to whether a military-preference 
employee in the field service must receive a rating of 80 in 
order to have a record which is rated as good.” 

The right of military preference in such a case depends 
upon the statutes and executive orders hereinafter indicated. 

Act of August 15, 1876, c. 267, 19 Stat. 143, 169 (U.S. C., 
Title 5, Sec. 37): 

“That in making any reduction of force in any of the 
executive departments, the head of such department shall 
retain those persons who may be equally qualified who have 
been honorably discharged from the military or naval serv- 
ice of the United States, and the widows and orphans of 
deceased soldiers and sailors.” 

Act of August 23, 1912, c. 350, 37 Stat. 360, 413 (U.S. C., 
Title 5, Sec. 648): . 

“The Civil Service Commission shall, subject to the ap- 
proval of the President, establish a system of efficiency rat- 
ings for the classified service in the several executive depart- 
ments in the District of Columbia * * *. That in the 
event of reductions being made in the force in any of the 
executive departments no honorably discharged soldier or 
sailor whose record in said department is rated good shall be 
discharged or dropped, or reduced in rank or salary.” - 

Executive Order of March 3, 1923, as amended by the 
Executive Order of March 2, 1929 (Civil Service Rule XII, 
Par. 5): 

“5, In harmony with statutory provisions, when reduc- 
tions are being made in the force, in any part of the classified 
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service, no employee entitled to military preference in ap- 
pomtment shall be discharged or dropped or reduced in rank 
or salary if his record is good, or if his efficiency rating is 
equal to that of any employee in competition with him who 
is retained in the service.” 

Executive Order of June 4, 1925 (Civil Service Commis- 
sion Report, 1925, p. 115): 

“The following rules are hereby prescribed to govern 
the selection of employees for demotion or separation from 
the departmental service on account of reduction of force. 

‘Employees eligible for military preference: 1. Execu- 
tive Order of March 3, 1923, will be construed to require that 
in selecting employees to be demoted or separated on account 
of any reduction of working forces honorably discharged 
soldiers, sailors, and marines, and the widows of such, and 
the wives of injured soldiers, sailors, and marines, who 
themselves are not qualified for positions in the Government 
service, will be placed at the top of the lists of competing 
employees, in the order of their ratings, provided they at- 
tained for the last rating period an efficiency rating of not 
less than 80; and they will be retained in existing status, 
if their record in respect to deportment, attitude and at- 
tendance is satisfactory, in preference to all other persons 
with whom they are respectively in competition.” 

Previously to the issuance of the last mentioned order 
(No, 4240), Attorney General Stone had advised the Presi- 
dent (34 Op. 159, 161) : 

“The law does not contemplate that the method of de- 
termining the efficiency of honorably discharged soldiers 
and sailors shall be different from the method of determin- 
ing. the efficiency of other persons in the classified service. 
The ratings or degrees of efficiency are to be determined by 
the Bureau of Efficiency and the methods by which the 
Bureau shall reach its determination are within its sound 
discretion. That discretion cannot be controlled by the 
courts. Medkirk v. United States, 45 Ct. Cls. 395, 401; 
Keim v. United States, 33 Ct. Cls. 174; 177 U. S. 290, 295. 

“ When employees in the classified service have been rated 
as to efficiency, and their comparative degrees of efficiency 
established, such as ‘excellent,’ ‘ good,’ ‘fair,’ or ‘ poor,’ 
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or such other system of classification as may be determined 
on by the Bureau, then, when it becomes necessary to redtice 
the force in any of the executive departments, all honorably 
discharged soldiers and sailors whose records in said depart- 
ments are rated ‘ good,’ or its equivalent, shall be retained 
in the service, without reduction in rank or salary, in prefer- 
ence to other classified employees serving in the same office 
or department. That is the evident intent of the statute and 
the Executive Order issued in pursuance thereof.” 

The effect and evident purpose of the order of June 4, 
1925, was to prescribe 80 as the lowest percentage rating 
entitled to be considered as “ good.” 

Your Solicitor has concluded that this order “applies to 
the departmental service and is therefore restricted to the 
employees in Washington.” Whether or not the inference 
contained in this statement, concerning the limited applica- 
tion of the term, “ departmental service,” is correct I find no 
occasion to consider. God 

The Order of March 3, 1923, extended the military pref- 
erence provision to the entire “classified service,” which is 
defined by Civil Service Rule II as comprehending “all 
officers and employees in the executive civil service of the 
United States” save persons and positions excepted by law 
or valid regulation, and includes “the classified employees 
of the several executive departments outside of Washing- 
ton” (26 Op. 209, 214; 27 id. 184, 192). The order of 
June 4, 1925, construed the word “ good,” employed in the 
earlier order, as requiring a minimum rating of 80. It did 
not provide that the construction should prevail only in the 
service at Washington, and the particular paragraph stating 
the construction cannot be read with such limited meaning. 
Neither the President nor Congress could have intended 
that “ good ” should indicate varying degrees of efficiency, 
dependent upon geographical considerations or branch of 
the service. 

In any event, the definition of the Executive order is 
reasonable and consonant with common understanding, and, 
as I am informed, has been generally observed throughout 
the classified service. I approve it and, therefore, conclude 
that an employee in the field service of the Department of 
Agriculture must receive a minimum percentage rating of 
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80 in order to warrant a rating of “ good” for purposes of 
military preference. 

Answering your other question, I concur in the conclusion 
of your Solicitor that the employee is to be considered as 
in competition only with other employees at the Chicago 
Station, within the contemplation of the Executive order 
relating to military preference. This view, as I am also 
informed, has been generally accepted and applied, and a 
strong presumption of correctness attaches to the adminis- 
trative construction thus evidenced. Furthermore, the con- 
trary view would be highly impracticable of application, re- 
quiring the transferring of employees from one station to 
another, perhaps far distant, in order to accomplish a re- 
duction in force in a single office. In fact, an absurdity 
would be produced if the reduction in force were required 
by lack of funds and, yet, could not be accomplished without 
additional expense incident to such shifting of employees. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF AGRICULTURE. 


AUTHORITY OF SECRETARY OF AGRICULTURE TO BORROW 
MONEY FROM THE RECONSTRUCTION FINANCE CORPORA- 
TION AND ADVANCE IT TO THE MANAGER OF THE 1933 
COTTON PRODUCERS POOL 


The Secretary of Agriculture is authorized by section 4 (a) and 5 of 
the Agricultural Adjustment Act, as amended, to borrow the sum 
of $20,000,000 from the Reconstruction Finance Corporation, and by 
section 4 (e) of the Act to advance it to the Manager of the 1933 
Cotton Producers Pool for the purpose of enabling him to make an 
additional distribution or loan of two cents a pound on the cotton 
in the Pool to the Pool members 


DEPARTMENT OF JUSTICE, 
September 21, 1934. 

Sir: I have your letter of September 13, 1934, in which 
you request my opinion upon certain questions hereinafter 
indicated. 

It appears from your submission that you propose to bor- 
row approximately $20,000,000 from the Reconstruction Fi- 
nance Corporation under the authority of section 5 of the 
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Agricultural Adjustment Act (c. 25, 48 Stat. 31), as 
amended by the Emergency Appropriation Act, fiscal year 
1935, approved June 19, 1934 (Pub. No. 412, 73d Cong., 48 
Stat. 1021), and advance it to the Manager of the 1933 Cotton 
Producers Pool for the purpose of enabling him to make an 
additional distribution of 2¢ per pound on the cotton in the 
Pool to the Pool members. 

It further appears that under the authority of section 
4 (a) of the Agricultural Adjustment Act, as amended, the 
Secretary of Agriculture has already borrowed approxi- 
mately $100,000,000 to refinance the acquisition and carrying 
of the cotton in the Pool and, under the authority of sub- 
section (e), to advance $40,000,000 of that sum to the Pool 
Manager to enable him to refinance an advance of 4¢ per 
pound previously made to the Pool members. By recent 
order, the Commodity Credit Corporation has increased the 
loans on both old and new cotton to 12¢ per pound. The 
proposed action would give Pool members the benefit of this 
increase. 

It is indicated that there is some doubt as to whether the 
Secretary of Agriculture has sufficient interest in the cotton 
to secure the loan from the Reconstruction Finance Corpo- 
ration, and you therefore request my opinion upon the fol- 
lowing questions: 

“(1) Has the Secretary the necessary authority to secure 
advances from Reconstruction Finance Corporation, under 
the provisions of Section 5 of Agricultural Adjustment Act, 
as amended? 

(2) Assuming that the Secretary has such authority, can 
he, under the authority given, make the required advances 
to the Manager, to enable the Manager to make the proposed 
advance to the holders of Participation Trust Certificates?” 

Section 5 of the Agricultural Adjustment Act, as amended 
provides: 

“The Reconstruction Finance Corporation is hereby au- 
thorized and directed to advance money and to make loans 
to the Secretary of Agriculture for the purpose of providing 
funds with which to enable the Secretary of Agriculture to 
perform the duties and functions which he is directed or 
authorized to perform under the provisions of part 1 of this 
title, provided such advance of money or such loans shall not 
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be for amounts in excess of the market value of the cotton, or 
the interest of the Secretary of Agriculture in the cotton, 
against which the advance or loan is to be made at the tume 
such advance or loan may be applied for by the Secretary of 
Agriculture, plus costs, expenses, and commissions incurred 
incidental to handling, carrying, and marketing of such cot- 
ton, * * *” [48 Stat. 1059.] [Italics supplied. | 

It is to be noted that under the provisions of this section 
loans or advances which the Secretary of Agriculture is au- 
thorized to obtain from the Reconstruction Finance Cor- 
poration must not exceed the market value of the cotton, or 
the interest of the Secretary of Agriculture in the cotton, 
against which the advance or loan is to be made at the time 
of application therefor. 

It is stated in your letter that the market value of cotton 
was approximately 1334¢ per pound as of September 13, 
1934, and that the present outstanding indebtedness against 
the cotton in the Pool is 10¢ per pound. The proposed 2¢ per 
pound loan would not, therefore, make the total loan in ex- 
cess of the market wale of the cotton, and in this respect the 
loan would be authorized by the statute. 

Under the Pool Agreement the Pool Manager is the desig- 
nated agent of the Secretary of Agriculture for certain pur- 
poses and also the trustee for the Pool members of such 
right, title, or interest as they may have in the cotton. Legal 
title to the cotton is, under the agreement, transferred by 
the Secretary of Agriculture to the Pool Manager but the 
control of the cotton is retained by the Secretary of Agri- 
culture. Under section 4(a) of the Agricultural Adjust- 
ment Act, as amended, the Secretary is authorized to borrow 
money on all cotton in his control. It follows, therefore, 
that if his interest in the cotton at the time the application 
for the loan is made exceeds the proposed loan of 2¢ per 
pound the loan is authorized. 

In view of these circumstances, it is my view that the 
Pool Manager holds the legal title to the cotton merely as 
the agent of the Secretary of Agriculture and that the inter- 
est of the Secretary is measured by the difference between 
the market value of the cotton and the total amount of the 
outstanding liens thereon. Hence, if the market value of 
the cotton is 1334¢ per pound, the Secretary’s interest is 
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334¢ per pound, and the proposed loan of 2¢ per pound is 
therefore authorized. 

Your first question is answered accordingly. 

The authority for the Pool Manager to make the addi- 
tional distribution of 2¢ per pound is contained in the pro- 
posed amendment to the original Pool Agreement, which 
Pool members must execute in order to get the advance. 

Subsection (e) of section 4 of the Agricultural Adjust- 
ment Act, as amended, provides: 

“ The Secretary of Agriculture is authorized to use in his 
discretion any funds obtained by him pursuant to the pro- 
visions of subsection (a) or (b) of this section or of section 
5 for making advances to any agency which may have been 
or may be established by the Secretary of Agriculture for 
the handling, carrying, insuring, or marketing of any cot- 
ton acquired by the Secretary of Agriculture, to enable any 
such agency to perform, exercise, and discharge any of the 
duties, privileges, and. functions which such agency may be 
authorized to perform, exercise, or discharge” (48 Stat. 
1059). . 

In opinion of July 28, 1934, to the Secretary of Agricul- 
ture [38 Op. 18], the Acting Attorney General held: 

“The Cotton Pool is an agency established for the pur- 
pose of handling and carrying cotton, and since the Pool 
Manager is specifically authorized to make loans and to 
pledge the cotton, with the approval of the Secretary, it is 
my opinion that the Secretary is authorized to make the 
proposed advance to the Pool Manager and that he may 
re-pledge the cotton to secure the loan thus obtained.” 

Since the distribution of the loan of 2¢ per pound to Pool 
members is authorized by the amendment to the Pool Agree- 
ment, and since the Secretary is specifically authorized un- 
der subsection (e) to advance funds obtained under au- 
thority of section 5 to the Pool Manager to enable him to 
perform, exercise, and discharge any of the duties, privileges, 
and functions which he may be authorized to perform, exer- 
cise, and discharge, your second question is answered in the 
affirmative. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF AGRICULTURE. | 
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QUESTIONS ARISING UNDER THB BANKHEAD COTTON 
| CONTROL ACT 


There is no authority for the suspension or elimination of the tax 
levied upon cotton under the Bankhead Cotton Control Act other 
than that contained in section 2 of that Act. 

A finding and proclamation by the President that the economic emer- 
gency in cotton production and marketing has ceased to exist would 
terminate the taxing provisions of the Cotton Control Act with 
respect to all cotton harvested after the effective date of the procla- 
mation. 

Such proclamation made under, and for the purposes of, the Cotton 
Control Act would have no effect upon operations concerning cotton 
under the Agricultural Adjustment Act. | 


DEPARTMENT OF JUSTICE, 
September 22, 1934. 

Sm: I have the honor to comply with your request of Sep- 
tember 18 for my opinion upon the following questions aris- 
ing under the Bankhead Cotton Control Act, approved April 
21, 1984 [48 Stat. 598]. 

“Is there any legal authority other than that contained 
in Section 2 of the Cotton Control Act, to suspend or elim- 
inate the tax levied on cotton by that Act? 

“Tf the President finds that the economic emergency in 
cotton production and marketing has ceased to exist, can 
that finding be limited to this year’s cotton crop and the 
tax levied thereon, or would such proclamation by the Presi- 
dent terminate the operation of the Act? 

“* Tf the President proclaims that the economic emergency 
in cotton production and marketing has ceased to exist, 
what effect, if any, would that action have on further opera- 
tions concerning cotton under the Agricultural Adjustment 
Act including rentals, benefit payments and processing 
taxes? ” | | 

Section 2 of the Act reads as follows: : | 

“Src. 2. The provisions of this Act shall be effective 
only with respect to the crop years 1934-1935, but if the 
President finds that the economic emergency in cotton pro- 
duction and marketing will continue or is likely to continue 
to exist so that the application of this Act with respect to 
the crop year 1935-1936 is imperative in order to carry out 
the policy declared in section 1, he shall so proclaim, and 
this Act shall be effective with respect to the crop year 
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1985-1936. If at any time prior to the end of the crop 
year 1935-1936, the President finds that the economic emer. 
gency in cotton production and marketing has ceased to 
exist, he shall so proclaim, and no tax under this Act shall 
be levied with respect to cotton harvested after the effective 
date of such proclamation ” (48 Stat. 599). 

There is no other provision for suspending or eliminating 
the tax levied by the statute and, aside from such authority, 
there is no power in any executive officer to suspend the 
operation of a tax levied by act of Congress. 

The provision that, upon the prescribed finding and proc- 
lamation by the President, “no tax under this Act shall be 
levied with respect to cotton harvested after the effective 
date of such proclamation,” is apparently clear and, there- 
- fore, not subject to construction. Even assuming that resort 
to construction were permissible, nothing appears which 
would indicate an intention that the effect of the proclama- 
tion and consequent termination of the tax might be limited 
to this year’s crop. I therefore conclude that such a find- 
ing and proclamation by the President would terminate the 
taxing provisions of the statute with respect to all cotton 
harvested after the effective date of the proclamation. 

Answering your third question, it is my opinion that a 
finding and proclamation by the President of the termina- 
tion of “the economic emergency in cotton production and 
marketing,” expressly stated to be made under and for the 
purposes of the Act of April 21, 1984, would have no effect 
upon the Agricultural Adjustment Act, approved May 12, 
1933, which was passed to meet a general economic emer- 
gency in relation to agriculture. It provided for termina- 
tion upon proclamation by the President in the following 
language: 

“Src. 13. This title shall cease to be in effect whenever 
the President finds and proclaims that the national economic 
emergency in relation to agriculture has been ended; and 
pending such time the President shall by proclamation ter- 
minate with respect to any basic agricultural commodity 
such provisions of this title as he finds are not requisite to 
carrying out the declared policy with respect to such com- 
modity. The Secretary of Agriculture shall make such 
investigations and reports thereon to the President as may 
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be necessary to aid him in executing this section ” (48 Stat. 
39). 

The Cotton Control Act was passed more than a year later 
to meet special conditions in connection with cotton and to 
afford relief beyond and in addition to the relief provided 
by the earlier statute. It is rather to be assumed that the 
particular conditions which prompted the passage of the 
Cotton Control Act either did not exist or were not recog: 
nized by Congress as existing at the time of the passage of 
the Agricultural Adjustment Act; and it is also just as 
reasonable an assumption that those conditions may cease 
to exist earlier than the conditions which the Agricultural 
Adjustment Act was designed to remedy. 


Respectfully, 
HOMER CUMMINGS. 


To the Secrerary or AGRICULTURE. 


DELIVERY OF SILVER CERTIFICATES IN LIEU OF SILVER 
DOLLARS UNDER PROCLAMATION OF DECEMBER 21, 1933 * 


The President is empowered by section 12 of the Gold Reserve Act, 
amending paragraph (2) subsection (b), section 48 of the Agri- 
cultural Adjustment Act, to authorize and direct the Secretary of 
the Treasury to issue and deliver silver certificates in lieu of 
Silver dollars deliverable under Proclamation No. 2067 of December 
21, 1933. 

The Secretary of the Treasury may exact seigniorage for the issuance 
and delivery of such silver certificates. 


DEPARTMENT OF JUSTICE, 
April 18, 1934. 

Sm: I have the honor to refer to your letter of April 10, 
1934, in which you state that the practice of a number of 
persons depositing silver under Proclamation No. 2067 of 
December 21, 1933, 1s to accept the silver dollars and then 
return them to the Mint for silver certificates of equivalent 
value; that the delay and cost thus entailed have led to a 
number of requests that depositors be given the option to 
receive silver certificates. It appears that you intend to 
request the President for an authorization directing you to 
cause silver certificates to be issued in lieu of silver dollars 


1The publication of this opinion was temporarily withheld. 
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deliverable under Proclamation No. 2067, and you request 
my opinion as to whether the delivery of such silver certifi- 
cates in lieu of silver dollars is subject to any legal — 
tions. 

Proclamation No. 2067 is, in part, as follows: 

“JT, FRANKLIN D. Roosrvett, President of the United 
States of America, do proclaim and direct that each United 
States coinage mint shall receive for coinage into standard 
silver dollars any silver which such mint, subject to regula- 
tions prescribed hereunder by the Secretary of the Treasury, 
is satisfied has been mined, subsequently to the date of this 
proclamation, from natural deposits in the United States 
or any place subject to the jurisdiction thereof. The Direc- 
tor of the Mint, with the voluntary consent of the owner, 
shall deduct and retain of such silver so received 50 percent 
as selgniorage and for services performed by the Govern- 
ment of the United States relative to the coinage and deliv- 
ery of silver dollars. The balance of such silver so received, 
that is, 50 percent thereof, shall be coined into standard 
silver dollars and the same, or an equal number of other 
standard silver dollars, shall be delivered to the owner or 
depositor of such silver. The 50 percent of such silver so 
deducted shall be retained as bullion by the Treasury and 
shall not be disposed of prior to the thirty-first day of De- 
cember 1937, except for coining into United States coins.’ S 
(48 Stat. pt. 2, p. 1724.) 

Following the 3 issuance of this proclamation, Congress in 
Section 12 of the Gold Reserve Act of 1934 [48 Stat. 342], 
amended: Paragraph (2) of Subsection (b) of Section 43 
of the Agricultural Adjustment Act,of May 12, 1983: (ch. 25, 
48 Stat. 31, 52). That part of the amendment material here 
reads: 

_ “The President, in addition to the dnciontey to provide 
for the unlimited coinage of silver at the ratio so fixed, 
under such terms and conditions as he may: prescribe, is 
further authorized to cause to be issued and delivered to the 
tenderer of silver for coinage, silver certificates in lieu of 
the standard silver dollars to which the tenderer would be 
entitled and in an amount in dollars equal to the number of 
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coined standard silver dollars that the tenderer of such 
silver for coinage would receive in standard silver dollars.” 

It 1s to be noted that the language of the amendment does 
not require the President to issue the certificates himself but 
authorizes him to cause them to be issued, and this neces- 
sarily implies authority to direct their issuance by another. 
Hence, it is my opinion that the President is fully em- 
powered to authorize and direct you as Secretary of the 
Treasury to issue and deliver silver certificates in lieu of 
silver dollars deliverable under Proclamation No. 2067 of 
December 21, 1938. 

I am informally advised by officials of the Treasury De- © 
partment that you desire to exact selgniorage for the issu- 
ance of silver certificates, and that your request for my 
opinion was intended to include the question as to your right 
to do so. Since Proclamation No. 2067 authorizes the de- 
duction of seigniorage for the coinage of silver dollars, and 
since silver certificates may be issued in lieu of the silver 
dollars deliverable under the proclamation, it necessarily 
follows that seigniorage may be exacted for the issuance and 
delivery of such certificates. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


JOINT BID OF PARENT AND SUBSIDIARY COMPANIES FOR 
THE CONSTRUCTION OF NAVAL VESSELS : 


The United Shipbuilding and Dry Dock Corporation is a wholly- 
owned subsidiary of United Dry Docks, Inc., and the officers and 
directors of the two firms are the same persons: The former 

- gubmits a bid, in response. to Navy Department advcrtisements; 
for the construction of two naval vessels, and it is accepted. Ac- 
companying the bid is a copy of an agreement between the two 
companies providing that if the subsidiary is awgrded the con- 
tract on its bid, the parent company will furnish the shipyards, 
equipment, and labor and the subsidiary the material for perform- 
ance of the contract. The agreement also shows. that the two 
companies intend to share the profits of the contract and be 
responsible for its performance, 
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Heid, the bid submitted may be considered as the joint bid of the 
companies, and, upon proper amendment of the award, they may 
be made jointly and severally parties to the formal contract. 


DEPARTMENT OF JUSTICE, 
October 2, 1934. 


Sir: I have the honor to acknowledge the letters of Sep- 
tember 24 and 26, 1934, with their enclosures, addressed to 
me by Acting Secretary Roosevelt, in the first of which my 
Opinion is requested upon the question hereinafter stated. 

The salient facts, as disclosed by the papers submitted, 
are as follows: | 

The United Shipbuilding and Dry Dock Corporation is a 
wholly owned subsidiary of United Dry Docks, Incorpo- 
rated. In accordance with the terms of a contract entered 
into between the two companies, the United Shipbuilding 
and Dry Dock Corporation, in response to Navy Department 
advertisements, submitted a bid whereby it offered to con- 
struct two torpedo boat destroyers for @ specific amount. 
With the bid there was submitted a copy of the contract 
entered into between the two companies wherein it was 
agreed that in the event the contract for the construction 
of the vessels should be awarded to the subsidiary company, 
the parent company would furnish the shipyards, equipment 
and labor (including technical personnel) and the subsidiary 
would furnish the material necessary to carry out the said 
contract. With the bid there was also submitted a letter 
signed by the President of the United Shipbuilding and 
Dry Dock Corporation wherein the relationship of the two 
companies was clearly shown, and wherein it was also shown 
that although United Dry Docks, Incorporated, had filed a 
petition in bankruptcy for reorganization under Section 
77 (b) of the Bankruptcy Act (47 Stat. 475), it was never- 
theless in a position, by reason of the orders of the Court, 
to carry out the work necessary to construct the vessels. 
The Secretary of the Navy found the subsidiary to be the 
lowest satisfactory bidder and awarded the contract to it. 

Acting Secretary Roosevelt states that it is desired, in 
entering into a formal contract, to carry out the intention 
of the Navy Department in awarding the contract and the 
intention of the United Shipbuilding and Dry Dock Cor- 
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poration in bidding that the plant, technical personnel and 
financial resources of United Dry Docks, Incorporated, 
should be available for the work. In order to carry out the 
intention of the parties, as above indicated, the Navy De- 
partment proposes that the two companies be made princi- 
pals, jointly and severally, to the formal contract for the 
construction of the vessels. 

My opinion is requested as to whether there is any legal 
objection to the proposed procedure. 

A consideration of all the facts in this case leads to the 
conclusion that the bid upon which the award was made, 
although formally submitted by the United Shipbuilding 
and Dry Dock Corporation alone, was in legal and practical 
effect the joint bid of both companies. The United Ship- 
building and Dry Dock Corporation is wholly owned by the 
United Dry Docks, Incorporated, and the officers and di- 
rectors of the two companies consist of the same persons. 
The contract entered into between the two companies mani- 
fests a clear intention on their part to participate in the 
work and the profits of the contract and to be responsible 
for its full performance. Under these circumstances, had 
the two companies submitted separate bids you would have 
been clearly justified in considering them double bids and 
rejecting them for that reason. Since the bid was formally 
submitted by one company only, you may, by a parity of rea- 
soning, properly consider the bid submitted by the United 
Shipbuilding and Dry Dock Corporation as the joint bid of 
the two companies, and amend the award accordingly, and 
if such action is taken, there will, in my opinion, be no legal 
objection to making both companies jointly and severally 
parties to the formal contract. The bid involved is the 
lowest bid submitted, and it appears that you are satisfied 
as to the responsibility of the two companies. The proce- 
dure suggested offers greater security to the Navy Depart- 
ment and clearly appears to be in the best interest of the 
United States. 

The question submitted is answered accordingly. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE NAVY. 
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COMPROMISE OF CLAIMS UNDER SECTIONS 3469 AND 3229 
OF THE REVISED STATUTES’ 


The Secretary of the Treasury (upon the recommendation of the 

- Solicitor of the Treasury and any District Attorney or special 
‘attorney or agent in charge of the claim) is without authority 
under section 3469 of the Revised Statutes to compromise.a final 
judgment if there is no doubt that the judgment can be collected 
in full. 

The Commissioner of Internal Revenue (with the advice and consent 
of the Secretary of the Treasury and the Attorney General, the 
latter in cases in which suit has been commenced), is without 
authority under section 32-9 of the Revised Statutes to compro- 
mise a caSe if there is no doubt either as to the legality of the 
claim or as to the collectibility thereof. 

The rule is the same as to the compromise of interest and penalties. 


DEPARTMENT OF JUSTICE, 
October 24, 1933. 


Sir: I have the honor to acknowledge the receipt of your 
letter of July 31, 1933, requesting my opinion with respect 
to the authority to compromise conferred by Sections 3469 
and 3229 of the Revised Statutes. The specific questions 
presented are as follows: 

“1. Has the Secretary of the Treasury (upon the recom- 
mendation of the Solicitor of the Treasury and any district 
attorney or special attorney or agent having charge of the 
claim) authority under Section 3469 of the Revised Statutes 
to compromise a final judgment if there be no doubt as to 
the entire collectibility of the judgment? 

“2. Has the Commissioner of Internal Revenue (with 
the advice and consent of the Secretary of the Treasury and 
the Attorney General, the latter in cases in which suit has 
been commenced)? authority under Section 3229 of the 
Revised Statutes to compromise a case if there be no doubt 
as to either the legality of the claim of the Government or 
the collectibility thereof? ” 

You further request that the authority to compromise 
interest, and penalties be separately considered. 


1The publication of this opinion was temporarily withheld. 

2 Attention is invited to Section 5 of Executive Order No. 6166 (June 10, 
1933), which transfers to the Attorney General exclusive power to compromise 
cases where suit has been commenced. 
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The statutes to which you refer provide: 

“Src. 3469. Upon a report by a district attorney, or any 
special attorney or .agent having charge of any claim in 
favor of the United States, showing in ‘detail the condition - 
of such claim, and the terms upon which the same may be 
compromised, and recommending that it be compromised 
upon the terms so offered, and upon the recommendation of 
the Solicitor of the Treasury, the Secretary of the Treasury 
is authorized to compromise such claim accordingly. But 
the provisions of this section shall not apply to any claim 
arising under the postal laws. [Italics supplied. ] 

“ Sec. 8229. The Commissioner of Internal Revenue, with 
the advice and consent of the Secretary of the Treasury, may 
compromise any civil or criminal case arising under the in- 
ternal-revenue laws instead of commencing suit thereon; and, 
with the advice and consent of the said Secretary and the 
recommendation of the Attorney-General, he may compro- 
mase any such case after a suit thereon has been commenced. 
Whenever a compromise is made in any case there shall be 
placed on file in the office of the Commissioner the opinion 
of the Solicitor of Internal Revenue, or of the officer acting 
as such, with his reasons therefor, with a statement of the 
amount of tax assessed, the amount of additional tax or 
penalty imposed by law in consequence of the neglect or 
delinquency of the person against whom the tax is assessed, 
and the amount actually paid in accordance with the terms 
of the compromise.” [Italics supplied. | 

It will be observed that Section 3469 is a general statute, 
while Section 3229 is special. Being special, Section 3229 
is exclusive to the extent that it applies. Both sections con- 
fer upon the specified administrative officers, acting jointly, 
unlimited power to “compromise” the specified cases and 
claims. Thus the precise question presented with respect 
to each statute is what is meant by the term “ compromise ”. 

Webster’s New International Dictionary defines the word 
“ compromise ” as meaning— 

“A settlement by arbitration or by consent reached by 
mutual concessions; a reciprocal abatement of extreme de- 
mands or rights, resulting in an agreement; * * *,.” 
[Italics supplied. ] 3 
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It is well settled that “ mutual concessions” are essential 
to a valid compromise agreement. Fire Insurance Associa- 
tion v. Wickham, 141 U. S. 564, 577; Owensboro Ditcher 
' & Grader Co. v. Markham, 82 F. (2d): 564, 565 (C. C. A. 
6th) ; Roark v. Fordson Coal Co., 10 F. (2d) 70, 71 (C. C. A. 
6th); Big Diamond Mills Co, v. United States, 51 F. (2d) 
721, 724 (C. C. A. 8th); Skinner v. Cromwell, 40 F. (2d) 
241, 245 (C. C. A. 10th); United States v. Golden, 34 F. 
(2d) 367, 374 (C. C. A. 10th). 

This was recognized by Solicitor General Richards (ap- 
proved by Attorney General Griggs), in 23 Op. 18, where 
he said (p. 20): 

“A compromise is an adjustment or settlement by mutual 

concessions. The claim must in some way be doubtful. 
There must be room for the ‘play of give and take’.” 
[Italics supplied. ] 
_ Such has been the position taken by all of the Attorneys 
General passing upon the question (12 Op. 543; 16 Op. 
259; 617; 21 Op. 50; 264; 23 Op. 18; 631; 36 Op. 40) except 
two (17 Op. 218; 29 Op. 217). With thine two I am unable 
to agree. 

There is much to be said for the proposition that a liberal 
rule should exist, but my opinion is that if such a course 
is to be taken it should be at the instance of Congress. I 
conclude that where lability has been established by a 
valid judgment or is certain, and there is no doubt: as to 
the abuaty of the Government to collect, there is no room 
for “ mutual SOneeaone *, and therefore no basis for a 
“ compromise ” 

A similar answer must be made to your inquiry with re- 
spect to the power to compromise interest and penalties. 

The several statutes provide that the interest shall be 
collected as a part of the tax.1 Big Diamond Mills Co. v. 

1Sec. 274 (j), Revenue Act of 1926 (c. 27, 44 Stat. 9) and Sec. 292, Reve- 
nue acts of 1928 (c. 852, 45 Stat. 791) and 1932 (c. 209, 47 Stat. 169) 
provide for 6 per cent. interest upon deficienc‘es to be “‘ collected as a part of 
ares O74 (k) and 276 (a) and (b). Revenue Act of 1926, and Secs. 296 and 
294 (a) and (b), Revenue Acts of 1928 and 1932, provide that if a deficiency 
is not paid in accordance with the terms of an extension of time, or if the tax 
is not paid when due, or if a deficiency is not paid in full within 10 days from 


the date of demand from the Collector, there shall be collected ‘‘as a part of 
the tax’’ interest at the rate of 1 per centum a month. 
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United States, 51 F. (2d) 721, 725 (C. C. A. 8th). See 
United States v. Childs, 266 U. S. 304. The two may not 
be divorced and the interest compromised separately. Bzg 
Diamond Mills Co. v. United States, supra, p. 125; Colo- 
yado Milling & Elevator Co. v. Howbert, 57 F. (2d) 769, 
772 (C. C. A. 10th). It follows that the tax and the interest 
constitute one liability which goes to make up a “case” 
arising under the internal revenue laws within the meaning 
of Section 3229, Revised Statutes, supra, which, when reduced 
to judgment, constitutes one “claim” within the meaning 
of Section 3469, Revised Statutes, supra. There is nothing 
in the statute to justify a division of such a “ case ” or of such 
a “claim”, and precisely the same situation prevails as to 
the penalties? Ely & Walker Dry Goods Co. v. United 
States, 34 F. (2d) 429 (C. C. A. 8th). 

With respect to the latter it is worthy of note that by 
Section 5293, Revised Statutes, Congress conferred upon 
the Secretary of the Treasury a limited power to remit 
fines, penalties or forfeitures imposed under authority of 
any internal revenue law where the amount did not exceed 
one thousand dollars, provided “it was incurred without 
willful negligence or fraud”. However, that statute was 
repealed in 1922 (c. 356, Sec. 642, 42 Stat. 858, 989), and 
Congress has not seen fit to restore such power. Thus it 
will be seen that Congress has never extended unlimited 
power to remit or cancel penalties, and the power it did 
extend it recalled. In the face of this action I cannot 
conclude that Section 3229 confers unlimited power to re- 
mit or forgive a penalty where liability is clear and there 
is no doubt as to the ability of the Government to collect. 

Sec. 275 (a), Revenue Act of 1926, and Sec. 293, Revenue Acts of 1928 and 
1932 impose a 5 per cent. penalty upon deficiencies due to negligence or inten- 
tional] disregard of rules and regulations where no fraud is involved, and pro- 
vide that such penalty “shall be assessed, collected, and paid in the same 
Manner as if it were a deficiency ”’. 

Sec. 3176, Revised Statutes, as amended by Sec. 1103, Revenue Act of 1926, 
and Sec. 291, Revenue Acts of 1928 and 19382 impose a 25 per cent. penalty 
for willful failure to make and file a return as required by law, and provide 
that such penalty shall be added “to the tax”. 

Sec. 3176, Revised Statutes, as amended by Sec. 1108, Revenue Act of 1926, 
Sec. 275 of the 1926 Act, and Sec. 293 (b), Revenue Acts of 1928 and 1932 
provide that’ in case a false or fraudulent return or list is willfully made, or 


if any deficiency is due to fraud with intent to evade tax, the Commissioner 
shall add to the tax 50 per cent. of its amount. 
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These conclusions make it unnecessary for me to consider 
the several situations to which you specifically refer. 
Respectfully, 
| ox HOMER CUMMINGS. 
To the SECRETARY OF THE TREASURY. 


COMPROMISE OF CLAIMS UNDER SECTIONS 3469 AND 3229 
OF THE REVISED STATUTES—POWER OF THE ATTORNEY 
GENERAL IN MATTERS OF COMPROMISE 


The opinion of the Attorney General to the Secretary of the Treasury 
dated October 24, 1932, relating to the power to compromise con- 
ferred by sections 3469 and 3229 of the Revised Statutes, is not 
to be construed as precluding the compromise of cases in which 
there is uncertainty as to liability or collection; nor is that opinion 
to be understood as involving or restricting the authority and dis- 
cretion of the Attorney General in matters of compromise. 

In cases referred to the Departmnet of Justice, whatever powers of 
compromise were conferred by the above-mentioned sections are 
now vested in the Attorney General by virtue of section 5 of 
Executive Order No. 6166 of June 10, 1933. 

The Attorney General has plenary power to cOmpromise Cases: re- 
ferred to the Department of Justice. This power is in part inherent, 
appertaining to the office, and in part derived from various statutes 
and decisions. | 

DEPARTMENT OF JUSTICE, 


October 2, 1934. 


Sir: In connection with my opinion of October 24, 1933 
(38 Op. 94), dealing with the power to compromise con- 
ferred by Sections 3469 and 3229 of the Revised Statutes, 
I have given careful consideration to the class or group of 
cases outlined in your letter to me of J anuary 30, 1984. 

- The conclusion reached in the opinion is that “ where 
liability: has. been established by a valid judgment or is 
certain, and there is no doubt as to the ability of the Gov- 
ernment to collect; there is no room for ‘mutual conces- 
sions’, gnd therefore, no basis for a ‘compromise’”. The 
word “ certain ” relates, of course, to claims which are liqui- 
dated or undisputed. Where there is a bona fide dispute as 
to either a question of fact or of law, certainty cannot be 
said to exist. In such cases there is room for mutual con- 
cession. The adequacy of the concession or consideration 
sufficient to justify the acceptance of an offer of compromise 
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is to be determined by the exercise of sound discretion. The 
opinion, therefore, should not be so construed as to preclude 
compromise settlement of such cases. 

There appears to be no statutory authority to compro- 
mise solely upon the gruund that a hard case is presented, 
which excites sympathy or is merely appealing from the 
standpoint of equity, but the power to compromise clearly 
authorizes the settlement of any case about which uncer- 
tainty exists as to hability or collection. Thus interpreted 
the opinion of October 24, 1933, will, I believe, enable you to 
determine whether the cases summarized in your letter of 
January 30, 1934, fall within or without its purview. 

It should, also, be observed that the questions specifically 
considered in that opinion related only to the power to com- 
promise conferred by Section 3469 of the Revised Statutes 
upon the Secretary of the Treasury and by Section 3229 upon 
the Commissioner of Internal Revenue. In cases referred 
to the Department of Justice, whatever powers were con- 
ferred by these Sections, whether general or special, broad 
or narrow, are now vested in the Attorney General by virtue 
of Section 5 of Executive Order No. 6166, of June 10, 1933. 
' At the same time it Should be observed that in no event was 
his prior and plenary power thereby curtailed. 

This power is in part inherent, appertaining to the office, _ 
and in part derived from various statutes and decisions which 
need not be quoted at length, but I may point out that while 
their opinions have not always been harmonious, its exercise 
has long been asserted by my predecessors and upheld by 
judicial authority. Concerning it, en General Taney 
said .(2 Op. 486) : 

“An attorney conducting a suit for a — has, in the 
absence of that party, a right to discontinue it whenever, 
in his judgment, the interest of his client requires it to be 
done. If he abuses this power, he is liable to the client 
whom he injures. * * * An attorney of the United 
States, except insofar as his powers may be restrained by 
particular acts of Congress, has the same authority and con- 
trol over the suits which he is conducting. The public 
interest and the principles of justice require that he should 
have this power; for, why should the public be put to the 
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expense of preparing a suit for trial, and procuring evi- 
dence, when the attorney knows that, on principles of law. 
it cannot be supported? Why should he be required, on 
behalf of the United States, to harass a defendant with a 
prosecution, which, pending the suit, he discovers to be 
unjust and groundless? ” 

Attorney General Griggs in an opinion (22 Op. 491 
494) distinguishing between the power of the Attorney Gen. 
eral and that of the Secretary of the Treasury, as I now do. 
said: 

“ Nevertheless, it is advisable to add, under the circum. 
stances, that the primary, broad, and general control by 
the Attorney General of suits in which the United States 
is interested, conferred by the statutes and established by 
decisions of the Supreme Court, of which the Confiscation 
Cases (7 Wall., 454), may be mentioned, fully authorizes 
such disposition of pending litigation of the Government. 
including the class of cases which embraces the one before 
us, as seems to him meet and proper. He exercises superin- 
tendence and direction over the United States attorneys 
and general supervision over proceedings instituted for the 
benefit of the United States, and to lnm is necessarily in- 
trusted, in the exercise of his sound professional discretion 
and because of the nature of the subject, the determination 
of many questions of expediency and propriety affecting the 
continuance or dismissal of legal proceedings. (2 Op. 482. 
486.) He may absolutely dismiss or discontinue suits in 
which the Government is interested; a fortiori he may ter- 
minate the same upon terms, at any stage, by way of com- 
promise or settlement.” 

In 23 Op. 507, Acting Attorney General Beck made 
the same observation; and in the case of New York v. New 
Jersey, 256 U. S. 296, the Supreme Court held that in 
view of the authority of the Attorney General to con- 
trol and conduct litigation in which the United States is 
interested, it was within his authority to agree that the 
United States would retire from the case on the terms stated 
in the stipulation. Probably the leading cases on the sub- 
ject are the Confiscation Cases, 74 U. S. 454 (1868); and 
United States v. San Jacinto Tin Company, 125 U. S. 278. 
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284 (1888), but also equally emphatic on the power of the 
Attorney General are United States v. Throckmorton, 98 
U.S. 61 (1878); Zn re Neagle, 135 U. S. 1, 67 (1890); New 
York v. New Jersey, 256 U. S. 296 (1921); Kern River Com- 
pany Vv. United States, 257 U. S. 147 (1921); and Ponzz v. 
Fessenden, 258 U. 8. 254 (1921). 

In the San Jacinto case the Court said: 

“We are not insensible to the enormous power and its 
capacity for evil thus reposed in that department of the 
Government (Department of Justice), * * * But it has 
often been said that the fact that the exercise of power 
may be abused is no sufficient reason for denying its exist- 
ence” * * * [Interpolation supplied]. 

See also Swift & Co. v. United States, 276 U.S. 311. 

There are also many decisions of the lower courts dealing 
with the same subject, chief among which are United States 
v. Schwmann, Fed. Case No. 16, 235 (1866) ; Conner v. Cor- 
nell, 82 F. (2d) 581 (C. C. A. 8th) (1929); Mars v. 
McDougal, 40 F. (2d) 247 (C. C. A. 10th) (1930) ; Suther- 
land v. International Insurance Co. of New York, 43 ¥. 
(2d) 969 (C. C. A. 2d) (1980); and in People v. Finch 
Pruyn & Co., 202 N. Y. S. 582, (affirmed 238 N. Y. 584) 
it was held that the Attorney General of the State of New 
York, under the common law, could compromise a case in 
which the State of New York was interested. “And although 
it has been said that there is no common law of the United 
States, it is still quite true that when acts of Congress 
use words which are familiar in the law of England they 
are supposed to be used with reference to their meaning in _ 
that law.” San Jacinto Case, supra. See also the Attorney 
General v. The Town of Farnham in Surrey, Hardres 504 
(1679); Rea v. Wilkes, Burrows 2527, 2554, 2570 (1770) ; 
eg. v. Allen, 5 L. T. R. 6386 (1862); Zhe King v. Austen, 
9 Price 142. Further confirmation may be found in the 
well established rule that a power vested in a government 
officer carries with it necessarily authority to make that 
power effective, McGrain v. Daugherty, 273 U. S. 135, 173; 
In re Neagle, 39 Fed. 833, 851; State v. Hildebrant, 93 Ohio 
State 1; 34 Op. 320, 326; Opinion of May 22, 1934 (87 Op. 
534), to the Secretary of War. 
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His statutory authority begins with the Judiciary Act of 
September 24, 1789 (c. 20, Sec. 35, 1 Stat. 92), includes the 
Act of June 22, 1870, c. 150, 16 Stat. 162, formally creat- 
ing the Department of Justice, and is extended by the recent 
Economy Act.of March 3, 1933 (c. 212, 47 Stat. 1489), as 
amended, by the Act of March 20, 1933, c. 3, 48 Stat. 8, 
further including, of course, the powers conferred by Sec- 
tions 3469 and 3229, Revised Statutes, and transferred to 
him by Executive order. 

Speaking of certain of his statutory powers, the Court 
of Claims in Perry v. United States, 28 C. Cls. 483, 491 
(1893), said: 

‘“ These provisions are too comprehensive and too specific 
to leave any doubt that Congress intended to gather into the 
Department of Justice, under the supervision and control 
of the Attorney General, all the litigation and all the law 
business in which the United States are interested, * * *.” 
[Italics supplied. ] 

At the same time, I have no hesitation in declaring that 
it is a power, whether attaching to the office or conferred 
by statute or Executive order, to be exercised with wise 
discretion and resorted to only to promote the Government’s 
best interest or to prevent flagrant injustice, but that it is 
broad and plenary may be asserted with equal assurance, 
and it attaches, of course, immediately upon the receipt of 
a case in the Department of Justice, carrying with it both 
civil and criminal features, if both exist, and any other 
matter germane to the case which the Attorney General may 
find it necessary or proper to consider before he invokes 
the aid of the courts; nor does it end with the entry of 
judgment, but embraces execution (United States v. Morris, 
10 Wheat. 246). 

It follows, therefore, that the authority and discretion of 
the Attorney General are not to be understood as involved 
in or restricted by the opinion of October 24, 1933, to which 
this letter should be regarded as supplemental. 

Respectfully, 
HOMER CUMMINGS. 

To the SECRETARY OF THE TREASURY. 
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APPLICABILITY OF DEFINITIONS OF RELATIONSHIP AND 
DEPENDENCY CONTAINED IN THE WORLD WAR VETERANS’ 
ACT 

The definitions of relationship and dependency contained in the World 
War Veterans’ Act, 1924, as amended, are applicabJe in awarding 
compensation to or for dependents of World War veterans or in 
apportioning compensation payable to veterans under sections 27 
and 28, Title III, Public No. 141, Seventy-third Congress. 


DEPARTMENT OF JUSTICE, 
October 10, 1934. 

Sir: I have your letter of September 8, 1934, in which 
you request my opinion upon a question of interpretation 
arising under Section 28, Title III of the Independent 
Offices Appropriation Act, fiscal year 1935 [Public No. 141, 
73d Congress, 48 Stat. 524], hereinafter indicated. 

It appears from your submission that the effect of the 
Act approved March 20, 1933 (48 Stat. 8; Public No. 2, 73d 
Congress), hereinafter referred to as Public No. 2, was to 
repeal all public laws granting compensation or pension to 
veterans of the Spanish American War, including the Boxer 
Rebellion, the Philippine Insurrection, and the World War, 
and to substitute therefor a pension to be paid to certain 
classes of persons enumerated in the Act under regulations 
to be issued by the President. Existing awards of com- 
pensation and pension under the laws in effect March 20, 
1938, being paid to disabled veterans or the dependents of 
veterans who died as a result of disease or injury directly 
connected with active military or naval service were pro- 
tected except as to rates, time of entry ‘into active service, 
and special statutory allowances. No benefits were paid for 
temporary disability or for presumptive service connection 
under Public No. 2, and dependents were entitled to benefits 
on a basis of permanent ratings only in those cases where 
veterans entered hospitals and in death cases. 

By virtue of the authority contained in this Act, the 
President promulgated regulations under which the terms 
“widow ”, “child ”, “ mother”, or “father” were defined. 
The effect of these regulations was to deny benefits under 
Public No. 2 to certain classes of persons who had thereto- 
fore been considered as dependents in World War cases. 
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Under Section 27 of Public No. 141, 73d Congress, pre- 
sumptive service connected cases established on March 19, 
1938, in accordance with Section 200 of the World War 
Veterans Act, 1924, as amended, which were severed by 
Public No. 2, or denied after review under Public No. 78, 
73d Congress (Sec. 20, 48 Stat. 283), were reestablished 
(subject to the exceptions contained therein), and as to such 
cases the provisions of the first paragraph of Section 200 of 
the World War Veterans Act, 1924, as amended, were re- 
enacted. 

Under the second proviso of Section 28 (48 Stat. 524), new 
cases were provided for in the following language: 

“* * * Provided further, That, subject to the limita- 
tions above prescribed, except as to receipt of compensation 
on March 19, 1933, and notwithstanding the provisions of 
Public Law Numbered 2, Seventy-third Congress, or any 
other law, veterans whose disease, injury, or disability is 
established on or after this paragraph as amended takes 
effect as service-connected in accordance with the provisions 
of section 200 of the World War Veterans’ Act, 1924, as 
amended, shall be entitled to receive compensation in ac- 
cordance with the provisions of such Act, as amended, and 
the rating schedule in effect on March 19, 1988; * * *.” 
[Italics supplied. ] 

Section 200 of the World War Veterans Act, 1924, as 
amended, provides for the payment of compensation and 
the establishment of service connection. The rates payable 
under Section 200 are set forth in Title II of the Act (secs. 
201-202), which authorizes the payment of additional com- 
pensation for a wife, child or children, and/or dependent 
mother or father, or both, in those cases in which disability 
is rated temporary. The definitions of relationship and de- 
pendency contained in Section 3, Title I of the Act, include 
“stepchildren ”, “illegitimate children”, “step-parents ”, 
and “persons in loco parentis”” (43 Stat. 607). 

You state that you are in doubt as to whether the Con- 
gress in enacting Public No. 141, 73d Congress, intended to 
extend the benefits granted therein to those persons who 
may not be considered as dependents under the regulations 
issued under Public No. 2, in effect since March 20, 1933, 
and request my opinion upon the following question: 
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“Whether in awarding compensation to or for dependents 
of World War veterans, or in apportioning compensation 
payable to veterans, under Sections 27 and 28, Title III, 
Public No. 141, 73d Congress, the definitions of relationship 
and dependency contained in the World War Veterans Act, 
1924, as amended, are applicable, rather than those con- 
tained in the regulations under Public No. 2, 73d Congress.” 

I understand that your question relates to the new cases 
provided for in the second proviso of Section 28, above 
quoted, and those cases reinstated under Section 27 in which 
new dependents are involved, and that the precise question 
is whether or not that part of Title II of the World War 
Veterans Act, 1924, as amended (secs. 201-202), which pro- 
vides the rates of compensation payable under Section 200 
of that Act, is revived and, if so, whether the definitions of 
relationship and dependency set forth in Section 3, Title 
I, of the Act are likewise revived. 

The words “such act”, as used in the language “shall be 
entitled to receive compensation in accordance with the pro- 
visions of such act, as amended ”, refer to the World War 
Veterans Act, 1924, as amended, and the quoted language 
clearly indicates an intention to revive as much of the World 
War Veterans Act, 1924, as amended, as is necessary to 
determine the rates payable thereunder. 

It is a well known rule that the interpretative section of 
an act applies to the entire act and that definitions contained 
therein must be followed in effectuating its purposes. Since 
the definitions contained in the World War Veterans Act, 
1924, are a part of “such act”, it must be concluded that 
they are also revived. I, therefore, concur in your Solici- 
tor’s opinion that such definitions are applicable to cases 
under Public No. 141, where the disability compensation 
involves additional amounts or apportionments for de- 
pendents. 

This conclusion is in harmony with the Act of June 28, 
1934 (Public No. 484, 73d Congress, 48 Stat. 1281), which 
authorizes the payment of death compensation to the widows 
and children of World War Veterans who die or have died 
from nonservice connected disabilities wherein the term 
“child” as defined in the World War Veterans Act is ap- 
plicable in determining questions of relationship and de- 
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pendency. Furthermore it has the effect of making the 
definitions of the World War Veterans Act uniformly 
applicable to all World War Veterans cases in which such 
questions are involved. 

In view of the foregoing, it is my opinion that in award- 
ing compensation to or for dependents of World War Vet- 
erans or in apportioning compensation payable to veterans 
under Sections 27 and 28, Title III, Public No. 141, 783d 
Congress, the definitions of relationship and dependency 
contained in the World War Veterans Act, as amended, are 
applicable. 

Respectfully, 
HOMER CUMMINGS. 


To the ADMINISTRATOR OF THE VETERANS’ ADMINISTRATION. 


AUTHORITY OF THE SECRETARY OF AGRICULTURE TO 
PURCHASE AND DISTRIBUTH SURPLUS SUGAR FOR RELIEF 
PURPOSES 


The Secretary of Agriculture is authorized to purchase surplus sugar 
within the areas designated in section 15 (f) of the Agricultural 
Adjustment Act, as amended, with funds set apart for such use, 
and to distribute it for relief purposes in continental United States, 
without charging it against the quotas of such areas. 


DEPARTMENT OF JUSTICE, 
October 16, 1934. 


_ Sr: I have your letter of September 15, which reads in 
part as follows: 

“'We have under consideration the question of whether 
under Section 15 (f) of the Agricultural Adjustment Act 
as amended by Section 8 of the Sugar Act (Public—No. 
913—78rd Congress) the Secretary of Agriculture is author- 
ized to purchase surpluses of sugar in the several areas to 
which Section 15 (f) is made applicable and import the 
sugar into the United States for distribution through relief 
agencies to persons otherwise unable to purchase sugar, 
without charging it against the quotas for such areas. 

' “TJ feel it of high importance that the removal of these 
surpluses of sugar which the market will not absorb should 
not lead to the destruction of a commodity which those on 


The Secretary of Agriculture 107 


relief rolls in our country are wanting. Unless, therefore, 
I am compelled by the terms of the Act to provide for sur- 
plus removal by destruction, I am intent upon diverting part 
of these surpluses into relief channels. Your opinion on 
this problem is, therefore, requested for the guidance of this 
Department.” 

The Act of May 9, 1934 (48 Stat. 670), included sugar beets 
and sugarcane as basic agricultural commodities under the 
Agricultural Adjustment Act (48 Stat. 31) and added to the 
latter statute the following provisions: 

Sec. 8a. “(1) Having due regard to the welfare of domes- 
tic producers and to the protection of domestic consumers 
and to a just relation between the prices received by domestic 
producers and the prices paid by domestic consumers, the 
Secretary of Agriculture may, in order to effectuate the 
declared policy of this Act, from time to time, by orders or 
regulations— 

“(A) (i) Forbid processors, handlers of sugar, and others 

from importing sugar into continental United States for 
consumption, or which shall be consumed, therein, and/or 
from transporting to, recelving in, processing or marketing 
in, continental United States, and/or from processing in 
any area to which the provisions of this title with respect 
to sugar beets and sugarcane may be made applicable, for 
consumption in continental United States, sugar from the 
Virgin Islands, the Philippine Islands, the Canal Zone, 
American Samoa, the island of Guam, and from foreign coun- 
tries, including Cuba, respectively, in excess of quotas fixed 
by the Secretary of Agriculture, for any calendar 
year * * *, 
_ “(ii) Forbid processors, handlers of sugar, and others 
from transporting to, receiving in, processing or marketing 
in, continental United States, and/or from processing in 
the Territory of Hawaii or Puerto Rico for consumption 
in continental United States, sugar from the Territory of 
Hawaii or Puerto Rico, in excess of quotas fixed by the Sec- 
retary of Agriculture, for any calendar year * * *, 

“(B) Forbid processors, handlers of sugar, and others 
from marketing in, or in the current of, or in competition 
with, or so as to burden, obstruct, or _ any way affect, 
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interstate or foreign commerce, sugar manufactured from 
sugar beets and/or sugarcane, produced in the continental 
United States beet-sugar-producing area, the States of Lou- 
isiana and Florida, and any other State or States in excess 
of the following quotas * * *.” (48 Stat. 672, 673.) 

Sec. 15. (f) “ The President, in his discretion, is author- 
ized by proclamation to decree that all or part of the taxes 
collected from the processing of sugar beets or sugarcane 
in Puerto Rico, the Territory of Hawaii, the Philippine 
Islands, the Virgin Islands, American Samoa, the Canal 
Zone, and/or the island of Guam (if the provisions of 
this title are made applicable thereto), and/or upon the 
processing in continental United States of sugar pro- — 
duced in, or coming from, said areas, shali not be 
covered into the general fund of the Treasury of the 
United States but shall be held as a separate fund, in 
the name of the respective area to which related, to be used 
and expended for the benefit of agriculture and/or paid as 
rental or benefit payments in connection with the reduction 
in the acreage, or reduction in the production for market, 
or both, of sugar beets and/or sugarcane, and/or used and 
expended for expansion of markets and for removal of 
surplus agricultural products in such areas, respectively, as 
the Secretary of Agriculture, with the approval of the 
President, shail direct.” (48 Stat. 675.) 

Sec. 16 (d) “The Secretary of Agriculture is authorized 
to purchase, out of such proceeds of taxes as are available 
therefor, during the period this Act is in effect with respect 
to sugar beets and sugarcane, not in excess of three hundred 
thousand tons of sugar raw value from the surplus stocks 
of direct-consumption sugar produced in the United States 
beet-sugar area, at a price not in excess of the market price 
for direct consumption sugar on the date of purchase, and 
to dispose of such sugar by sale or otherwise, including dis- 
tribution to any organization for the relief of the unem- 
ployed, under such conditions and at such times as will tend 
to effectuate the declared policy of section 8a of this Act. 
The sugar so purchased shall not be included in the quota 
for the United States beet-sugar area. All proceeds received 
by the Secretary of Agriculture, in the exercise of the pow- 
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ers granted hereby, are appropriated to be available to the 
Secretary of Agriculture for the purposes described in 
subsections (a) and (b) of section 12 of this Act.” (48 Stat. 
678. ) 

Specific quotas are provided for “the continental United 
States beet-sugar-producing area” and for the states of 
Louisiana and Florida. With these exceptions the quotas 
are to be determined by the Secretary of Agriculture accord- 
ing to stated formulas. In determining the quotas an esti- 
mate is first made of “the consumption requirements of 
sugar for continental United States for the calendar year.” 
‘From the figure representing such requirements the quotas 
for the continental beet sugar area and for the states of 
Louisiana and Florida are first deducted and the remainder 
is apportioned among other sugar producing areas, includ- 
ing the territories, possessions and foreign countries, on the 
basis of average quantities therefrom brought into conti- 
nental United States in previous representative periods, 
observing certain stated minimums. The estimated con- 
sumption requirements and the quotas based thereon are 
adjustable from time to time in order to meet actual require- 
ments of consumers; and it is provided that the amount of 
surplus stocks of sugar produced in a given area may be 
deducted in the next succeeding year “from the quotas for 
production, importing, receiving, and/or marketing, and/or 
from the allotments thereof”, for the affected area. 

Section 12 (b) of the Agricultural Adjustment Act had 
authorized the use of the proceeds of taxes imposed under 
Title I of that statute for the ‘ removal of surplus agricul. 
tural products”, and your Solicitor states, in the opinion 
which accompanied your letter, that under “ established 
administrative interpretation ” such removal of surpluses 
was accomplished, in part at least, by purchase and distri- 
bution for relief purposes. That Congress knew of the inter- 
pretation thus placed upon its language, when a year later 
‘ it employed the same words in the above quoted amendment, 
is a reasonable presumption; that it did, in fact, recognize 
such method of removing surpluses as a proper one is estab- 
lished beyond doubt by Section 16 (d), supra. 

However, the express provision in Section 16 (d) for the 
purchase and distribution of not exceeding three hundred 
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thousand tons of beet sugar surplus may be read as implying 
a negation that other and general provisions authorize such 
purchase and distribution. Also, it provided that the sugar 
purchased and distributed under Section 16 (d) shall not 
be included within the quota for the beet sugar area, which 
carries the implication that without such express authority 
such sugar would be included within the quota. Your Solic- 
itor has concluded that, whatever may be the effect of Sec- 
tion 16 (d), its application is confined to purchases within 
continental United States; and this is undoubtedly true 
with respect to its direct application, as distinguished from 

its possible implications. 

Section 16 (d) was not included in the bill as originally 
drafted and as debated at length in both the House and 
the Senate. It was offered as an amendment by Senator 
Costigan, near the close of the debate, and was adopted 
without discussion or explanation save a statement by Sena- 
tor Harrison that the amendment “ meets with the approval 
of the Secretary of Agriculture” and that “it is to deal 
with the surplus sugar stock on hand now.” 78 Cong. Rec. 
6935. Some further light, however, is derived from the 
fact that throughout the preceding discussions in both 
branches of Congress there had been frequent objections 
that the quota of 1,450,000 tons originally proposed, and the 
quota of 1,550,000 tons finally adopted, for the continental 
beet sugar area failed to meet the exigencies by 300,000 tons 
and 200,000 tons, respectively. (78 Cong. Rec. 6026, 6038, 
6042, 6810, 6920.) Congressman Woodruff stated (78 Cong. 
Rec. 6042, 6656) : 

“Last year we produced the equivalent of over 1,750,000 
short tons of refined beet sugar reduced to raw sugar value 
as defined in this bill. Yet, we are reduced in this bill to 
1,550,000 short tons, raw value. * * * Now, what are 
we to do with the 200,000 tons of sugar already produced, 
which we may not market? ” 

There is no doubt that the amendment, sponsored by 
members from the beet sugar area, was proposed and 
accepted in consequence of the objections and problems thus 
insistently advanced, but certainly there is in this no indica- 
tion of an intention that it should limit or negative discre- 
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tionary powers conferred upon the Secretary of Agriculture 
by other sections with respect to quotas for and surpluses in 
the territories and possessions. Furthermore, to accept the 
contrary view would require the conclusion that the statute, 
which dealt primarily with sugar beets and sugar cane and 
specifically provided for segregating the taxes thereon in the 
territories and possessions for use, among other things, in 
removing agricultural surpluses therein, nevertheless by 
mere implication in another part inhibited, or at least im- 
posed broad restrictions upon, the removal of sugar sur- 
pluses, as distinguished from other agricultural surpluses, 
in such areas. 

It must, therefore, be concluded that the Secretary is 
authorized to remove surplus sugar in the territories and 
possessions through purchase and distribution for relief, in 
his discretion and within the limits of the funds made avail- 
able therefor. There is no express limitation as to where 
the distribution shall be made, and certainly there is no 
occasion for implying a limitation that the sugar shall be 
distributed in the area in which produced, where it is quite 
conceivable there may be no need for it. 

You also inquire whether or not the sugar, when brought 
into continental United States, must be charged against the . 
quota for the area in which produced. Upon this, it has 
been stated by representatives of your Department, and is 
also suggested in the opinion of your Solicitor, that the 
sugar would be distributed to needy persons whose require- 
ments in this respect have not been, and could not be, taken 
into consideration when determining the statutory “con- 
sumption requirements” and the quotas based thereon. 
Accepting it as a fact that the wants of these persons would 
not be supplied except for the proposed federal distribution, 
the suggested conclusion necessarily follows, for there is no 
possibility under the statute of including in the “ consump- 
tion requirements ” and in the quotas an amount of sugar 
which would not be handled commercially and which would 
be neither used nor available for use save upon the con- 
tingency of its being purchased as surplus by the United 
States in a particular area and distributed for relief. This 
is demonstrable when it is considered that every ton included 
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in the consumption requirements reflects an increase in the 
quotas of many areas, with no provision for increasing the 
quota of a particular area alone. 

Furthermore, to charge this sugar against the quotas would | 
have the effect in continental United States of reducing per- 
mitted importations and shipments below actual commercial 
needs, and in the territory in which the purchase was made 
literally nothing would have been accomplished. To illus- 
trate, if Puerto Rico has a surplus of a thousand tons and 
you buy that surplus, but in doing so reduce by a correspond- 
ing amount the number of tons which may be shipped from 
Puerto Rico into continental United States, you thereby 
create in Puerto Rico another surplus in the same amount. 
It is evident, therefore, that sugar purchased to remove a 
surplus and brought into continental United States for dis- 
tribution to persons who otherwise would not be supplied 
and whose needs are not represented in the estimated con- 
sumption requirements and quotas, cannot be charged against 
the quotas. 

Without going into the question of the application of the 
quota provisions generally to property of the United States, 
and assuming argueado that Congress did not contemplate 
the bringing in of sugar beyond quota limits, nevertheless 
the indulging of such a presumption in the present circum- 
stances would defeat a clear power of the Secretary under 
the same Act. In such a situation the presumption must 
yield to the firmly established principle that a statute must 
not be so construed that one part will forbid the doing of 
that which another authorizes. United States v. Lows. & 
Nash. R. R., 235 U. 8. 314, 325-326, and cases there cited. 

Considering the foregoing, it is my opinion that you are 
authorized to purchase surplus sugar within the areas des- 
ignated in Section 15 (f) of the Agricultural Adjustment 
Act, as amended, with funds duly set apart for such use, 
and to distribute it for relief purposes in continental United 
States, without charging it against the quotas for such areas. 

Respectfully, : 
| HOMER CUMMINGS. 


To the SECRETARY OF AGRICUTURE. 
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APPLICABILITY OF THE PROVISO IN THE BURBAU OF IN- 
TERNAL REVENUE APPROPRIATION MADE BY THE EMER- 
GENCY APPROPRIATION ACT, FISCAL YEAR 1935 


The proviso contained in the Emergency Appropriation Act, fiscal year, 
1985, under the heading “ Bureau of Internal Revenue” does not 
affect employees who were not actually separated from service in 
the Bureau of Prohibition or the Alcoholic Beverage Unit, Depart- 
ment of Justice, between June 10 and December 31, 1933, and who 
were transferred to the Treasury Department by Executive Order 
No. 6639 of March 10, 1934. 

The said proviso applies to employees who were reinstated to their 
positions by the Treasury Department upon the basis of a classified 
civil-service status and requires such employees to take new, open 
competitive examinations, — 


DEPARTMENT OF JUSTICE, 
October 25, 1934. 

Sir: I refer to your letter of September 18, 1934, relative 
to the opinion of the Attorney General to the President 
dated September 6, 1934 (38 Op. 51), answering certain ques- 
tions raised by the Civil Service Commission in connection 
with its administration of the following proviso contained in 
the Emergency Appropriation Act, fiscal year 1935 (Public 
No. 412, 73d Congress), under the heading “ Bureau of 
Internal Revenue ”: 

“ Provided, That after December 1, 1934, no part of the 
appropriation made herein or heretofore made for the fiscal 
year 1935 shall be used to pay the salary of any person for- 
merly employed as investigator, special agent, senior ware- 
houseman, deputy prohibition administrator, agent, assistant 
attorney, assistant prohibition administrator, senior investi- 
gator, deputy production administrator, storekeeper or 


gauger, or any other position in the Prohibition Bureau or 
Aleoholic Beverage Unit, Department of Justice, who was 


separated from the service of such Bureau or Unit between 
June 10, 1938, and December 31, 1933, while in any such po- 
sition in the Treasury Department, unless and until such 
person shall be appointed thereto as a result of an open com- 
petitive examination to be hereafter held by the Civil Serv- 
ice Commission.” (48 Stat. 1021, 1061.) 

Your letter and enclosures raise two questions which were 
not considered in the opinion of September 6, 1934. The 
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first question is whether the employees transferred from the 
Department of Justice to the Treasury Department by Ex- 
ecutive Order No. 6639 of March 10, 1934, which was sub- 
mitted to the Congress under the Reorganization Statute 
(See. 16, Act of March 3, 1933, c. 212, 47 Stat. 1489, 1517), 
and became in effect an act of Congress on May 10, 1934 
(48 Stat. 680), are affected by the proviso above set out. 

By its terms, the proviso applies only to persons who were 
employed in the Bureau of Prohibition and the Alcoholic 
Beverage Unit and who were “ separated ” from the service 
thereof between June 10 and December 31, 1933. 

Under the provisions of Executive Order No. 6166 of 
June 10, 1933, which became effective August 10, 1983, some 
of the personnel of the Bureau of Prohibition were actually 
separated from the service at the close of business on August 
9, 1933. Many of these so separated were subsequently rein- 
stated to positions in the Treasury Department under Civil 
Service Rule IX, and their status is considered in the opin- 
ion of September 6, 1934. The remaining employees of the 
Bureau of Prohibition were retained in the Department of 
Justice, and many of them were subsequently transferred to 
the Treasury Department by Executive Order No. 6639 of 
March 10, 1934. 

Unlike the service of those separated and reinstated to 
positions in the Treasury Department, the service of the em- 
ployees retained in the Department of Justice was uninter- 
rupted and they continued to perform the same kind of work. 
In fact, their names were never removed from the payrolls 
of the Department of Justice and their retention was ap- 
proved by the President prior to the effective date of the 
order. Actually, therefore, they were never separated from 
the service, but were aintaly transferred from one unit of the 
Department of Justice to another. 

No reference is made in the proviso to Executive Order 
No. 6639 of March 10, 1934, and there is nothing in the 
proviso to indicate that the word “separated” is used 
therein to denote anything other than an actual separation. 

In view of the foregoing, it is my opinion that employees 
who were not actually separated from service in the Bureau 
of Prohibition or the Alcoholic Beverage Unit between 
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June 10 and December 31, 1933, and who were transferred 
to the Treasury Department by Executive Order No. 6639 
of March 10, 1934, are not affected by the proviso. 

There is a further reason which supports this conclusion. 
The Executive order in question transferred to the Treas- 
ury Department certain functions of the Alcoholic Beverage 
Unit of this Department, together with the personnel en- 
gaged in the performance of the work transferred. Para- 
graph 3 (c) thereof provided that the officers and employees 
transferred to the Treasury Department under the terms 
of the order who did not already possess a competitive 
classified civil service status should not acquire such status 
by reason of such transfer except upon recommendation by 
the Secretary of the Treasury to the Civil Service Commis- 
sion, subject to such non-competitive tests of fitness as the 
Commission might prescribe; and that no officer or employee 
so transferred might be retained in the Treasury Depart- 
ment without appropriate civil service status for a period 
longer than sixty days from the effective date of the order. 

I am informed that 977 employees were transferred to 
the Treasury Department by Executive Order No. 6639. Of 
these 797 possessed a civil service status acquired through 
open competitive examination. The remaining 180 had no 
civil service status. 158 of the 180 were appointed subse- 
quent to August 10, 1933, and therefore are not in any event 
affected by the proviso. If it be held that the proviso 
applies to those employees who were transferred from the 
Bureau of Prohibition to the Division of Investigation at 
the close of business on August 9, 1933, the result will be 
that the 797 employees who possessed a competitive classified 
civil service status at the time of their transfer to the 
Treasury Department on May 10, 1934, and 22 who did not 
possess such a status will be required to take new, open com- 
petitive examinations merely because they were theoretically 
separated from the Bureau of Prohibition on August 9, 1983, 
although actually transferred to the Division of Investiga- 
tion of the Department of Justice; whereas 158 persons who 
were appointed in the Division of Investigation and the 
Alcoholic Beverage Unit subsequent to August 10, 1933, 
without regard to the Civil Service Act and Rules, and who 
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possessed no competitive classified civil service status at 
the time of their transfer to the Treasury Department on 
May 10, 1934, will be permitted to retain their positions in 
the Treasury Department upon passing a non-competitive 
examination. Thus, if the proviso be held to include the 
819 employees in question, then it must be said that the 
Congress accepted the principle of open competitive ex- 
amination as to those employees, while at the same time it 
rejected it as to the 158 employees appointed subsequent to 
August 10, 1933. Such a view clearly leads to an absurd 
result, and it is unreasonable to presume that such result 
was in the contemplation of the Congress when the proviso 
was enacted. _ 

The second question raised by your letter is whether the 
proviso in question includes employees who have already 
taken and: passed a competitive civil service examination. 
A brief summary of the history of the Bureau of Prohibi- 
tion is necessary to a proper consideration of this question. 

Prior to March 3, 1927, there was in the Bureau of In- 
ternal Revenue a unit known as the Prohibition Unit in 
which certain field positions were not required to be filled 
in accordance with the Civil Service Act and Rules. The 
Act of March 3, 1937, c. 348, 44 Stat. 1381, established 
this unit as a separate bureau in the Treasury Department 
known as the Bureau of Prohibition and directed that the 
employees of the field service of the said Bureau who had 
not acquired a proper civil service status should have their 
employments terminated six months from the effective date 
of the act, which was April 1, 1927. There were 2,182 such 
field positions. Competitive examinations were duly held 
by the Civil Service Commission. There were 15,524 ap- 
plicants for the first examination, of whom 12,436 took the 
written test. However, only 4,504 of these passed the ex- 
amination. Character investigations of these persons fur- 
ther reduced to 2,639 the total number of eligibles for the 
positions of agent, inspector, and investigator. I am in- 
formed that as a result of the examinations held by the 
Commission pursuant to the act of March 3, 1927, seventy- 
five percent of the employees affected by that act became 
ineligible to hold their positions. 
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The Act of May 27, 1930, c. 342, 46 Stat. 427, trans- 
ferred the Bureau of Prohibition to the Department of 
Justice without change in the classified status of the em- 
ployees, except that attorney positions were withdrawn 
from the competitive classified service. Executive Order 
No. 6166 of June 10, 1933, transferred the investigative 
work connected with prohibition enforcement to the Di- 
vision of Investigation of the Department of Justice. 
Thereafter this work was consolidated in a unit of the 
Division of Investigation known as the Alcoholic Beverage 
Unit, and the positions in the unit were excepted from the 
classified service. © 

It thus appears that when the Bureau of Prohibition was 
abolished by Executive Order No. 6166 as of August 10, 
1933, all of the employees of the Bureau had been appointed 
thereto on the basis of a classified civil service status, except 
attorneys appointed subsequent to the transfer of the Bureau 
to this Department. It also appears that all appointments 
made in the Division of Investigation and the Alcoholic 
Beverage Unit subsequent to August 10, 1933, were made 
without regard to the Civil Service Act and Rules. 

It appears, however, from the hearings held by the Senate 
Civil Service Committee on S. J. Res. 118, the predecessor 
of the proviso under consideration, that the Committee 
was under the impression that the persons who had been 
actually separated from the Bureau of Prohibition and the 
Alcoholic Beverage Unit between June 10 and December 31, 
1933, had never taken a real civil service examination. In 
view of this fact, and also since the Congress could not have 
intended to require employees who had been reinstated to 
their positions on the basis of a civil service status acquired 
through open competitive examination to pass another such 
examination, it may be assumed that the real purpose of 
the Congress in enacting the proviso was to require those 
who had been reinstated to their present positions on a 
basis other than a civil service status acquired through open 
competitive examination to pass such an examination. 
However, the Treasury Department was authorized under 
Civil Service Rule IX to reinstate, and it did reinstate, only 
those who possessed a classified civil service status. The 
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conclusion is inevitable, therefore, that the proviso requires 
the persons so reinstated to take new, open competitive ex- 
aminations. Otherwise, there would be no employees to 
whom the proviso could apply. 
Respectfully, 
HOMER CUMMINGS. 


To the SrecrETARY OF THE TREASURY. 


APPLICABILITY OF SECTION 208 OF THE NATIONAL INDUS- 
TRIAL RECOVERY ACT WITH RESPECT TO PROVIDING 
SUBSISTENCE HOMESTEADS FOR INDIANS 


The principle, stated in opinion of September 10, 1934, that section 208 
of the National Industrial Recovery Act does not contemplate col- 
lective or communal ownership, but actual purchase by those who 
occupy the land and the houses erected thereon, is applicable to 
homesteads provided for Indians beyond the limits of an Indian 
reservation, but is inapplicable with respect to homesteads pro- 
vided for Indians within an existing Indian reservation or added to 
an existing one under the act of June 18, 1034, and subject to its 
provisions. 

DEPARTMENT OF JUSTICE, 


October 31, 1934. 


Sir: I have the honor to comply with your request of 
October 18 for my opinion upon a question arising under 
Section 208 of the National Industrial Recovery Act with 
respect to providing subsistence homesteads for Indians. 

Section 208 reads as follows: 

“To provide for aiding the redistribution of the overbal- 
ance of population in industrial centers $25,000,000 is hereby 
made available to the President, to be used by him through 
such agencies as he may establish and under such regulations 
as he may make, for making loans for and otherwise aiding 
in the purchase of subsistence homesteads. The moneys 
collected as repayment of said loans shall constitute a re- 
volving fund to be administered as directed by the President 
for the purposes of this section.” (48 Stat. 203.) 

You also direct my attention to the Act of June 18, 1934 
(48 Stat. 984), with reference to Indian land holdings, etc., 
and inquire whether, in view thereof and in view of the fact 
that Indians have been accustomed to collective ownership of 
property, you may consider as inapplicable to homesteads 
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provided for them the principle thus stated in my opinion 
of September 10, 1934: 

“In my opinion to you of October 4, 1933, concerning al- 
ternative plans for temporarily retaining title in the United 
States or in a non-profit corporation, I stated: ‘It should 
be borne in mind that the statute necessarily contemplates 
that the persons who occupy the land and the houses erected 
thereon will actually purchase them. No particular form 
of contract is prescribed, but it is rather difficult to con- 
ceive of one which would come within the spirit of the 
statute and yet not bind the settlers as purchasers, or in- 
tended purchasers, of the premises occupied.’ 

“In my opinion, a contract of lease does not amount to a 
purchase, within the meaning of the provision authorizing 
‘loans for * * *. the purchase of subsistence home- 
steads,’ and ownership by the lessor (the association) would 
not be ownership by the lessee (the tenant) ; nor do I think 
that a collective or communal ownership was intended by 
Congress.” (38 Op. 58.) 

The appropriation made in Section 208 of the National 
- Industrial Recovery Act is limited to uses within the stated 
purpose of “ aiding in the redistribution of the overbalance 
of population in industrial centers.” The section is not 
properly to be interpreted as authorizing discrimination 
either in favor of or against persons of the Indian race. An 
Indian who comes within the designated class of bene- 
ficiaries may be aided in purchasing a homestead in the same 
manner as other persons. The fact that one may have been 
accustomed to collective or communal property holding sup- 
plies no reason for reading into the section an exception in 
his favor. 

As to Indians, however, subsequent legislation is to be con- 
sidered. The Act of June 18, 1934, provides, generally, that 
hereafter no land of any Indian reservation shall be allotted 
in severalty; that restrictions upon alienation of Indian 
lands are continued indefinitely; that the Secretary of the 
Interior may restore to tribal ownership remaining surplus 
lands of any Indian reservation; that he may proclaim new 
Indian reservations on lands acquired pursuant to the Act 
or add such lands to existing reservations; that lands so 
acquired shall be held in the name of the United States, in 
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trust for the Indian or Indians, with exemption from state 
taxation, etc. Some provisions are made inapplicable to 
particular tribes, and the application of the statute is fur- 
ther limited by the following sections: 

“Src. 8. Nothing contained in this Act shall be construed 
to relate to Indian holdings of allotments or homesteads 
upon the public domain outside of the geographic bound- 
aries of any Indian reservation now existing or established 
hereafter.” [48 Stat. 986.] 

“Sec. 18. This Act shall not apply to any reservation 
wherein a majority of the adult Indians, voting at a special 
election duly called by the Secretary of the Interior, shall 
vote against its application. It shall be the duty of the 
Secretary of the Interior, within one year. after the passage 
and approval of this Act, to call such an election, which 
election shall be held by secret ballot upon thirty days’ 
notice.” [48 Stat. 988.] 

It is thus expressly provided that the Act shall not apply 
to a homestead acquired by an individual Indian upon the 
public domain beyond the boundary of his reservation. A 
fortcori, there can be no intention that it shall apply to a 
homestead acquired by him upon land which is not part of 
the public domain and is not within any Indian reservation; 
and no language in the statute can reasonably be construed 
as giving it such extended meaning. 

If, however, a homestead is provided for an Indian upon 
an existing Indian reservation or upon land acquired pur- 
suant to the Act of June 18, 1934, and either proclaimed as 
a new Indian reservation or added to an existing one, the 
Act has direct application, unless rejected by a majority 
vote of the adult Indians, and it forbids allotments in sever- 
alty. In the absence of such rejection, the holding will be 
governed by that Act, which, to the extent of any conflict, 
must prevail over earlier legislation. 

This also presents the question whether the funds pro- 
vided in Section 208 of the National Industrial Recovery 
Act may be used for subsistence homesteads upon Indian 
reservations. In so far as Section 208 is concerned, there is 
no applicable restriction so long as the loan or other form 
of assistance comes within the stated purpose “to provide. 
for aiding the redistribution of the overbalance of popula- 
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tion in industrial centers,” and my attention has been called 
to no other statute which would prevent such use. 

Considering the foregoing, it is my opinion that the prin- 
ciple stated in the opinion of September 10, 1934, concerning 
collective ownership of subsistence homesteads is applicable 
to homesteads provided for Indians beyond the limits of 
an Indian reservation, but is inapplicable with respect to 
. homesteads provided for Indians within an existing Indian 
reservation or upon land either proclaimed as a new reser- 
vation or added to an existing one under the Act of June 18, 
1934, and subject to its provisions. 


R tfully, 
Penesnre rae HOMER CUMMINGS. 
To the SECRETARY OF THE INTERIOR. 


CONSTRUCTION OF THE ACT OF JUNE 18, 1934, RELATING TO 
INDIAN LANDS 


Section 18 of the act of June 18, 1934, relating to Indian lands and 
reservations, provides in part, ‘This Act shall not apply to any 
reservation wherein a majority of the adult Indians, voting at a 
special election duly called by the Secretary of the Interior, shall 
vote against its application.” 

Heid, the words “this Act” cannot properly be considered as designat- 
ing only a part, or parts, of the Act, and hence the third and suc- 
ceeding provisos in section 3, quoted herein, will be inoperative if 
the vote under section 18 is against the application of the Act. 

The functions of the proviso stated. 


DEPARTMENT OF JUSTICE, 
November 1, 1984. 

Sm: I have your letter of October 20 requesting my 
opinion with respect to the proper interpretation of the Act 
of June 18, 1934 [48 Stat. 984], which provides, generally, 
that no land of any Indian reservation shall be. allotted in 
severalty; that restrictions upon alienations of Indian lands 
are continued indefinitely; that the Secretary of the In- 
terior may restore to tribal ownership remaining surplus 
lands of Indian reservations; that he may proclaim new 
Indian reservations upon lands acquired pursuant to the 
Act or add such lands to existing reservations, etc., and 
contains the following pertinent sections: 

“ Sec. 3. The Secretary of the Interior, if he shall find it 
to be in the public interest, 1s hereby authorized to restore 
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to tribal ownership the remaining surplus lands of any 
Indian reservation heretofore opened, or authorized to be 
opened, to sale, or any other form of disposal by Presiden- 
tial proclamation, or by any of the public-land laws of the 
United States: Provided, however, That valid rights or 
claims of any persons to any lands so withdrawn existing 
on the date of the withdrawal shall not be affected by this 
Act: Provided further, That this section shall not apply to | 
lands within any reclamation project heretofore authorized 
in any Indian reservation: Provided further, That the order 
of the Department of the Interior signed, dated, and ap- 
proved by Honorable Ray Lyman Wilbur, as Secretary of 
the Interior, on October 28, 1932, temporarily withdrawing 
lands of the Papago Indian Reservation in Arizona from 
all forms of mineral entry or claim under the public land 
mining laws, is hereby revoked and rescinded, and the lands 
of the said Papago Indian Reservation are hereby restored 
to exploration and location, under the existing mining laws 
of the United States, in accordance with the express terms 
and provisions declared and set forth in the Executive 
orders establishing said Papago Indian Reservation: Pro- 
vided further, That damages shall be paid to the Papago 
Tribe for loss of any improvements on any land located 
for mining in such a sum as may be determined by the Sec- 
retary of the Interior but not to exceed the cost of said 
improvements: Provided further, That a yearly rental not to 
exceed five cents per acre shall be paid to the Papago Tribe 
for loss of the use or occupancy of any land withdrawn by 
the requirements of mining operations, and payments de- 
rived from damages or rentals shall be deposited in the 
Treasury of the United States to the credit of the Papago 
Tribe: Provided further, That in the event any person or 
persons, partnership, corporation, or association, desires a 
mineral patent, according to the mining laws of the United 
States, he or they shall first deposit in the Treasury of the 
United States to the credit of the Papago Tribe the sum of 
$1.00 per acre in lieu of annual rental, as hereinbefore pro- 
vided, to compensate for the loss or occupancy of the lands 
withdrawn by the requirements of mining operations: Pvro- 
vided further, That patentee shall also pay into the Treas- 
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ury of the United States to the credit of the Papago Tribe 
damages for the loss of improvements not heretofore paid 
in such a sum as may be determined by the Secretary of the 
Interior, but not to exceed the cost thereof; the payment of 
$1.00 per acre for surface use to be refunded to patentee in 
the event that patent is not acquired. 

“ Nothing herein contained shall restrict the granting or 
use of permits for easements or rights-of-way; or ingress or 
egress over the lands for all proper and lawful purposes! 
and nothing contained herein, except as expressly provided, 
shall be construed as authority for the Secretary of the 
Interior, or any other person, to issue or promulgate a rule 
or regulation in conflict with the Executive order of Febru- 
ary 1, 1917, creating the Papago Indian Reservation in 
Arizona or the Act of February 21, 1931 (46 Stat. 1202). 

“Sec. 18. This Act shall not apply to any reservation 
wherein a majority of the adult Indians, voting at a special 
election duly called by the Secretary of the Interior, shall 
vote against its application. It shall be the duty of the 
Secretary of the Interior, within one year after the passage 
and approval of this Act, to call such an election, which 


election shall be held by secret ballot upon thirty days 
notice.” [48 Stat. 988. ] 

You state that the Papago Tribe of Indians is about to 
vote upon the application of the Act to them, as provided 
in Section 18, and in connection therewith you inquire 
whether a vote to reject the Act will operate to nullify the 
third and succeeding provisos of Section 3. In support of 
the view that the provisos might remain effective although 
the vote should be against the Act, it is suggested in the 
documents accompanying your letter that the provisos relate 
to matters not connected with the plan and purpose of the 
Act as a whole and were added to it as a mere matter of 
convenience, 

_ As pointed out in American E'wpress Co. v. United States, 

212 U. S. 522, 534, a proviso properly restricts or makes 
clear that which has gone before, yet is not infrequently 
employed as a means of introducing into a law independent 
legislation. Even assuming, however, that the provisos in 
Section 3 were employed for the latter purpose, this snpplies 
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no justification for departing from the plain words of the 
statute. As stated by the Supreme Court in the cited case. 
“we are to consider the language which Congress has used 
in passing a given law, and when the language is plain and 
explicit our only province is to give effect to the act as 
plainly expressed in its terms.” 

It is my opinion that this case falls within the rule thus 
stated; that the words, “this Act,” as used in Section 18, 
cannot properly be considered as designating only a part 
or parts of the Act; and that, therefore, the third and suc- 
ceeding provisos in Section 3 will be inoperative if the vote 
under Section 18 is against the application of the Act. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 


POWER OF THE ATTORNEY GENERAL IN MATTERS OF 
COMPROMISE 


The Treasury Department has no discretion to review on the merits 
the action of the Attorney General in accepting an offer of compro- 
mise in a case under his control. 

Section 5 of Executive Order No. 6166 of June 10, 1933, vests in the 
Attorney General exclusive control over any case after reference 
thereof to the Department of Justice. However, the Attorney 
General has plenary power, in part inherent in his office and in 
part derived from statutes and decisions, tov compromise any case 
over which he has jurisdiction upon such terms as he may deem fit. 

An offer of compromise accepted in accordance with law is binding 
upon the United States and its officers as well as the taxpayer. 

The duty of one executive officer to carry into effect the discretionary 
acts of another is ministerial. 


DEPARTMENT OF JUSTICE, 
November 5, 1984. 

Sir: I beg to acknowledge your letter of October 30, 1934, 
concerning the duties and responsibilities of the Treasury 
Department with respect to cases which have been referred 
to the Department of Justice since Executive Order No. 6166 
of June 10, 1933, became effective. 

In order to remove all doubt and confusion as to the duties 
and responsibilities of our respective departments with re- 
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spect to a case which has been settled by the Department of 
Justice you request my opinion on the following question: 

“What discretion, if any, resides in the Treasury to ap- 
prove or disapprove, accept or reject, such settlements, and 
what duty, if any, rests upon the Treasury to inquire into 
the merits of such settlements before executing the direc- 
tion of the Attorney General? ” 

It is my understanding that your question relates only 
to cases wherein your Department is called upon to make 
tax refunds after settlements have been agreed upon by this 
Department, and my answer to your question will be limited 
in its application to cases of that character. 

A proper discussion of your question requires considera- 
tion of the authority of the Attorney General to make the 
settlements in question, and the effect thereof upon the Gov- 
ernment and its officers. 

Section 5 of Executive Order No. 6166, provides in part as 
follows: 

“The functions of prosecuting in the courts of the United 
States claims and demands by, and offenses against, the Gov- 
ernment of the United States, and of defending claims and 
demands against the Government, and of supervising the 
work of United States attorneys, marshals, and clerks in 
connection therewith, now exercised by any agency or officer, 
are transferred to the Department of Justice. 

“As to any case referred to the Department of Justice for 
prosecution or defense in the courts, the function of deci- 
sion whether and in what manner to prosecute, or to defend, 
or to compromise, or to appeal, or to abandon prosecution or 
defense, now exercised by any agency or officer, is transferred 
to the Department of Justice.” 

The effect of the above quoted provision is to vest in the 
Attorney General exclusive control of any case after it has 
been referred to his department. It should be observed, 
however, that the provision did not in any way curtail the 
Attorney General’s prior and plenary power. It merely 
withdrew from all other officers such power and authority 
as they theretofore held, leaving the Attorney General in 
plenary control of any case once it has been referred to the 
Department of Justice. 
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The primary broad power of the Attorney General is in 
part inherent, appertaining to the office, and in part de- 
rived from various statutes and decisions. This power is 
plenary and carries with it the authority to make it effective, 
including authority to consider all matters germane to any 
case over which the Attorney General has obtained jurisdic- 
tion. See my supplemental opinion of October 2, 1934, and 
the authorities therein discussed and cited. He may dismiss 
a suit or abandon defense at any stage when in his sound pro- 
fessional discretion it is meet and proper so to do. It fol- 
lows that he may compromise any case on such terms as he 
sees fit, including cases of the character involved herein. 
(23 Op. 507; 29 id. 217, 223). 

An offer in compromise which has been accepted in accord- 
ance with law is binding on the United States and its officers 
as well as on the taxpayer. Walker v. Alamo Foods Co., 
16 F. (2d) 694; Ely & Walker Dry Goods Co. v. United 
States, 34 F. (2d) 429; Du Puy v. United States, 67 C. Cls. 
348. Thus, where a taxpayer compromises his suit against 
the Government to recover an overpayment of taxes, the 
compromise is mutually binding and bars a second suit to 
recover further amounts for the same period. Second Na- 
tional Bank of Saginaw v. Woodworth, 66 F. (2d) 170; 
Reynolds v. Gnichtel, 1 Fed. Supp. 606. 

It is well established that the duty of one executive officer 
to carry into effect the discretionary acts of another is minis- 
terial. Miguel v. McCarl, 291 U. S. 442, 451; McCarl v. 
United States, ex rel Societa Ligure Di Armamento, et al.. 
58 Anp. D. C. 319. It is likewise in the case of a judgment. 
See Blair v. United States ex rel. Union Pacific R. R. Co., 6 ¥F. 
(2d) 484 (App. D. C.). In that case the taxpayer had re- 
covered a final judgment against the Collector of Internal 
Revenue in a United States District Court and had filed a 
claim for credit of the said judgment upon a current in- 
stallment of his income taxes, which the Commissioner of 
Internal Revenue refused to allow. In sustaining the tax- 
payer’s petition for a writ of mandamus, the Court, at page 
486, said: 

“The duty imposed upon the respondent, according to 
the conceded facts in the case, was mandatory, not discre- 
tionary; * * *.” 
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The acceptance of an offer in compromise by the Attorney 
General in a case of this character is somewhat analagous 
to a decision of the Board of Tax Appeals which has been 
declared by Congress to be an independent agency of the 
executive branch of the Government and so held by the Su- 
preme Court. Old Colony Trust Co. v. Commissioner, 279 
U. S. 716, 725. Sections 321 and 322 of the Revenue Act 
of 1932, c. 209, 47 Stat. 169 (U.S. C., Supp. VII, Title 26, 
Secs. 321 and 322), clearly show that the duty of making 
refunds due in those cases is mandatory. 

It is, of course, elementary that there must be an appro- 
priation available for the purpose of paying tax refunds. 
I understand, however, that there is an appropriation avail- 
able for that purpose when it has been lawfully established 
that a taxpayer is entitled to a refund and that the Treasury 
Department is charged with the duty of making disburse- 
ments from that appropriation. See Treasury Appropria- 
tion Act of March 1934 (c. 70, 48 Stat. 425, 430). 

The above considerations lead me to the conclusion that 
the Attorney General has ample power to terminate suits of 
the character involved by the acceptance of offers in com- 
promise; that when he has so terminated such a suit his 
action is final and binding on all other executive officers of 
the Government as to the merits thereof and that such fur- 
ther duties as are necessary in connection with the cases are 
ministerial in character. I am constrained to advise you, 
therefore, that, in my opinion, there resides in the Treas- 
ury Department no discretion to review on the merits the 
action of the Attorney General in accepting an offer in com- 
promise in a case which is under his control. 

I desire to add in a spirit of cooperation that while re- 
sponsibility for the exercise of discretion in these cases rests 
with this Department I do not understand that it was in- 
tended by Executive Order No. 6166 that the combined ef- 
forts of both departments might not be availed of where it 
would be beneficial to the United States from the standpoint 
of the work as a whole. I also feel, just as is the case with 
respect to our relations with other departments in connec- 
tion with compromise matters, that it would be not only 


highly desirable but most helpful to continue to receive the 
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views and recommendations of your Department. After all, 
both departments are serving the same interests and have a 
common end in view. 

Respectfully, 3 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


EXCLUSION OF IMMIGRANTS FOR OFFENCES INVOLVING 
MORAL TURPITUDE—FORGERY 


Forgery involves moral turpitude, and aliens who admit having com- 
mitted acts of forgery in connection with applications for passports 
or visas, if such acts are prohibited by our passport and immigration 
laws, are excluded from admission into the United States under 
Section 5 of the Immigration Act of February 5, 1917. 

In the various cases submitted the stated acts of the immigrant in- 
volve forgery, although in one case the facts stated do not show 
that the immigrant has admitted the forgery. 


DEPARTMENT OF JUSTICE, 
November 20, 1934. 


Str: I have the honor to refer to your letter of July 14, 
requesting my opinion whether offenses previously commit- 
ted by present applicants for immigration visas involve 
moral turpitude, within the meaning of Section 3 of the 
Immigration Act, approved February 5, 1917, c. 29, 39 Stat. 
874, 875 (U.S. C., Title 8, Sec. 186), excluding from admis- 
sion into the United States “ persons who have been con- 
victed of or admit having committed a felony or other crime 
or misdemeanor involving moral turpitude.” In connection 
therewith you submit the following cases. 

(1) In 1928 M. D. secured a nonquota immigration visa 
by falsely representing herself to be the wife of an 
American, whom she later married. In support of her ap- 
plication she submitted a fraudulent marriage certificate, 
furnished her by another. The fraud was detected and she 
was denied admission. She now seeks entry as the admitted 
wife of the American citizen. 

(2) G. B. presented an American passport which had been 
issued in the name of P. V. and was altered to show the name 
“Pp, V.” 3B. claims that he purchased the passport and that 
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he does not know who altered it. The irregular entry was 
discovered and he departed from the United States. 

(3-2) J. L., when 17 years of age, obtained a passport 
from an American consul, representing himself to be his 
cousin, an American citizen, and presenting the latter’s birth 
certificate. He admits that he signed the name of his cousin 
to the passport application and upon the photograph at- 
tached to the passport. The irregular entry was detected 
and he left the United States. He is married to an American 
citizen. 

(3-b) A. R-R. obtained a passport in the name of an 
American citizen, and admits signing the latter’s name to the 
application. 

(3-c) V. P. obtained an American passport by represent- 
ing herself to be her sister, an American citizen, and present- 
ing in connection therewith her sister’s birth certificate. 
She admits signing her sister’s name to the application. 

These cases have been submitted to me, following discus- 
sions between representatives of our respective Departments, 
as cases which appear to come within the scope of the of- 
fenses described in the second sentence of the following 
paragraph contained in my opinion to you of October 13, 
1933 (37 Op. 296). 

“ Bearing particularly upon such cases, and illustrating 
the principles hereinbefore stated, those which arose out of 
violations of our immigration law, or the passport law of 
this or another country, and involve false swearing amount- 
ing to perjury. constitute offenses involving moral turpitude. 
This is not true, however, where the violation consisted 
merely of subterfuge or concealment of a fact upon entering 
the country, using a foreign passport belonging to a friend 
or relative as an unwise convenience, using a foreign pass- 
port issued in the name of another with probable purpose 
to evade peacetime military service, and such violation was 
not accompanied by false swearing. The basic difference 
is that the taking of a false oath is considered wrong inde- 
pendently of statute (Kaneda v. United States, 278 F. 694, 
699), while the other offenses, though grave and properly 
penalized, cannot be said to possess the same inherent base- 
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ness in the concept of our people. The Legal Adviser of 
your Department has reached like conclusions.” 

It has been suggested, however, that while such misrepre- 
sentations, concealments and subterfuges do not involve 
moral turpitude, they may yet have been accompanied by 
forgery. Your Legal Adviser expressly states there has 
been no admission of any false swearing, which might con- 
stitute perjury; and it does not appear that there has been 
@ conviction, or even a prosecution, for any crime. 

I concur in the conclusion reached in your Department 
that forgery involves moral turpitude and that the acts 
said to have been participated in or committed by these 
aliens come within the letter of accepted definitions of for- 
gery. This, however, is not alone sufficient. It is necessary 
that they must have been committed contrary to a law which 
forbade their doing; and in this connection my attention 
has been directed to the following provisions of our immi- 
gration and passport laws. 

Act of May 26, 1924. c. 190, Sec. 22, 43 Stat. 153, 165 
(U.S. C., Title 8, Sec. 220). 

“Src. 22. (a) Any person who knowingly (1) forges, 
counterfeits, alters, or falsely makes any immigration visa or 
permit, or (2) utters, uses, attempts to use, possesses, obtains, 
accepts, or receives any immigration visa or permit, knowing 
it to be forged, counterfeited, altered, or falsely made, or to 
have been procured by means of any false claim or statement, 
or to have been otherwise procured by fraud or unlawfully 
obtained ; or who, except under direction of the Secretary of 
Labor or other proper officer, knowingly (3) possesses any 
blank permit, (4) engraves, sells, brings into the United 
States, or has in uis control or possession any plate in the 
likeness of a plate designed for the printing of permits, 
(5) makes any print, photograph, or impression in the like- 
ness of any immigration visa or permit, or (6) has in his 
possession a distinctive paper which has been adopted by the 
Secretary of Labor for the printing of immigration visas or 
permits, shall, upon conviction thereof, be fined not more 
than $10,000, or imprisoned for not more than five years, or 
both. 

“(b) Any individual who (1) when applying for an im- 
migration visa or permit, or for admission to the United 
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States, personates another, or falsely appears in the name of 
a deceased individual, or evades or attempts to evade the 
immigration laws by appearing under an assumed or ficti- 
tious name, or (2) sells or otherwise disposes of, or offers to 
sell or otherwise dispose of, or utters, an immigration visa 
or permit, to any person not authorized by law to receive 
such document, shall, upon conviction thereof, be fined not 
more than $10,U00, or imprisoned for not more than five 
years, or both. 

“(c) Whoever knowingly makes under oath any false 
statement in any application, affidavit, or other document 
required by the immigration laws or regulations prescribed 
thereunder, shall, upon conviction thereof, be fined not more 
than $10,000, or imprisoned for not more than five years, or 
both.” 

Act of June 15, 1917, c. 30, Title IX, 40 Stat. 217, 227 
(U. S. C., Title 22, Secs, 220-292) : 

“ Sec. 2. Whoever shall willfully and knowingly make any 
false statement in an application for passport with intent to 
induce or secure the issuance of a passport under the author- 
ity of the United States, either for his own use or the use 
of another, contrary to the laws regulating the issuance of 
passports or the rules prescribed pursuant to such laws, or 
whoever shall willfully and knowingly use or attempt to use, 
or furnish to another for use, any passport the issue of 
which was secured in any way by reason of any false state- 
ment, shall be fined not more than $2,000 or imprisoned not 
more than five years or both. 

“ Sec. 3. Whoever shall willfully and knowingly use, or 
attempt to use, any passport issued or designed for the use 
of another than himself, or whoever shall willfully and 
knowingly use or attempt to use any passport in violation of 
the conditions or restrictions therein contained, or of the 
rules prescribed pursuant to the laws regulating the issuance 
of passports, which said rules shall be printed on the pass- 
port; or whoever shall willfully and knowingly furnish, dis- 
pose of, or deliver a passport to any person, for use by 
another than the person for whose use it was originally 
issued and designed, shall be fined not more than $2,000 or 
imprisoned not more than five years, or both. - 
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“ Sec. 4. Whoever shall falsely make, forge, counterfeit, 
mutilate, or alter, or cause or procure to be falsely made, 
forged, counterfeited, mutilated, or altered any passport or 
instrument purporting to be a passport, with intent to use 
the same, or with intent that the same may be used by an- 
other; or whoever shall willfully or knowingly use, or 
attempt to use, or furnish to another for use any such false, 
forged, counterfeited, multilated, or altered passport or in- 
strument purporting to be a passport, or any passport validly 
issued which has become void by the occurrence of any con- 
dition therein presecribed invalidating the same, shall be 
fined not more than $2,000 or imprisoned not more than five 
years, or both.” 

The foregoing provisions are not expressly limited to the 
doing of such acts within the United States, and some of the 
things to which they relate would ordinarily be done in a 
foreign country. 

Of pertinence in connection with the question whether it 
was intended that these provisions should operate beyond 


our borders, there is an interesting chapter in Moore’s Inter- 
national Law Digest (v. 2, p. 225 et seq.), in which he 


states it to be an accepted principle “ that a man who outside 
of a country wilfully puts in motion a force to take effect 
in it is answerable at the place where the evil is done” (a 
statement quoted with apparent approval by the Supreme 
Court in Ford v. United States, 273 U.S. 593, 623), but 
cites a number of instances in which we have questioned the 
right of foreign governments to punish American citizens 
for acts committed in this country, ranging from political 
plots to the mere making of “ insulting remarks” about a 


foreign emperor. 
Congress has, however, expressly provided that some laws 


enacted by it shall apply to offenses committed by aliens 
beyond our borders, as illustrated by the following provi- 
sions contained in Section 1750 of the Revised Statutes 
(U.S. C., Title 22, Sec. 131) : 

“Src. 1750. Every secretary of legation and consular 
officer is hereby authorized, whenever he is required or 
deems it necessary or proper so to do, at the post, port, place, 
or within the limits of his legation, consulate, or commercial 
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agency, to administer to or take from any person on oath, 
affirmation, affidavit, or deposition, and to perform any 
notarial act which any notary public is required or author- 
ized by law to do within the United States. Every such 
oath, affirmation, affidavit, deposition, and notarial act ad- 
ministered, sworn, affirmed, taken, had, or done, by or before 
any such officer, when certified under his hand and seal of 
office, shall be as valid, and of like force and effect within 


the United States, to all intents and purposes, as if adminis- 
tered, sworn, affirmed, taken, had, or done, by or before any 


other person within the United States duly authorized and 
competent thereto. If any person shall wilfully and cor- 
ruptly commit perjury, or by any means procure any person 
to commit perjury in any such oath, affirmation, affidavit, or 
deposition, within the intent and meaning of any act of 
Congress now or hereafter made, such offender may be 
charged, proceeded against, tried, convicted, and dealt with 
in any district of the United States, in the same manner, in 
all respects, as if such offense had been committed in the 
United States, before any officer duly authorized therein to 
administer or take such oath, affirmation, affidavit, or depo- 
sition, and shall be subject to the same punishment and 
disability therefor as are or shall be prescribed by any such 
act for such offense; and any document purporting to have 
affixed, impressed, or subscribed thereto or thereon the seal 
and signature of the officer administering or taking the same 
in testimony thereof, shall be admitted in evidence without 
proof of any such seal or signature being genuine or of the 
official character of such person; and if any person shall 
forge any such seal or signature, or shall tender in evidence 
any such document with a false or counterfeit seal or signa- 
ture thereto, knowing the same to be false or counterfeit, 
he shall be deemed and taken to be guilty of a misdemeanor, 
and on conviction shall be imprisoned not exceeding three 
years nor less than one year, and fined in a sum not to exceed 
three thousand dollars, and may be charged, proceeded 
against, tried, convicted, and dealt with, therefor, in the dis- 
trict where he may be arrested or in custody.” 

It is not improbable that the aliens whose cases you have 
submitted also committed perjury, for they would ordinarily 
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be required to swear to the truth of their statements and 
representations. It may be argued that such perjury does 
not come within this section because false statements in con- 
nection with applications for passports and visas are covered 
by other statutes, also hereinbefore mentioned. However, 
the question of perjury must be regarded as moot because 
the aliens have not admitted it, and the statute requires, in 
the absence of a conviction, an explicit admission in order 
to bar.them for moral turpitude. United States v. Williams, 
203 F. 155, 157; Howes v. Tozer, 3 F. (2) 849, 850-852. 
Section 1750 also deals with forgeries but, by its terms, at 
least, is limited to forgeries of consular seals and signatures. 

There is, however, no fundamental reason for placing 
false oaths and false writings upon different moral planes 
because done in defiance of one statute rather than of an- 
other. As a matter of fact, an application for an immigra- 
tion visa would appear to be directly subject to Section 1750 
insofar, at least, as the notarial act of the consul is con- 
cerned. Apparently, the same fraud can be accomplished by 
forging the signature of the supposed applicant as by forg- 
ing the seal and signature of the consul, and it is somewhat 
difficult to conclude that one is less reprehensible than the 
other. 

I approve the conclusion reached in your Department that 
the making or uttering of forgeries in connection with such 
applications for passports or for visas, as well as the direct 
forging of a passport or visa, when contrary to the terms of 
the sections of the passport and immigration laws herein- 
before quoted, should be regarded as involving moral turpi- 
tude, when admitted by the alien, within the contemplation 
of the provision excluding from admission to the United 
States persons who admit having committed a crime involv- 
ing moral turpitude. 

I must concede, however, that the question is not entirely 
free from doubt and that persons whose judgment I respect 
have reached contrary conclusions. Apparently, they have 
been influenced by the fact that the provisions of the statutes 
which apply to forgeries in connection with passports and 
visas are not made applicable to offenses committed abroad 
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in terms so clear as those contained in the statute relating 
to perjury in connection with notarial acts performed at 
American consulates and the forging of consular seals and 
signatures, and, furthermore, that aliens have not heretofore 
been excluded because of derelictions such as those described 
in your letter—evidencing a practice of undoubted weight. 

There are also appealing circumstances in connection 
with some cases. M. D., as the intended wife of an Ameri- 
can citizen, was potentially eligible to admission if he 
had adopted the requisite, although perhaps less convenient, 
course of going abroad to marry her in the first place as, 
apparently, he did later. Perhaps, looking at the matter in 
the abstract, one may doubt that her act of tendering the 
fabricated marriage certificate which had been furnished her 
was so grave that it should forever debar her from this coun- 
try with resultant separation of a family or the expatriation 
of an American citizen. However, she uttered the forged 
certificate and also signed to the application for a visa a 
name which was not hers, and the statute vests us with no 
authority to condone. 

Because of the doubts hereinbefore pointed out and be- 
cause of the harsh results which, in some cases, would follow 
the application of the view herein adopted, I respectfully 
suggest the advisability of cooperation between your Depart- 
ment, the Department of Labor and this Department in 
affording the immigrants hereinbefore mentioned, or such 


of them as may care to avail themselves thereof, the fullest 
opportunity to obtain an adjudication, through test cases in 


our courts, of the correctness of the conclusion that they are 
not entitled to admission. 

In the case of G. B., however, it does not appear to me 
that he has admitted the making or uttering of a forgery. 
Unless there is an admission more explicit than indicated 
by the statement of facts submitted with your letter, his 
case comes within the rule stated in United States v. Wil- 
liams and Howes v. Tozer, supra. 

Respectfully, 
HOMER CUMMINGS. 

To the SECRETARY OF STATE. 
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CIVIL SERVICE STATUS OF EMPLOYEES OF THE RAILROAD 
RETIREMENT BOARD 


Employees of the Railroad Retirement Board are subject to the Civil 
Service Act, Classification Act, and the Economy Act of June 30, 
1932, as amended. 

Such employees are not subject to the Civil Service Retirement Act, 
but they may, through continuous service and necessary transfers 
and reinstatements, retain their rights thereunder in that they will 
again become subject to its provisions upon subsequent transfers 
from the Board to other Government service. 

This opinion is subject to the ultimate determination of the con- 
stitutionality of the Railroad Retirement Act, which has been 
declared unconstitutional by the Supreme Court of the District 
of Columbia. 


- Department or J USTICE, 
November 21, 1934. 


Str: I have the honor to refer to your letter of October 
10 submitting for my opinion the following questions, 
propounded by the Railroad Retirement Board. 

“1. To what extent, if any, are employees of the Railroad 
Retirement Board subject to the provisions of the Civil 
Service Act? 

“2. The Railroad Retirement Act provides that employees 
of the Railroad Retirement Board shall contribute to the 
Railroad Retirement Fund. Must they also contribute to 
the Civil Service Disability and Retirement Fund? 

“3. Are the employees of the Board subject to the Classi- 
fication Act of 1923? 

“4, Will the provisions of the Economy Act of June 30, 
1932, as amended, apply to the Railroad Retirement Board 
and its employees? 

“5. If employees under the Civil Service transfer to the 
Railroad Retirement Board may they retain their rights 
under the Civil Service Disability and Retirement Fund; 
and, if so, how?” 

The Act of June 27, 1934 [48 Stat. 1283], entitled “An Act 
to provide a retirement system for railroad employees, to 
provide unemployment relief, and for other purposes ”, con- 
tained the following pertinent provisions: 

“Src. 9. (a) Personnet.—There is hereby established as 
an Independent agency in the executive branch of the Gov- 
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ernment a Railroad Retirement Board, to be composed of 
three members appointed by the President, by and with 
the advice and consent of the Senate. Each member shall 
hold office for a term of five years, except that any member 
appointed to fill a vacancy occurring prior to the expira- 
tion of the term for which his predecessor was: appointed, 
shall be appointed for the remainder of the term and the 
terms of office of the members first taking office after the 
date of enactment of this Act shall expire, as designated by 
the President, one at the end of two years, one at the end of 
three years, and one at the end of four years, after the date 
of enactment of this Act. One member shall be appointed 
from recommendations made by representatives of the em- 
ployees and one member shall be appointed from recommen- 
dations made by representatives of the carriers, in both 
cases as the President shall direct, so as to provide repre- 
sentation on the Board satisfactory to the largest number 
respectively, of employees and carriers concerned. One 
member, who shall be the chairman of the Board, shall be 
appointed initially, for a term of two years, without recom- 
mendation by either carriers or employees and shall not be 
in the employment of or be pecuniarily or otherwise inter- 
ested in any carrier or organization of employees. Vacan- 
cies in the Board shall not impair the powers nor affect the 
duties of the Board nor of the remaining members of the 
Board of whom a majority of those in office shall constitute 
a quorum for the transaction of business. Each of said 
members shall receive a salary of $10,000 per year, together 
with necessary traveling expenses and subsistence expenses, 
or per diem allowance in lieu thereof, while away from the 
principal office of the Board on duties required by this Act. 
The members and employees of the Board shall be included 
as employees under this Act and together with employees 
recelving annuities shall be furnished free transportation in 
the same manner as such transportation is furnished to 
employees. 

“(b) Dutres.—The Board shall have and exercise all the 
duties and powers necessary to administer this Act. * * * 
The Board * * * shall maintain such offices, provide 
such equipment, furnishings, supplies, services, and facilities 
and employ such persons and provide for their compensa- 
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tion and expenses, as may be necessary to the proper dis- 
charge of its functions.” (48 Stat. 1287.) 

As “an independent agency in the executive branch of the 
Government”, the Board is subject to the provisions of the 
Civil Service Act and the Classification Act unless Congress 
has otherwise clearly provided. (26 Op. 363, 374; idem 502, 
507; 34 Op. 48, 50). It has been pointed out, as of possible 
bearing, that the compensation of these employees does not 
come from the general funds of the United States, that 
Section 9 (a) provides “the members and employees of the 
Board shall be included as employees under this Act”, and 
that the term “employee ” is defined in the Act as meamng 
a “nerson in the service of a carrier”, etc. As indicated in 
the first-cited opinion, supra, the application of the Civil 
Service Act and the Classification Act does not depend upon 
the technical status of the affected person as an employee of 
the United States. Furthermore, the obvious purpose of 
the quoted language was merely to subject the Board and 
its employees to particular provisions of the Act in com- 
mon with employees of the railroads, and the words 
employed for the accomplishment of this purpose cannot 
overcome the fact, expressly declared in the statute, that the 
Board is part of the executive branch of the Government. 

The amended Economy Act (approved March 20, 1933, ec. 
3, 48 Stat. 8, 12) defined the terms “ officer ” and “employee ”, 
as used therein, to mean “any person rendering services in 
or under any branch or service of the United States Gov- 
ernment ”, with some exceptions which are not here perti- 
nent. The Railroad Retirement Board and its employees 
come within this definition. The original Economy Act 
(approved June 30, 1932, c. 314, 47 Stat. 382, 400) had ex- 
cepted “public officials and employees whose compensation 
is derived from assessments on banks and/or is not paid 
from the Federal Treasury ”, with the effect of exempting 
from its provisions “ employees whose compensation was de- 
rived from trust funds and therefore not paid from appro- 
priations from the general fund of the Treasury ”, as stated 
in my opinion of May 16, 1933 (37 Op. 144), to the Secretary 
of War concerning the compensation of employees of the 
Soldiers’ Home; but this exception was eliminated in the 
later Act. 
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The language of the Civil Service Retirement Act of July 
3, 1926, c. 801, 44 Stat. 904, 905, as amended by the Act of 
May 29, 1930, c. 349, 46 Stat. 468, 470, is sufficiently broad 
to include the employees of the Railroad Retirement Board. 
However, the Act which created the Board expressly pro- 
vided that it shall be subject to another and distinct retire- 
ment system, and this express direction must prevail over 
the general language employed in the earlier statute. 

Considering the foregoing, it 1s my opinion that employees 
of the Railroad Retirement Board are subject to the Civil 
Service Act, the Classification Act and the Economy Act, 
but that they are not subject to the Civil Service Retirement 
Act. They may, however, through continuous service with 
necessary transfers or reinstatements, retain their rights un- 
der the Civil Service Retirement Act in the sense that they 
will again become subject to its provisions upon subsequent 
transfer from the Railroad Retirement Board to other Gov- 
ernment service, in accordance with the principles stated in 
34 Op. 192, 198, and 35 Op. 4138, 418. 

As you, of course, know the Railroad Retirement Act has 
been held unconstitutional by the Supreme Court of the 
District of Columbia. This opinion, therefore, is necessarily . 
subject to the ultimate determination of the constitutionality 
of the Act of which the sections herein considered are a part. 


Respectfull 
i a HOMER CUMMINGS. 
To the PRESIDENT, 


STATUS OF EMPLOYEES AFFECTED BY McKELLAR PROVISO 
IN THE EMERGENCY APPROPRIATION ACT, FISCAL YEAR 
1935 


The Secretary of the Treasury is not required by the McKellar proviso 
contained in the Emergency Appropriation Act, fiscal year 1935, to re- 
move from the service the employees affected thereby either by out- 
right separation or by a partial dismissal in the form of furlough, 
and he may continue such employees in a duty status without pay. 


DEPARTMENT OF JUSTICE, 
November 30, 1934. 
Sir: I have the honor to refer to the letter of Acting Sec- 
retary of the Treasury Oliphant, dated November 28, 1934, 
wherein my opinion is requested upon certain questions aris- 
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ing in connection with the Treasury Department’s adminis- 
tration of the so-called McKellar Proviso, contained in the 
Emergency Appropriation Act, fiscal year 1935 (ch. 648, 
48 Stat. 1061), under the heading “ Bureau of Internal 
Revenue.” 

The questions submitted for my consideration by the Act- 
ing Secretary are as follows: 

“1. Does the McKellar Proviso require the Secretary of 
the Treasury to remove the class of employees included 
within its scope from the service, either by outright separa- 
tion or by a partial dismissal in the form of a furlough? 

“92. If your answer to the first question is in the negative. 
is the Secretary of the Treasury authorized by law to con- 
tinue the employees in question in a duty status without 
pay?” 

The McKellar Proviso is in these words: 

“ Provided, That after December 1, 1934, no part of the 
appropriation made herein or heretofore made for the fiscal 
year 1935 shall be used to pay the salary of any person 
formerly employed as investigator, special agent, senior 
warehouseman, deputy prohibition administrator, agent, as- 
sistant attorney, assistant prohibition administrator, senior 
investigator, deputy production administrator, storekeeper or 
gauger, or any other position in the Prohibition Bureau or 
Alcoholic Beverage Unit, Department of Justice, who was 
separated from the service of such Bureau or Unit between 
June 10, 1933, and December 31, 1933, while in any such 
position in the Treasury Department, unless and until such 
person shall be appointed thereto as a result of an open, 
competitive examination to be hereafter held by the Civil 
Service Commission.” 

This proviso does not in express terms direct or require 
removal from the service of the employees included within 
its scope. Nor does it, in my opinion, do so by implication. 
The positions occupied by these employees and the salaries 
appertaining thereto were created and established under 
general statutes theretofore enacted by the Congress. 

The proviso does not purport to abolish these positions. 
On the contrary, its language clearly indicates that the Con- 
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gress did not intend to abolish them. It provides only that 
after December 1, 1934, no part of the appropriation made 
under the Act or theretofore made for the fiscal year 1935, 
shall be used to pay the salary of any employee falling 
within its provisions unless and until such employee shall 
have been appointed to the position occupied by him as a 
result of an open competitive examination thereafter to be 
held by the Civil Service Commission. 

In view of the foregoing, and since it appears that the 
employees involved had been appointed to their positions in 
the Treasury Department pursuant to statutory authority at 
the time of the enactment of the proviso, it is clear that the 
proviso does not change or affect their status as employees 
in the Treasury Department, except with respect to the 
payment of their salaries. 

Since this is so, it is my opinion that the proviso does not 
require the Secretary of the Treasury to remove these em- 
ployees from the service, either by outright separation or by 
a partial dismissal in the form of a furlough. For the same 
reasons, and as a necessary corollary, it is my further opinion 
that they may be continued in the service in a duty status 
without pay. 

The questions submitted by the Acting Secretary are 
answered accordingly, the first question being answered in 
the negative and the second in the affirmative. 

Respectfully, 
HOMER CUMMINGS. 


To the SEcRETARY OF THE TREASURY. 


RESPONSIBILITY FOR MAINTENANCE OF THE NATIONAL 
ARCHIVES BUILDING 


General statutory provisions and the Exccutive Order of June 10, 
1933, would vest the responsibility for operation and maintenance 
of the Archives Building in the office of National Buildings, Parks, 
and Reservations, whereas the act of June 19, 1984, c. 668, 48 
Stat. 1122, authorizes future appropriations for the maintenance 
of the Archives Building to be expended under the direction of 
the Archivist of the United States and indicates an apparent pur- 
pose to preserve the authority of the office of National Buildings, 
Parks, and Reservations, an inconsistency thus being created. 
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The President is advised to recommend to Congress that the apprvu- 
priation, when made, for the operation and maintenance of the 
Archives Building be so worded as to show conclusively whether 
the responsibility for such operation and maintenance is vested 
in the office of National Buildings, Parks, and Reservations or 
in the Archivist of the United States. 


DEPARTMENT OF JUSTICE, 
December 4, 1934. 


Sir: I have your request of November 15 for my opinion 
whether the maintenance and operation of the National 
Archives Building, when completed, will be the responsi- 
bility of the Director of National Buildings, Parks, and 
Reservations or of the Archivist of the United States. 

The Act of June 19, 1934, c. 668, 48 Stat. 1122, created the 
office of Archivist of the United States and contained the 
following pertinent sections: 

“Src. 4. The immediate custody and control of the Na- 
tional Archives Building and such other buildings, grounds, 
and equipment as may from time to time become a part of 
the National Archives Establishment (except as the same 
is vested by law in the Director of National Buildings. 
Parks, and Reservations) and their contents shall be vested 
in the Archivist of the United States. 

“Sec. 10. That there are hereby authorized such appro- 
priations as may be necessary for the maintenance of the 
National Archives Building and the administration of the 
collections, the expenses, and work of the Commission on 
National Historical Publications, the supply of necessary 
equipment and expenses incidental to the operations afore- 
said, including transfer of records to the Archives Build- 
ing; printing and binding; personal services in the District 
of Columbia and elsewhere; travel and subsistence and per 
diem in leu of subsistence, notwithstanding the provisions 
of any other Acts; stenographic services by contract or 
otherwise as may be deemed necessary; purchases and ex- 
change of books and maps; purchase, exchange, and opera- 
tion of motor vehicles; and all absolutely necessary contin- 
gent expenses, all to be expended under the direction of the 
Archivist, who shall annually submit to Congress estimates 
therefor in the manner prescribed by law. 
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“ Sec. 11. All Acts or parts of Acts relating to the charge 
and superintendency, custody, preservation, and disposition 
of official papers and documents of executive departments 
and other governmental agencies inconsistent with the pro- 
visions of this Act are hereby repealed.” 

The several statutory provisions included in the United 
States Code as Section 1 and Sections 9 to 19, inclusive, of 
Title 40, vested “the control and allotment of space in 
owned or leased government buildings in the District of 
Columbia,” with some exceptions not here pertinent, in a 
Public Buildings Commission, vested “ the responsibility for 
the care, maintenance and protection ” of buildings occupied 
by the State Department, War Department, Navy Depart- 
ment, Department of Justice, Department of Commerce, 
Department of Labor, Treasury Department, Pension Office, 
Patent Office, General Land Office, Civil Service Commis- 
sion, and Interstate Commerce Commission, in the Director 
of Public Buildings and Public Parks of the National 
Capital, and then contained, in Section 19, the following 
general provision: 

“The said Director of Public Buildings and Public Parks 
shall also have charge of all other public buildings and 
grounds in the District of Columbia, under such regulations 
as may be prescribed by the President, through the War 
Department, except those buildings and grounds which are 
otherwise provided for by law.” 

Immediately following, in Section 20, is a provision that 
the Director shall submit annually “a report of his opera- 
tions for the preceding year, with an account of the manner 
in which all appropriations for public buildings and grounds 
have been applied, including a statement * * * of the 
condition of the public buildings and grounds, and of the 
measures necessary to be taken for the care and preservation 
of all public property under his charge.” 

By Executive Order of June 10, 1933, the Public Buildings 
Commission and the office of Public Buildings and Public 
Parks of the National Capital were abolished and their 
functions, including specifically “all functions of admin- 
istration of public buildings,” etc., were “consolidated in 


an Office of National Parks, Buildings, and Reservations in 
144790°—37—vol. 388-13 
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the Department of the Interior, at the head of which shall 
be a director of national parks, buildings, and reservations.” 

The effect and purpose of these provisions in the Executive 
order were considered in my opinion to you of September 
18, 1983 (37 Op. 274), and in my opinion of November 
7, 1933, to the Secretary of the Interior (37 Op. 340). As 
stated in the last mentioned opinion, the new buildings 
authorized by the Act of July 3, 1930, c. 846, 46 Stat. 
860, 907 (including the new Archives Building), were 
provided “in recognition of, and in view of caring for, 
the particular needs of the Departments and Offices named ”, 
but with power in the Public Buildings Commission (trans- 
ferred by the Executive order to the Office of National 
Parks, Buildings, and Reservations) to assign the space 
therein, if there is any surplus space, to the end that it shall 
not lie idle while at the same time another Department is in 
need of additional space. 

It is thus the clear policy of the Government to centralize 
the responsibility for maintenance and operation of public 
buildings in the District of Columbia, and, as a corollary, 
it is not the policy to vest this responsibility in the adminis- 
trative heads of the Departments or independent establish- 
ments occupying such buildings. Section 4 of the Act of 
June 19, 1934, vesting in the Archivist of the United States 
“the immediate custody and control of the National Ar- 
chives Building * * * (except as the same is vested by 
law in the Director of National Buildings, Parks, and Reser- 
vations)” apparently recognizes this policy and the probable 
application to the Archives Building of the above mentioned 
statutes and executive order. 

The provision in Section 10 “that there are hereby au- 
thorized such appropriations as may be necessary for the 
maintenance of the National Archives Building and the 
administration of the collections * * * all to be ex- 
pended under the direction of the Archivist,” contains no 
repeal of any existing legislation; and Section 11 which 
purports to repeal inconsistent acts and parts of acts, men- 
tions no act relating to operation and maintenance of public 
buildings. 

As the matter now stands, general statutory provisions and 
the Executive Order of June 10, 1938, would vest the respon- 
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‘sibility for operation and maintenance of the Archives 
Building in the Office of National Buildings, Parks, and 
Reservations while Section 10 of the Act of June 19, 1934 
“ authorizes ” future appropriations for its maintenance “ to 
be expended under the direction of the Archivist,” present- 
ing both an anomaly and inconsistency since the last-men- 
tioned Act not only did not repeal or modify the prior 
legislation but actually, in Section 4, indicated an apparent 
purpose to preserve the authority of the Office of National 
Buildings, Parks, and Reservations. Until the building is 
completed and some appropriation for its maintenance is 
made the question may be regarded largely as moot, with the 
ultimate answer subject to be affected by the appropriation 
when made. 

I think the exigencies require that when the appropriation 
for maintenance of the Archives Building is made it be so 
worded as to show conclusively the intention that it shall be 
expended by and under the direction of the Office of Na- 
tional Buildings, Parks, and Reservations of the Department 
of the Interior, and I respectfully advise that you so recom- 
mend to Congress unless, of course, it shall be the intention to 
vest the responsibility for operation and maintenance in the 
Archivist, in which event the exigencies even more strongly 
require a clear legislative statement of such purpose. 


Respectfully, 
HOMER CUMMINGS. 
To THE PRESIDENT. 


FURNISHING ASSISTANCE TO AIRCRAFT UNDER THE AIR 
COMMERCE ACT OF 1926 


The existence in any aircraft of a state of disrepair or other inappro- 
priateness for safe flight, including lack or shortage of fuel, oil, 
equipment, or supplies, apparent when assistance is requested, is 
sufficient to justify the furnishing of assistance to such aircraft 
under the Air Commerce Act of 1926, provided that the need has 
reasonable relation to an actual and definite fiisht. 

The meaning of the term “ emergency ”’ considered. 


DEPARTMENT OF JUSTICE, 
December 7, 1934. 
Srr: I have the honor to refer to our recent exchange of 
communications and to enclose herewith, for your informa- 
tion, copies of letters addressed to me under date of Septem- 
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ber 8, 1934, by the Secretary of State and under date of 
November 2, 1934, by the Secretary of Commerce, in connec- 
tion with your request for my opinion regarding the 
authority of the Army Air Corps, in the Canal Zone and in 
the Philippine Islands, to repair and service private air- 
planes, commercial airplanes, and airplanes of the Republic 
of Panama. 

You state that a difference of opinion exists between your 
Department and the Department of Commerce, but all con- 
cerned apparently agree that the matter is governed entirely 
by the following paragraph of the Air Commerce Act of 
1926 (44 Stat. pt. 2, pp. 568, 571): 

“The head of any Government department or other inde- 
pendent establishment having jurisdiction over any airport 
or emergency landing field owned or operated by the United 
States may provide for the sale to any aircraft of fuel, oul, 
equipment, and supplies, and the furnishing to it of mechan- 
ical service, temporary shelter, and other assistance under 
such regulations as the head of the department or establish- 
ment may prescribe, but only f such action is by reason of 
an emergency necessary to the continuance of such aircraft 
on its course to the nearest airport operated by private enter- 
prise. All such articles shall be sold and such assistance 
furnished at the fair market value prevailing locally as 
ascertained by the head of such department or establish- 
ment. All amounts received under this subdivision shall be 
covered into the Treasury; but that part of such amounts 
which, in the judgment of the head of the department or 
establishment, is equivalent to the cost of the fuel, oil, equip- 
ment, supplies, services, shelter, or other assistance so sold 
or furnished shall be credited to the appropriation from 
which such cost was paid, and the balance, if any, shall be 
credited to miscellaneous receipts.” 

The Secretary of Commerce quotes the Bureau of Air 
Commerce to the effect that— 

“On or about May first of the current year, the War De- 
partment issued an order based upon its construction of the 
Air Commerce Act prohibiting the Air Corps from any 
longer repairing private and commercial airplanes or sell- 
ing aircraft supplies or equipment to owners or operators 
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of such aircraft in the Canal Zone or the Republic of 
Panama.” 

I have been furnished with no copy of any such order. 
On the contrary, the documents submitted to me indicate 
that you have no doubt of your authority to make such 
repairs and to sell such supplies and equipment “if such 
action is by reason of an emergency necessary to the con- 
tinuance of such aircraft on its course to the nearest airport 
operated by private enterprise.” 

Concerning the limitation marked by the quoted words, 
the Bureau of Air Commerce suggests that “‘ emergency,’ 
which is the term primarily in issue, should be given the 
connotation of straitened or necessitous, both of which are 
to be found as synonymous with emergency in the Webster’s 
New International Dictionary.” 

It is also apparent from the correspondence with your 
Department and with the other Departments mentioned 
that there are no adequate private facilities for the servic- 
ing of airplanes in the Republic of Panama, the Canal Zone 
and the Philippines; and, apparently, there is a view that 
this situation may in itself present an emergency. 

The Circuit Court of Appeals for the Eighth Circuit, in 
United States v. Southern. Pac. Co., 209 F. 562, 566, con- 
sidered the definitions of Webster and other authorities. 
when seeking the meaning of the word “emergency” as 
used in a federal statute relating to operation of rail- 
roads. It pointed out that conditions consequent upon 
“usual causes” would not amount to emergencies; that 
even “sudden illness,” though it might in the first place 
present an emergency, with lapse of time would cease to do 
so; and that each case must depend upon its own facts. 

It has also been concluded in the following cases, and in 
the cases therein cited, that a condition sorely requiring 
a remedy but which has existed for an appreciable time 
cannot be said to present an “emergency,” within the 
common meaning of the word. 

De Angelis v. Laino, 252 N. Y. 8S. 871, 885: 

“The danger of fire hazard in the above schools has 
existed since the construction of the same. It is no worse 
now than it has been for many years past. The mere fact 
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that the Strayer report focuses attention on it does not 
convert it into an emergency, at least, not as a matter of 
law. It, at least, points to the existence of an exigency 
‘where something helpful needs to be done at once; an 
emergency is more pressing, and naturally less common 
than an exigency.’ Hurst v. City of Millersburg, 220 Ky. 
108, 111, 294 S. W. 788, 789. The statute in question does 
not cover an exigency.” 

Brooklyn City R. Co. v. Whalen, 182 N. Y. S. 283, 286: 

“The appellant contends that the maintenance of the bus 
lines is justified by emergency, and the inadequacy of the 
service of the street railway lines is put forward as creating 
the emergency. * * * The word ‘emergency’ is defined 
as a sudden or unexpected occurrence or condition, calling 
for immediate action. This can hardly be applied to a 
permanent condition of inadequacy of service * * *.” 

However, it would be highly impracticable to adhere too 
rigidly to the idea of suddenness or unexpectedness as ap- 
plied to a state of disrepair in an airplane which, while in 
actual flight to some destination, lands at an army airport 
to seek assistance. At some time between the perhaps 
scarcely perceptible beginning of disrepair and the final 
breakdown of an airplane from such cause there is undoubt- 
edly an emergency. Dictates both of humanity and of 
common sense repel the idea that Congress intended to with- 
hold the aid provided by the statute until a breakdown 
should be imminent or intended that an airplane in an ad- 
mitted state of disrepair should be sent on its course in such 
condition or with only such limited adjustments and re- 
placements as might, in some one’s not infallible judgment, 
be sufficient to enable it to reach the nearest airport operated 
by private enterprise. Furthermore, this would be incon- 
sistent with the intention professed in both the House and 
the Senate to foster safe flying by fit planes. (H. Rept. 572; 
S. Rept. 2, 69th Cong.) 

In my opinion the conclusion is required, in order to give 
the statute reasonable operation and to avoid results ob- 
viously not intended, that the existence of a state of dis- 
repair or other inappropriateness for safe flight, including 
lack or shortage of fuel, oil, equipment or supplies, apparent 
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when assistance is requested, is sufficient to justify its rendi- 
tion under the statute, provided that the need has reasonable 
relation to some actual and definite flight. Each case will 
depend largely upon its own peculiar facts. It is probable 
that some cases which it has been suggested ought to be pro- 
vided for as a matter of policy will not come within the rule 
herein stated, but, in the absence of additional legislation, 
you are not authorized to sell supplies and equipment or to 
render services beyond the limitation expressed in the 1926 
statute. 
Respectfully, 
HOMER CUMMINGS. 

~ To the Secretary or War. 


JURISDICTION OF THE ATTORNEY GENERAL—CERTAIN 
CASES IN WHICH THE ATTORNEY GENERAL WILL NOT 
RENDER AN OPINION 


The Attorney General is without authority to render an opinion upon 
a question already considered and decided by the official presenting 
the question, and he will decline to render an opinion upon a ques- 
tion contemporaneously pending before the courts for determination. 


DEPARTMENT OF JUSTICE, 
December 14, 1934. 


Sir: I have your letter of October 5, 1934, in which you 
invite attention to the decision of the Supreme Court in 
the case of Lynch v. United States (292 U.S. 571), and state 
that you have considered the effect of this decision relative 
to claims arising under Section 305 of the World War 
Veterans’ Act (43 Stat. 626), as amended, and have decided 
that this decision cannot be taken as enunciating the prin- 
ciple that Section 305 is such a provision of law as Section 
17 of the Economy Act approved March 20, 1933 (Public 
No. 2, 738d Congress, 48 Stat. 11) could not validly repeal. 
You express the view that litigation will result from your 
administrative action and inasmuch as this Department will 
have the duty of defending the Government’s position in 
court you request my opinion as to whether the views of this 
- Department coincide with those of the Veterans’ Adminis- 
tration. | 
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It appears from your letter that I am not called upon to 
give an opinion upon a question of law now pending and 
undetermined in the Veterans’ Administration but am asked 
to give an opinion upon a question which you have already 
considered and decided. It has been held by my predecessors 
that this Department possesses no jurisdiction under the law 
to revise a conclusion already reached and about which the 
official presenting the question merely desires my confirma- 
tory opinion, (20 Op. 440). Furthermore, I am advised 
that a similar question is now before the United States 
District Court for the District of Nebraska in the case of 
Mrs. Emma Thomas, Administratriz of the E'state of James 
A. Hakel, deceased, v. United States, involving a claim for 
insurance benefits under Section 309 of the World War Vet- 
erans’ Act, as amended. This Department has heretofore fol- 
lowed the practice of declining to render opinions upon ques- 
tions contemporaneously pending before the courts for deter- 
mination and which are within their competency to decide. 

For the reasons above stated, I a that I am unable to 

comply with your request. 
Respectfully, 
HOMER CUMMINGS. 


To the ADMINISTRATOR OF VETERANS’ AFFAIRS. 


CONSTRUCTION OF EIGHT HOUR LAW WITH REFERENCE 
TO DREDGE WORKERS 


Members of the crew of a dredge or other like floating plant are 
not laborers or mechanics within the meaning of the act of June 19, 
1912, 36 Stat. 137, relating to the employment of laborers and 
mechanics on work performed under contract for the United States, 
and the provisions of the act are not applicable to their employment. 


DEPARTMENT OF JUSTICE, 
December 31, 1934. 
Sir: I have your letter of December 3, requesting my 
opinion whether members of the crew of a dredge or other 
floating plant are laborers or mechanics within the meaning 
of the Act of June 19, 1912, c. 174, 37 Stat. 187 (U.S. C., 
Title 40, Sec. 324), and whether the custom of “trad- 
ing shifts,” said to be practiced among them, is within the 
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inhibition of that Act relating to the employment of 
laborers and mechanics on work performed under contract 
for the United States. 

The alleged custom of “trading shifts” is illustrated by 
the following statement of a contractor in explanation of an 
apparent violation called to attention by your Department: 

“This was due to an old custom among our union oper- 
ators and engineers which they call ‘ Trading Shifts.’ In 
the above instance, our chief operator, O. Tollakson, whose 
shift began at 7 A. M., wanted to be absent that shift so 
he could take in the American Legion convention and see 
the parade, etc. and arranged with Larsen and Selee to 
work his shift for him. Consequently he now owes each 
of them one half day’s work which he will work out for 
them at such time as they may want to be absent during 
their future shifts. 

“We do not recognize this shift trading and in the pres- 
ent instance Tollakson was paid a full day’s pay for Tues- 
day, even though absent, and Larsen and Selee were each 
paid a day’s pay only and without overtime. 

“In such cases we pay no overtime and no money changes 
hands. These men all belong to the same union and we 
pay no attention to such trades as long as we get results 
on the work.” 

The Act of June 19, 1912, reads, in part, as follows: 

“That every contract hereafter made to which the United 
States, any Territory, or the District of Columbia is a 
party, and every such contract made for or on behalf of 
the United States, or any Territory, or said District, which 
may require or involve the employment of laborers or 
mechanics shall contain a provision that no laborer or 
mechanic doing any part of the work contemplated by the 
contract, in the employ of the contractor or any sub- 
contractor contracting for any part of said work contem- 
plated, shall be required or permitted to work more than 
eight hours in any one calendar day upon such work; and 
every such contract shall stipulate a penalty for each viola- 
tion of such provision in such contract of five dollars for 
each laborer or mechanic for every calendar day in which 
he shall be required or permitted to labor more than eight 
hours upon said work * * *.” (387 Stat. 137.) 
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I approve the Judge Advocate General’s conclusion that 
one who is charged by statute, and has undertaken by con- 
tract, not to permit his employees to work more than eight 
hours a day cannot escape responsibility by pleading that 
the men worked voluntarily and that he paid no attention 
to such detail. Other factors, however, require considera- 
tion, as pointed out in your letter. 

The foregoing statute prescribed a civil penalty. In con- 
nection therewith it is necessary to consider a penal statute 
upon the same subject, which was then in effect and was 
saved from modification or repeal by an express provision 
in the later Act. I refer to the Act of August 1, 1892, c. 352, 
97 Stat. 340 (U. S. C., Title 40, Secs, 321-323), which is 
copied below: 

“That the service and employment of all laborers and 
mechanics who are now or may hereafter be employed by 
the Government of the United States, by the District of 
Columbia, or by any contractor or subcontractor upon any 
of the public works of the United States or of the said 
District of Columbia, is hereby limited and restricted to 
eight hours in any one calendar day, and it shall be unlaw- 
ful for any officer of the United States Government or of 
the District of Columbia or any such contractor or subcon- 
tractor whose duty it shall be to employ, direct, or control 
the services of such laborers or mechanics to require or per- 
mit any such laborer or mechanic to work more than eight 
hours in any calendar day except in case of extraordinary 
emergency. 

“Src. 2. That any officer or agent of the Government of 
the United States or of the District of Columbia, or anv 
contractor or subcontractor whose duty it shall be to employ, 
direct, or control any laborer or mechanic employed upon 
any of the public works of the United States or of the 
District of Columbia who shall intentionally violate any 
provision of this act, shall be deemed guilty of a misde- 
meanor, and for each and every such offense shall upon con- 
viction be punished by a fine not to exceed one thousand 
dollars or by imprisonment for not more than six months, 
or by both such fine and imprisonment, in the discretion 
of the court having jurisdiction thereof.” 
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Section 4612 of the Revised Statutes (U. S. C., Title 46, 
Sec. 718), which was in effect when each of the foregoing 
acts was passed and is still effective, provided that “every 
person (apprentices excepted) who shall be employed or en- 
gaged to serve in any capacity on board ” a vessel belonging 
to a citizen of the United States “shall be deemed and taken 
to be a ‘seaman ’”, and it defined “ vessel ” as comprehend- 
ing “every description of vessel navigating on any sea or 
channel, lake or river * * *.” Referring to this section, 
the Supreme Court concluded that workers on floating 
dredges, who are “seamen” within its provisions, cannot 
be considered as “ laborers ” or “ mechanics ” under the Act 
of August 1, 1892. Hillis v. United States, 206 U. S. 246, 
259. 

The case cited was decided May 13, 1907. Subsequently, 
Congress again used the words “ laborers ” and “ mechanics ” 
in the Act of June 19, 1912, with necessary effect as indicated 
in the following excerpt from an opinion rendered by 
Attorney General Wickersham under date of November 27, 
1912 (29 Op. 5838, 586). 

“Clearly the Act of June 19, 1912 (37 Stat. 1387), must 
receive the same construction. That statute was passed for 
the purpose of enlarging the scope of the eight-hour law so 
that 1t should not be confined to labor on ‘ the public works 
of the United States,’ but should apply to all Government 
contracts generally. It did not, however, purport to enlarge 
the class of employees entitled to the benefit of the act but 
limited it, as before, to ‘laborers or mechanics.’ These 
words had, as has been pointed out, received a fixed judicial 
construction so as not to include ‘ seamen ’ and the term ‘ sea- 
men’ had been held to include all persons serving in any 
' capacity on vessels such as dredges, scows, barges, etc. As 
Congress deliberately chose to retain the term ‘laborers or 
mechanics’ in the act of June 19, 1912, after it had been 
the subject of judicial interpretation, that interpretation 
must be read into the act, so that persons employed on 
dredges are no more within the provisions of this later act 
than they were within those of the earlier act of August 1, 
1892.” 
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Later, by the Act of March 3, 1913, c. 106, 37 Stat. 726, 
Congress amended the Act of August 1, 1892 (the penal 
statute), so as to make it applicable both to “laborers and 
mechanics ” and to all persons performing “ services similar 
to those of laborers and mechanics in connection with dredg- 
ing or rock excavation in any river or harbor,” with a pro- 
viso that nothing contained therein should apply to such 
dredge workers “ while not directly operating dredging or 
rock excavating machinery or tools.” The purpose of this 
amendment was thus stated by the Senate committee which 
reported it (S. Rept. 1056, 62d Cong., 2d Sess.) : 

“ The legislation provided for in the bill makes the eight- 
hour workday applicable to dredge workers on Government 
work just as it is now applicable to other workers on Gov- 
ernment work. By a decision of the United States Supreme 
Court in Hillis v. The United States (206 U. S. 246) it was 
held that the words ‘laborers and mechanics’ in the act 
of 1892 do not include workmen engaged in ocean dredging; 
that the latter fall within the category of seamen and were 
subject to maritime jurisdiction. The proposed legislation 
supphes this omission in the law and brings workers in 
Government dredging and in dredging for the Government 
under the eight-hour day.” 

The amendment did not affect the prior holdings that 
dredge workers are not laborers or mechanics, within the 
meaning of those words as used in the eight-hour legisla- 
tion. It merely provided for what the committee termed 
an ‘‘ omission in the law ” by extending it to dredge workers 
performing duties of the nature indicated in addition to 
“laborers and mechanics,” and it expressly amended only 
the penal statute, using no language even remotely sugges- 
tive of purpose also to amend the separate statute providing 
for a civil penalty. If in this, Congress evidenced a view 
that dredge workers (or some of them) should be subject 
to the requirements of the eight-hour laws, it also evidenced 
legislative acceptance of the prior holdings that dredge 
workers are not “ laborers and mechanics,” within the mean- 
ing of the words as used in those laws. - 

Considering the foregoing, it is my opinion that members 
of the crew of a dredge or other like floating plant are not 
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to be deemed laborers or mechanics within the meaning of 
the Act of June 19, 1912, and that its provisions are not 
applicable with respect to their employment. Of course, 
you will understand that this conclusion is limited to the 
Act mentioned and is without bearing upon the application 
of the penal statute which is also discussed herein. 
Respectfully, 
HOMER CUMMINGS. 
To the SECRETARY OF WAR. 


OFFICE OF RECORDER OF DEEDS OF THE DISTRICT OF 
COLUMBIA 


The Recorder of Deeds of the District of Columbia is an officer of 
the municipal government of the District of Columbia. Such offi- 
cer is required by law to submit estimates for appropriations for 
his office to the Commissioners of the District of Columbia, and to 
submit to hearings by the Commissioners on such estimates. 


DEPARTMENT OF JUSTICE, 
January 3, 1935. 


Sir: I have your memorandum of December 21, trans- 
mitting for my consideration the following questions sub- 
mitted by the Recorder of Deeds of the District of Co- 
lumbia : 

“First: Whether or not the office of the Recorder of 
Deeds of the District of Columbia is an independent office, 
not attached either to the government of the District of 
Columbia or to any department of the general government. 

“Second: If question Number one is answered in the 
affirmative, is it mandatory that the Recorder transmit 
through the District government its estimates covering ap- 
propriations; or submit to a hearing on said estimates before 
the Commissioners of the District of Columbia, or in any 
wise submit to the jurisdiction of the Board of Commis- 
sioners of the said District of Columbia. 

“Third: Whether there is not vested in said Recorder of 
Deeds the right to submit directly to the various depart- 
ments of the government for direct action any matter per- 
taining to the finances or conduct of his office.” 

The Act of Congress of March 8, 1801, c. 24, 2 Stat. 115, 
imposed upon the Clerk of the Circuit Court of the District 
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of Columbia “the same duties respecting the recording of 
deeds * * * as are now performed * * * by the 
clerks of the counties of the respective states of Maryland 
and Virginia.” The Act of February 14, 1863, c. 34, 12 Stat. 
651, created the office of Register of Deeds, to be appointed 
by the President by and with the advice and consent of the 
Senate, and charged him with “all the duties respecting the 
recording of deeds and other instruments of writing ” there- 
tofore performed by the Clerk of the Circuit Court. The 
title of the office was changed to “ Recorder of Deeds” by 
the Act of March 3, 1869, c. 151, 15 Stat. 341. 

The Act of February 21, 1871, c. 62, 16 Stat. 419, 425, 
provided that the office and duties of Recorder of Deeds 
“shall remain as under existing laws till modified by act of 
congress”, but authorized the local legislative assembly 
(subsequently abolished by the Act of June 20, 1874, c. 337, 
18 Stat. 116) to impose upon him “such additional duties 
* * * as may be necessary to the due enforcement of the 
laws of said District.” The Court of Appeals has stated 
that “ the Recorder of Deeds is in the category of ministerial 
officers.” Dancy v. Clark, 24 App. D. C. 487, 499. 

Until 1926 the fees collected by the office were applied 
directly to its support. Senate Report No. 490, 69th Cong. 
1st sess. By the Act of April 24, 1926, c. 176, 44 Stat. 322, 
all such fees are now required to be paid “ to the Collector of 
Taxes for the District of Columbia for deposit in the Treas- 
ury of the United States to the credit of the District of Co- 
lumbia.” It is also provided by the sume Act that “the 
annual estimates of appropriations for the government of 
the District of Columbia * * * shall include estimates 
of appropriations for the operation and maintenance” of 
the office of Recorder of Deeds. The Senate Committee re- 
porting the bill (Report No. 490, swpra) had stated a pur- 
pose to place the office of Recorder of Deeds “on the same 
basis as other district offices” and to require the submission 
of estimates for appropriations “in the regular way.” 

Under the Budget and Accounting Act of 1921, c. 18, 42 
Stat. 20, 23 (U.S. C., Title 31, sections 1, 23), estimates for 
each “ department or establishment ”, defined as “ including 
the municipal government of the District. of Columbia ”, are 
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required to be submitted by “ the heads ” thereof to the Bu- 
reau of the Budget. The Commissioners of the District of 
Columbia (appointed by the President by and with the ad- 
vice and consent of the Senate) undoubtedly occupy the posi- 
tion of “ head ” of the municipal government of the District. 
In addition to the various specific powers which Congress 
has conferred upon them, they are vested generally with “ the 
executive power” and charged to “take care that the laws 
be faithfully executed ”, such general powers having been 
vested in the Governor of the District of Columbia by Sec- 
tions 3 and 6 of the Revised Statutes of the District and 
transferred to the Commissioners, after the office of Gov- 
ernor was abolished, by the Act of June 20, 1874, c. 337, 18 
Stat. 116, and the Act of June 11, 1878, c. 180, 20 Stat. 102, 
103 (D. C. Code, 1930, Title 20, Secs. 9, 11). 

Since passage of the Act of April 24, 1926, as I have been 
informed, upon inquiry, the estimates for appropriations 
for the office of Recorder of Deeds have been considered 
by the Commissioners and included in the total estimates 
for the municipal government. The Recorder of Deeds has 
at times questioned the propriety of this procedure but both 
the Commissioners and the Bureau of the Budget have in- 
sisted that it be followed. 

Apparently it has been the view of the Recorder of Deeds 
that. he is accountable only to the President because the 
President appoints him. This, however, is unsound. The 
President has always appointed many subordinate officers, 
and it is established practice that the manner of their ap- 
pointment does not relieve them of that accountability to 
their superiors, other than the President, which is essential 
to orderly administration. 

Considering the foregoing, it is my opinion that the Re- 
corder of Deeds is an officer of the municipal government 
of the District of Columbia, is charged by statute with the 
duty of submitting his estimates for appropriations to the 
Commissioners of the District of Columbia in the same man- 
ner as other officers of the municipal government, and is re- 
quired, aS a necessary concomitant, to submit to hearings 
by the Commissioners concerning such estimates. Insofar as 
the third question may appear to comprehend matters other 
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than estimates for appropriations, it is stated at the office 
of the Commissioners that the Recorder of Deeds does com- 
municate directly with the departments and that they have 
not questioned his right to do so—which, I think, makes 
further consideration of the question unnecessary at the 
present time. 
Respectfully, 
WILLIAM STANLEY, 
Acting Attorney General. 
To the PRESIDENT. 


VALIDITY OF A PROPOSED BOND ISSUE OF PUERTO RICO 


The proposed bond issue of Puerto Rico in the amount of $75,000 for 
the retirement of bonds issued for financing the construction of 
the Isabella Irrigation System is authorized under the acts and 
Executive order cited herein; and the form of bond submitted 
complies with the law and the determinations of the Treasurer of 
Puerto Rico approved by the Governor. | 


DEPARTMENT OF JUSTICE, 
January 9, 19365. 


Sir: I have your letters of December 6 and January 5, 
stating that your Department has been authorized to sell 
' for the account of the Government of Puerto Rico bonds of 
the face value of $75,000, the proceeds of which are to be 
used in the payment of the principal of bonds heretofore 
issued and sold in connection with the construction of the 
Isabela Irrigation System, and requesting my opinion con- 
cerning their legality. 

It is proposed to issue the bonds under authority con- 
tained in Section 3 of the Act of Congress approved March 
2, 1917, entitled “An Act to provide a civil government 
for Puerto Rico, and for other purposes,” as amended by 
the Act of March 4, 1927 (c. 145, 39 Stat. 951, 953; c. 503, 
44 Stat. 1418; U.S. C., Title 48, sections 741, 745), and Act 
No. 59 of the Legislature of Puerto Rico, approved June 18, 
1919, as amended by Act No. 61, approved July 21, 1923, and 
Act 29, approved May 1, 1934, as modified by the Joint Reso- 
lution of Congress approved June 5, 1933, “To assure uni- 
form value to the coins and currencies of the United States ” 
(48 Stat. 112), and by Executive Order No. 6726 of May 
29, 1934, issued under authority contained in the Act of 
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Congress of March 3, 1933 (47 Stat. 1489, 1517), providing 
for reorganizations within the executive branch of the 
Government. 

You state that they are to be issued in coupon form, in 
the denomination of $1,000 each, to’be dated January 1, 
1935, and to bear interest at the rate of 414 per centum per 
annum, payable at the Treasury of the United States semi- 
annually on January 1 and July 1 of each year, the prin- 
cipal thereof to be payable January 1, 1974, reserving, how- 
ever, to the People of Puerto Rico the right to redeem all 
or any number of the said bonds at 5 per centum above par, 
with accrued interest, on January 1, 1945, or on any inter- 
est payment date thereafter, upon giving six months’ notice 
in such manner as may be prescribed by the Treasurer of 
Puerto Rico. A copy of the form of the proposed bond was 
submitted with your letter. 

Section 3 of the Act of March 2, 1917, as amended, 
provides: 

“* * * and when necessary to anticipate taxes and 
revenues, bonds and other obligations may be issued by 
Puerto Rico or any inunicipal government therein as may 
be provided by law, and to protect the public credit: Pro- 
vided, however, That no public indebtedness of Puerto Rico 
and the municipalities of San Juan and Ponce shall be 
allowed in excess of 10 per centum of the aggregate tax 
valuation of its property * * *. In computing the in- 
debtedness of the people of Puerto Rico, municipal bonds 
for the payment of interest and principal of which the good 
faith of the people of Puerto Rico has heretofore been 
pledged and bonds issued by the people of Puerto Rico 
secured by bonds to an equivalent amount of bonds of 
municipal corporations or school boards of Puerto Rico 
shall not be counted, but all bonds hereafter issued by any 
municipality or subdivision * * * for which the good 
faith of the people of Puerto Rico is pledged shall be 
counted.” 

Your letter and the documents submitted by you show 
that the aggregate assessed valuation of real and personal 
property in Puerto Rico on July 1, 1934, amounted to 
$297,119,629, that on the said date there were outstanding 
. bonds of the Government of Puerto Rico of the face value 
144790°—37—vol. 38 ——14 
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of $27,675,000, and notes evidencing temporary loans of the 
face value of $863,494.54, that since the amendatory act of 
March 4, 1927, the good faith of the people of Puerto Rico 
has been pledged to the payment of principal and interest 
on outstanding municipal bonds aggregating $1,235,500, 
which under the statute must be added to the foregoing, 
making a total of $29,973,994.54. From this amount, how- 
ever, there is to be deducted $503,043.16, representing the 
amount accumulated in the various sinking funds, pledged 
by statute and applicable only to the payment of unmatured 
obligations included in the foregoing total figures. (35 Op. 
9, 14; 87 id. 30, 32.) This makes a net total of 
$29,470,951.38 to be considered as the present indebtedness 
of the Government of Puerto Rico within the meaning of 
the Act of Congress, and the contemplated issue will not 
increase this to an amount beyond 10 per centum of the 
aggregate of the assessed valuation, the maximum permitted 
by law. 

The Act of the Legislature of June 18, 1919, as amended 
by the Act of July 21, 1923, authorized a total bond issue 
of $3,325,000 for construction of the irrigation system, to 
mature in series of $75,000 each on January 1 of the year 
1929 and subsequent years. The bonds were duly issued 
and approved as to validity (84 Op. 331), and one such 
series will mature on January 1, 1935. 

Section 2 authorized the issuance of refunding bonds to 
pay the principal of issues falling due in years when the 
special assessments provided for such purpose should be 
insufficient. Later acts of the legislature authorized several] 
series of bonds both for refunding and for operation and 
maintenance to meet exigencies which had required tem- 
porary reductions in assessments, and such bonds have also 
been duly issued and approved. (Opinion of Oct. 21, 1933, 
387 Op. 300.) The authority contained in Section 2 is now to 
be availed of, and that section, as amended by the Act of 
May 1, 1934, reads as follows: 

ie Secrion 2. Should the proceeds of the special assess- 
ment as provided for in the Act above mentioned (Section 
29), be insufficient in any year to meet the entire amount 
of the payment of the principal on outstanding bonds fall- 
ing due that year in addition to the other necessary pay- 
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ments, as provided in the aforesaid Act, then the Treasurer 
of Puerto Rico may, with the approval of the Governor, 
issue new refunding bonds to the amount necessary to pay 
the principal falling due during the said year; Provided, 
That should no tax be paid on tands in the temporary or 
permanent irrigation district during any year as provided 
for in Sections 24 and 29 of the above-mentioned Act, or 
should the amount received from taxes upon the lands in 
the said district be so reduced because of the operation of 
the said sections as to require it, then the Treasurer of. 
Puerto Rico may, with the approval of the Governor, issue 
such additional bonds as may be necessary to cover all ex- 
penses and to meet all the obligations of the irrigation sys- 
tem for the said year; Provided, That the total amount of 
such additional bonds, issued to cover expenses and to meet 
obligations of the irrigation system during any year or years 
in which in accordance with the provisions of Sections 24 
and 29 of the aforesaid Act, no tax is paid on lands in the - 
said irrigation district, in which the amount received from 
taxes is insufficient to meet the said expenses and obliga- 
tions of the irrigation system, shall not at any time exceed 
the total amount of irrigation bonds previously authorized; 
And provided, further, That the aforesaid refunding bonds 
shall be issued in series which shall not exceed seventy-five 
thousand (75,000) dollars each, of like denominations, and 
under the same terms and conditions, and shall bear interest 
at the same rate provided in Section 4 of this Act. The 
said refunding bonds shall mature in series in the order of 
their issue. The first series of refunding bonds shall ma- 
ture January 1, 1974, and each of the following series shall 
mature on the first day of January of each of the following 
years; but any or all of the series of refunding bonds may be 
redeemed, at the will of The People of Puerto Rico, ten 
years after the date of their issue, at five (5) per cent above 
par, and accrued interest, on any interest payment date, by 
giving six months notice in such manner as may be pre- 
scribed by the Treasurer of Puerto Rico.” 

The 1919 Act provides, in particulars which are un- 
changed, that the bonds may be in coupon or registered 
form, in denominations of one thousand, five thousand and 
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(or) ten thousand dollars, and shall bear interest at a rate 
not exceeding 414 per centum per annum, payable semi- 
annually; that the bonds may be sold by the Secretary of 
War, or by the Treasurer of Puerto Rico, or by any fiscal 
agent appointed by the Treasurer, with the approval of the 
Governor, upon such terms as may be most favorable to the 
People of Puerto Rico, as near the date of issuance as prac- 
ticable; and that the Treasurer with the approval of the 
Governor, under the limitations prescribed therein, shall 
-have entire charge and authority in connection with all 
matters relating to said bonds. For the payment of both 
principal and interest the good faith of the People of Puerto 
Rico is irrevocably pledged. 

The Executive order hereinbefore mentioned, which was 
issued under date of May 29, 1934, and transmitted ta Con- 
gress, as required by the Act of March 3, 1938, had the 
effect of modifying the Act of the Legislature so-as to trans- 
fer from the Secretary of War to the Secretary of the 
Interior the authority to sell the bonds upon request by the 
Treasurer of Puerto Rico, with approval of the Governor. 
The Joint Resolution of June 5, 1933, also previously men- 
tioned, had the effect of superseding and making inoperative 
a provision in the Act of the Legislature for payment in 
gold, as pointed out in my opinion of June 8, 1933, to the 
Secretary of War concerning another issue of bonds for 
financing the Isabela Irrigation System. 

There was transmitted with your letter a statement signed 
by the Treasurer of Puerto Rico, setting forth his deter- 
minations in those matters left to his discretion, and this 
has been approved by the Governor, as provided in the Act 
of the Legislature. The statement and the figures sub- 
mitted by you show that the proceeds of the special assess- 
ment, mentioned in Section 2 of the 1919 statute, as 
amended, are insufficient in the present fiscal year to meet 
the principal of the bonds falling due on January 1, 1935, 
in addition to the other necessary payments chargeable 
against the proceeds of the assessment, within the contem- 
plation of the statute, and that the entire authorized issue of 
$75,000 is required to meet the deficiency. 

I find that all the statutory requirements regarding the 
issue and sale of the said bonds have been complied with 
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and that the form of bond submitted is in compliance with 
the law and the determinations of the Treasurer, approved 
by the Governor. The form of bond properly recites that 
“under the provisions of Section 3 of the Act of Con- 
gress, approved March 2, 1917, as amended by the Act of 
March 4, 1927, this bond is exempt from taxation by the 
Government of the United States, or by the Government 
of Puerto Rico or of any political or municipal subdivision 
thereof, or by any State, Territory, or possession, or by any 
county, municipality, or other municipal sub-division of any 
State, Territory, or possession of the United States, or by 
the District of Columbia.” 

It is therefore my opinion that the bonds, when issued 
in the amount and form proposed, will constitute valid and 
binding obligations of the People of Puerto Rico. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 


GRANTING OF LICENSE FOR THE CONSTRUCTION OF A GAS 
PIPE LINE 


The President may grant a license for the construction and mainte- 
nance of a pipe line under the Rio Grande for transportation of 
gas from gas fields in Texas to Monterey, Mexico. 


DEPARTMENT OF JUSTICE, 
January 11, 1936. 


Sir: I have your memorandum of January 4 inclosing a 
letter of January 3 from the Secretary of State which trans- 
mitted for your approval a form of license for the construc- 
tion and maintenance of a pipe line under the Rio Grande 
between Roma and San Pedro for the purpose of transport- 
ing gas from the gas fields of Texas to the City of Monterey, 
Mexico, 

It appears that the Secretary of State has handled the 
matter with the Secretary of War and that the latter re- 
ports that there is no objection insofar as concerns the public 
rights of navigation. Members of my staff have also con- 
ferred with the State Department and the War Department 
and have been informed that the granting of such licenses 
in the form submitted is common practice. I have found 
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no statute relating particularly to pipe lines, but the prac- 
tice in such cases appears to be based upon the principle 
stated in the Attorney General’s opinion of January 18, 
1898 (22 Op. 18, 27), that in the absence of legislative en- 
actment the President may control the landing of submarine 
cables, either preventing such landing or permitting it “on 
conditions which will protect the interests of this Govern- 
ment and its citizens.” I do not doubt, particularly in view 
of the practice which has prevailed, that the principle is as 
much applicable to pipe lines as to cables. 

It is.therefore my opinion that there is no legal objection 
to the granting of the proposed license. The documents sub- 
mitted by you are returned herewith. 

Respectfully, 
HOMER CUMMINGS. 

To the PRESIDENT. 


PROCUREMENT BY WAR DEPARTMENT OF AIRCRAFT, AIR- 
CRAFT PARTS, AND AERONAUTICAL ACCESSORIES 


The act of July 2, 1926, ch. 721, 44 Stat. 780, is not exclusive in the 
matter of the procurement of aircraft, aircraft parts, and aeronau- 
tical accessories, and such equipment may be procured by the War 
Department under the provisions of prior laws relating to small 
scale purchases and procurements in circumstances where the exig- 
encies do not permit delay incident to advertising for proposals, 
or competition is not possible. 


DEPARTMENT OF JUSTICE, 
January 12, 1936. 


Sir: I have the honor to refer to your letter of November 
20, 1934, requesting my opinion upon the following ques- 
tions: 

“ Except in those purchases, experimental or otherwise, 
made under paragraphs (a) to (h), (kK) and (q) of section 10 
of the act of July 2, 1926, is the War Department justified in 
making procurement of aircraft, aircraft parts or aeronauti- 
cal accessories under the provisions of section 3709, Revised 
Statutes (U.S. C., Title 41, Sec. 5), and/or the act of March 
29,1901 (U.S. C., Title 10, Sec. 1201) ? 

“Tf your answer to the foregoing question is in the nega- 
tive, does authority exist under section 10 (t) of the act of 
July 2, 1926, to make purchases of aircraft, aircraft parts or 
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aeronautical accessories without advertising, in cases where 
competition is impracticable? ” 

The statutory provisions mentioned are as indicated below. 

Section 3709 R. S. (U.S. C., Title 41, Sec. 5) : 

“All purchases and contracts for supplies or services, in 
any of the Departments of the Government, except for per- 
sonal services, shall be made by advertising a sufficient time 
previously for proposals respecting the same, when the pub- 
lic exigencies do not require the immediate delivery of the 
articles, or performance of the service. When immediate de- 
livery or performance is required by the public exigency, the 
articles or service required may be procured by open purchase 
or contract, at the places and in the manner in which such 
articles are usually bought and sold, or such services engaged, 
between individuals.” 

Act of March 2, 1901, c. 803, 31 Stat. 895, 905 (U.S. C., 
Title 10, Sec. 1201): 

“ Except in cases of emergency or where it is impracticable 
to secure competition, the purchase of all supplies for the 
use of the various departments, and posts of the Army and 
of the branches of the army service shall only be made after 
advertisement, and shall be purchased where the same can 
be purchased the cheapest, quality and cost of transportation 
and the interests of the Government considered.” 

The Judge Advocate General of the Army, in the opinion 
submitted by you, also calls attention to the following pro- 
vision in the Act of June 12, 1906 c. 3078, 34 Stat. 240, 258 
(U.S. C., Title 10, section 1205) : 

“ The purchase of supplies and the procurement of services 
for all branches of the Army service may be made in open 
market, in the manner common among business men, when 
the aggregate of the amount required does not exceed five 
hundred dollars; but every such purchase exceeding one hun- 
dred dollars shall be promptly reported to the Secretary of 
War for approval, under such regulations as he may 
prescribe.” | | 

Section 10 of the Act of July 2, 1926, c. 721, 44 Stat. 780, 
784, directs the Secretary of War (also the Secretary of the 
Navy), “ prior to the procurement of new designs of aircraft 
or aircraft parts or aeronautical accessories”, to advertise 
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for the submission of such new designs in competition, and 
authorizes him “to contract with the winner or winners in 
such competition on such terms and conditions as he may 
deem most advantageous to the Government for furnishing 
or constructing ” the items indicated in the advertisement. 
If impracticable, for reasons stated in the statute, to con- 
tract with the winner the Secretary “ may retain such designs 
and shall advertise according to law for proposals” for 
furnishing or constructing such items end “ make contract 
on such terms and conditions as he may consider the best in 
the Government’s interests with the bidder that he shall 
find to be the lowest responsible bidder.” 

The foregoing, I think, is sufficiently illustrative of the 
provisions of Section 10, insofar as here pertinent, save 
paragraphs (k), (q) and (t), which read as follows: 

“(k) The Secretary of War or the Secretary of the Navy 
may at his discretion purchase abroad or in the United States 
with or without competition, by contract, or otherwise, such 
designs, aircraft, aircraft parts, or aeronautical accessories 
as may be necessary in his judgment for experimental pur- 
poses in the development of aircraft or aircraft parts or 
aeronautical accessories of the best kind for the Army or the 
Navy, as the case may be, and if as a result of such procure- 
ment, new and suitable designs considered to be the best kind 
for the Army or the Navy are developed, he may enter into 
contract, subject to the requirements of paragraph (j) of 
this section, for the procurement in quantity of such aircraft, 
aircraft parts, or aeronautical accessories without regard to 
the provisions of paragraphs (a) to (e), inclusive, hereof. 
[Paragraph (j) provides that such contracts shall be made 
only with citizens of the United States, etc.; paragraphs (a) 
to (e), inclusive, relate to the advertising for and submission 
of new designs in competition.| (44 Stat. 787.) 

“(q) In the procurement of aircraft constructed accord- 
ing to designs presented by any individual, firm, or corpora- 
tion prior to the passage of this Act, which designs have been 
reduced to practice and found to be suitable for the purpose 
intended or according to such designs with minor modifica- 
tions thereof, the Secretary of War or the Secretary of the 
Navy, when in his opinion the interests of the United States 
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will be best served thereby, may contract with said individ- 
ual, firm, or corporation, at reasonable prices for such quanti- 
ties of said aircraft, aircraft parts, or aeronautical accessories 
as he may deem necessary: Provided, That the action of the 
Secretary of War or the Secretary of the Navy, in each such 
case shall be final and conclusive. 

“(t) Hereafter whenever the Secretary of War, or the 
Secretary of the Navy, shall enter into a contract for or on 
behalf of the United States, for aircraft, aircraft parts, or 
aeronautical accessories, said Secretary is hereby authorized 
to award such contract to the bidder that said Secretary shall 
find to be the lowest responsible bidder that can satisfactorily 
perform the work or the service required to the best advan- 
tage of the Government; and the decision of the Secretary of 
the department concerned as to the award of such contract, 
the interpretation of the provisions of the contract, and the 
application and administration of the contract shall not be 
reviewable, otherwise than as may be therein provided for, 
by any officer or tribunal of the United States except the 
President and the Federal Courts.” 

It will thus be observed that the first several paragraphs 
of the Section deal with the procurement in competition of 
“new designs” and the making of contracts for items cov- 
ered by such “new designs.” Paragraph (k) authorizes 
purchases for “experimental purposes’ and the making of 
contracts for supplies consequent thereupon. Paragraph 
(q) relates to the procurement of aircraft constructed ac- 
cording to designs presented prior to the passage of the Act 
and reduced to practice. 

Each of these paragraphs introduces a factor not expressly 
dealt with in the preceding legislation. On the other hand, 
they do not. cover the entire field of possible operations in 
the procurement of aircraft, aircraft parts, and accessories 
reflected by the earlier statutes. They. do not provide for 
emergencies; they do not provide for small scale purchases 
in open market; and certainly there are things about an air- 
plane which require replacement and which cannot reason- 
ably be contemplated by the language of these paragraphs. 
* Apparently, the truth of these general conclusions has 
been either asserted or tacitly assumed bv all who have con- 
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sidered the matter. Accepting this, accepting the further 
undisputed fact that the statute did not expressly repeal the 
earlier general legislation, and putting aside for the moment 
another suggestion lately made, as hereinafter indicated, the 
presumption is required that the earlier provisions remained 
effective and available to the extent that procurements made 
thereunder do not come within the terms of the later statute. 
The applicable principles are thus stated in United States v. 
Lee Yen Taz, 185 U.S. 218, 221: 

“In the case of statutes alleged to be inconsistent with 
each other in whole or in part, the rule is well established 
that effect must be given to both, if by any reasonable inter- 
pretation that can be done; that ‘there must be a positive 
repugnancy between the provisions of the new laws and those 
cf the old; and even then the old law is repealed by implica- 
tion only pro tanto, to the extent of the repugnancy;’ and 
that ‘if harmony is impossible, and only in that event, the 
former is repealed in part or wholly, as the case may be.’ 
Wood v. United States, 16 Pet. 342 363; United States v. 
Tynen, 11 Wall. 88, 938; State v. Stoll, 17 Wall. 425, 481. In 
Frost v. Wente, 157 U. S. 46, 58, this court said: ‘It is well 
settled that repeals by implication are not to be favored. 
And when two statutes cover, in whole or in part, the same 
matter, and are not absolutely irreconcilable, the duty of 
the court—no purpose to repeal being clearly expressed or 
indicated—is, if possible, to give effect to both. In other 
words, it must not be supposed that the legislature intended 
by a later statute to repeal a prior one on the same subject, 
unless the last statute is so broad in its terms and so clear 
and explicit in its words as to show that it was intended to 
cover the whole subject, and, therefore, to displace the prior 
statute.’ ” 

The Act of July 2, 1926, was, in fact, so interpreted in both 
the War Department and the Navy Department. Many pro- 
curements were made in accordance with such view, and pay- 
ments therefor were regularly passed by the General Ac- 
counting Office, until the occurrence of the events hereafter 
stated. 

By resolution of the House of Representatives (H. Re&. 
275) of March 2, 1934, (78 Cong. Rec. 3362, 3613, 3622) the 
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Committee on Military Affairs began an investigation into 
alleged “irregularities” in the procurement of aircraft by 
the War Department and, in a report of June 15, 1984 (H. 
Rept. 2060, 73d Cong., 2d Sess.), after quoting Paragraphs 
(k), (q), and (t), Section 10, of the Act of July 2, 1926, 
made the following observations: 

“The legal applications and purposes of these provisions 
of law as applicable to the Army were passed upon by the 
office of the Judge Advocate General of the United States 
Army by approved memoranda dated May 17, 1929, and 
August 3, 1929, addressed to The Assistant Secretary of War. 
The Judge Advocate General held that under section 10 (k) 
of the Air Corps Act of July 2, 1926 (supra), quantity pro- 
curement of aircraft and accessories must be made only after 
advertisement pursuant to section 3709 Revised Statutes. 

“Subdivision 10 (t) of the Air Corps (supra) clearly 
defines the only method by which aircraft procurement in 
. quantity can be obtained, that is, by competitive bidding, a 
policy definitely established by law not only in the Air Corps 
Act of 1926 but also by section 3709 of the Revised Statutes, 
March 2, 1861, and the act of March 2, 1901. 

“In addition to illegal procurement of aircraft and acces- 
sories under the provisions of (k) and (q) of the Air Corps 
Act of 1926, procurement was illegally made by an alleged 
compliance with Army regulations (par. 9 A. R. 5-160). 

“Further unlawful procurement was made allegedly in 
compliance with Army Regulations 5-240, 1-2, dated October 
1, 1932, which reads, in part, as follows: 

“* Without competition, general authorization: Supplies 
may be procured without competition only when it is imprac- 
ticable to secure competition or when purchase without com- 
petition is expressly authorized by statutes.’ 

“ Despite the provisions of the Air Corps Act of 1926 and 
the interpretations thereof by The Judge Advocate General 
the evidence discloses deliberate, willful, and intentional vio- 
lations of law by the Chief of the Air Cofps, aided and 
abetted by his assistants in charge of procurement. 

“As a result of continued violations of provisions of the 
Air Corps Act of 1926 and various subterfuges which were 
begun immediately following the passage of the act and con- 
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tinually used by the Procurement Division of the Air Corps 
to evade the clear intent and purpose of the act in regard to 
the procurement of aircraft in quantity, there has developed 
a pernicious, unlawful system detrimental to the progress of 
the Air Corps of the United States and to the adequacy of 
our national air defense. This system has resulted in fav- 
oritism and discrimination, which section 3709 of the Revised 
Statutes and section 10 (t) of the Air Corps Act sought to 
eradicate by prescribing competitive bidding in the Army 
Air Corps.” 

The Committee’s view of the law is not controlling but is, 
, of course, entitled to respectful consideration, and it is note- 
worthy that it approved and adopted the view theretofore 
prevailing that the Act of July 2, 1926, was not exclusive in 
the matter of aircraft procurements. Section 3709 R. S., 
which it thought also governed, provided for advertising for 
proposals save “ when immediate delivery or performance is 
required by the public exigency.” 

If Section 3709 R. S. was preserved there is no reason in 
law for a contrary holding respecting the provisions for 
small scale purchases, and purchases when competition is 
impossible or highly impracticable. Even aside from ex- 
press statutory exceptions, Section 3709 R. S. has long since 
been interpreted as applying only “where competition 
* * * is possible,” as indicated in the following excerpt 
from Attorney General MacVeagh’s opinion of May 13, 1881 
(17 Op. 84, 86): 

“ The design of this section, in requiring advertisement 
for proposals before making purchases and contracts for 
supplies, is to invite competition among bidders, and it con- 
templates only those purchases and contracts where compe- 
tition as to the article needed is possible. The Official Postal 
Guide being a copyrighted publication, edited, printed, and 
owned by a particular firm, it is manifestly not an article 
for the furnishing of which there could be any competition 
between that firm and other persons.” 

To advertise for bids for a replacement needed for a mili- 
tary airplane on the eve of an actual engagement or in some 
other real exigency would, of course, be unthinkable. To 
advertise for proposals for supplying a patented article 
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which alone would do and which it was known could be 
obtained from a single source, might be less tragic in con- 
sequences but hardly less irrational. The established rules 
forbid acceptance of a construction with any such effect if 
another and more reasonable one is possible. 

Competence and honesty of purpose are, of course, prereq- 
uisite to the proper administrative application of such provi- 
sions. If there is no actual exigency and one is merely 
conjectured, or if an actual exigency requires immediate de- 
livery of only one article and yet a thousand are bought, there 
is, at least, a probable abuse of discretion. If an article is 
required which might reasonably be obtained from several 
sources and the specifications therefore are so narrowed, 
without reasonable relation to actual needs of the service, as 
to limit possible procurement to a single source, this also is 
an abuse of discretion. If wrongful intent is present, we 
may, in the words of the Committee, term such things “ sub- 
terfuges ” and “ violations.” 

I am not aware of the facts in the cases to which the Com- 
mittee referred and do not intend herein to express any opin- 
ion concerning them. I feel confident, however, that the 
Committee had in mind considerations such as those men- 
tioned in the preceding paragraph and did not intend to 
suggest that the statutes prior to that of July 2, 1926, and the 
general principle stated in Attorney General MacVeagh’s 
opinion, supra, may not be availed of in proper cases. 

After the question of the alleged irregularities was brought 
up in the House of Representatives the Comptroller General, 
reversing his previous position (evidenced by his passing of 
accounts in connection with prior purchases), made the fol- 
lowing ruling in a letter of May 22, 1934, addressed to the 
Secretary of War: 

“Section 10 (t) of the act of July 2, 1926, specifically pro- 
vides that quantity purchases of airplanes shall be made from 
the lowest responsible bidder that the Secretary of War shall 
find can satisfactorily perform the work or the service re- 
quired to the best advantage of the Government, and in the 
drafting of the specifications there is for consideration the 
designs which the United States is supposed to have acquired 
under the preceding subsections of section 10 of the act of 
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July 2, 1926. There is no authority in the act of July 2, 
1926, for the quantity purchase of airplanes without adver- 
tising; that is, for proprietary quantity purchases of air- 
planes. The act of July 2, 1926, is exclusive in the matter 
of airplane purchases, and the authority does not exist there- 
under to make proprietary quantity purchases of airplanes, 
nor is there available for such purchases im any case the 
authority under Section 3709, Revised Statutes, to make con- 
tracts without advertising in proper cases where the facts 
are such as to show that no product of other than a particu- 
lar manufacturer will meet the needs of the United States.” 

He later stated that the rule thus enunciated would be 
“strictly applied with respect to purchases on and after that 
date” (May 22, 1934). 

Subsequently, in a letter of October 2, 1934, to the Secre- 
tary of the Navy concerning the application of the rule to 
purchases without competition “on the ground that a par- 
ticular manufacturer is solely or peculiarly in a position to 
manufacture or furnish the particular type or design of air- 
craft, engines, spare parts or equipment required,” the Comp- 
troller General made the following statements: 

“There can be no doubt as to the propriety of this re- 
quirement with respect to purchase of ‘aircraft’ and your 
question goes to the need for inclusion of ‘engines, spare 
parts or equipment’ * * ¥*., 

“Where the provisions of the act of July 2, 1926, have 
been fully observed in the matters of devalovmment and quan- 
tity purchase of aircraft there has presumably been ac- 
quired a balanced product and in such circumstances it would 
seem not only unnecessary but unwise in connection with 
procurement of parts needed for repairs and replacements 
to require purchases that when employed would destroy such 
balance or otherwise endanger the whole. 

“As to such aircraft the need in obtaining parts for re- 
pairs and replacements involves maintaining in all essen- 
tial respects the original design so developed and deter- 
mined to be best. for the use intended and nothing less than 
such need is required to be accepted. In such connection a 
need shown to be emergent in character—due to accident or 
cther unanticipated occurrence—and where conditions will 
not permit of delay purchase of necessary duplicate parts 
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needs where no true emergency is involved the law contem- 
plates competition, not necessarily wide publicity, but all 
actual competition the industry affords—to the end that all 
in a position to supply the need may be given opportunity to 
bid, and that the Government may have the advantage of 
the lowest offer. Any other procedure would not only af- 
front the law but would leave room for question whether 
the public interest had been fully protected. The safe and 
lawful method of protecting the public interest in such mat- 
ters is to encourage bidding by all those who believe they 
can serve the need, with acceptance of the low bid. It is 
believed your department will have no difficulty in so estab- 
lishing when a low bidder proffers less than the actual need.” 

In a letter to the Secretary of War under date of July 31, 
1934, explaining the apparent change of position represented 
by his opinion of May 22, 1934, the Comptroller General in- 
dicated that the question had not previously been brought to 
attention for specific ruling. 

The first mentioned opinion dealt with a “quantity pro- 
curement of airplanes” (111 planes), under a contract exe- 
cuted prior to your assumption of the office of Secretary of 
War, without advertising, upon the ground that only the 
product of the contractor would meet the requirements of the 
Army. I am not dealing with that question. The language 
of the Act of July 2, 1926, indicates an apparent view that 
under its provisions, the Army and the Navy would set 
about to develop types of planes that would combine the best 
features gleaned from new designs submitted in competition, 
experimental purchases, etc. Whether, in the meantime or 
in the event of failure to achieve such an end, there is power, 
not only to select a particular proprietary plane, but to pur- 
chase it in quantities without advertising, I reserve for future 
consideration if, and when, occasion shall arise. I under- 
stand that you are not presently contemplating the purchase 
of airplanes in quantities without advertising. 

Paragraph (t), which the Comptroller General mentions. 
provides that “ whenever the Secretary * * * shall en- 
ter into a contract ” he may award it to “ the lowest responsi- 
ble bidder ” and that his acts with respect thereto “ shall not 
be reviewable * * * by any officer or tribunal of the 
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United States except the President and the Federal Courts.” 
It does not, alone, supply substantive authority for any pur- 
chases or any contracts. Its reference to awards to bidders 
is understandable and complete only when read in connection 
with provisions of the same and other statutes requiring ad- 
vertising for proposals. To conclude that it requires adver- 
tising in connection with a// contracts would make it conflict 
with other provisions even of the statute in which it is con- 
tained. It describes, but does not independently provide, the 
ordinary manner of procurement. This, I think, is what is 
contemplated in the references to the paragraph in both the 
opinion of the Comptroller General and the Report of the 
Committee on Military Affairs, and this view alone is con- 
sistent with their other statements and conclusions. 

In his letter of October 2, 1934, to the Secretary of the 
Navy, the Comptroller General dealt with “ engines, spare 
parts or equipment ” and held that they might be purchased 
ip. emergencies without advertising, thus coinciding with the 
view of the Committee that the Act of July 2, 1926, is to be 
read in connection with Section 3709 R. S., which, as here- 
inbefore pointed out, requires advertising for bids only when 
the public exigencies do not require immediate delivery or 
performance. In this I fully agree with the Comptroller 
General. 

There is also another exception, implied in Section 3709 
R. S. and specifically stated in the Act of March 2, 1901, 
concerning cases in which it is impossible or impracticable 
to secure competition. The Act of July 2, 1926, does not 
change this, and it is as true today as it was a half century 
ago that advertising for bids is not required in cases where 
competition cannot be had. An officer might abuse his dis- 
cretion in so limiting his requirements, without regard to 
actual needs, that only a single manufacturer could supply 
them, but it has long since been recognized that mere ad- 
vertising for bids would not correct this; it might, in fact, 
make matters worse because of the additional and unneces- 
sary expense of the purposeless advertising. 

For like reasons, and further applying the rule stated by 
the Supreme Court in United States v. Lee Yen Tat, supra, 
since the Act of July 2, 1926, did not provide for small scale 
purchases, did not repeal the earlier legislation making pro- 
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vision therefor, and presents no repugnancy thereto, the 
conclusion is required that the earlier legislation has re- 
mained effective and available for small scale purchases 
which come within its terms and do not come within par- 
ticular provisions of the later Act. 

In fine, the provisions of the law existing when the Act 
of July 2, 1926, was passed remained effective, with the mean- 
ing theretofore attributed to them, save as expressly super- 
seded or modified by, or clearly repugnant to, the later Act. 
The language of the statute requires this conclusion, particu- 
larly when it is read in the light of the principles laid down 
by the Supreme Court. If, however, I doubted this as an 
original proposition, it would, under other principles equally 
well settled, require a strong case indeed to justify a depar- 
ture from nearly nine years of administrative practice, sup- 
ported by opinions of the Judge Advocates General of both 
the Army and Navy, the conclusion of the House Committee 
on Military Affairs, the long practice of the General Account- 
ing Office in passing accounts, and the conclusions finally ex- 
pressed by the Comptroller General—which latter, of course, ‘ 
do not specifically deal with all the phases herein considered 
but do clearly support the view that the Act of July 2, 1926, 
is not exclusive. 

Considering the foregoing, it is my opinion that, except in 
connection with purchases clearly provided for by the Act 
cf July 2, 1926, interpreted as hereinbefore indicated, the 
War Department is authorized to make procurements of air- 
craft, aircraft parts and aeronautical accessories under the 
provisions of law, previously enacted, relating to small scale 
purchases and procurements in circumstances where the exi- 
gencies do not permit of delay incident to advertising for 
proposals or competition is not possible. These, however, are 
but limited exceptions to the general rule evidenced by all 
the statutes that procurements are ordinarily to be made 
after advertising in the manner prescribed by law, and close 
circumspection, as well as the utmost good faith, is required 
when resorting to them in order that the spirit no less than 
the letter of the law shall prevail. 

Respectfully, 
HOMER CUMMINGS. 

To the Secretary or War. 

144790°—37—vol. 38 ——15 
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CONSTRUCTION OF STATUTE TO BE ACCEPTED BY THE 
SECRETARY OF THE NAVY IN CASH OF CONFLICT BE- 
TWEEN OPINION OF THE ATTORNEY GENERAL AND 
DECISIONS OF THE COURT OF CLAIMS ON THE ONE HAND 
AND DECISIONS OF THE COMPTROLLER GENERAL ON THE 
OTHER 


The Attorney General in an opinion to the Secretary of the Navy, and 
the Court of Claims in Bullard v, United States, 66 Ct. Cls. 264, and 
numerous subsequent decisions, have held that an officer detached 
from duty and ordered to his home to await further orders has been 
ordered to make a permanent change of station within the meaning 
of Section 12 of the Act of May 18, 1920, 41 Stat. 604; and under 
the Court of Claims decisions, which the Department of Justice has 
determined should not be appealed, it is immaterial whether the 
station from which the officer is ordered is within or without the 
United States. The Comptroller General has held, on the contrary, 
that no permanent change of station is involved in case the officer 
is ordered from a station within the United States, and he has 
refused to accept the Court of Claims decisions as binding upon his 
office in such cases. 

Held, the Secretary of the Navy should accept the opinion of the 
Attorney General and the decisions of the Court of Claims as con- 
trolling in the administration of the statute, and should instruct 
his subordinates accordingly. 

Held, further, the Comptroller General is bound as a matter of law 
by the construction placed upon the statute by the Attorney General 
and the Court of Claims. 


DEPARTMENT OF JUSTICE, 
January 15, 1935. 


Sir: Reference is made to your letter of May 22, 1934, in 
which you request my opinion upon certain questions aris- 
ing in your Department in connection with the administra- 
tion of section 12 of the Act of May 18, 1920, 41 Stat. 604, 
as amended by section 12 of the Act of June 10, 1922, 42 
Stat. 631, and to your letter of November 20, 1934, in which 
you furnish further information relative to the matter as 
requested in my letter of July 11, 1934. 

The sections referred to, insofar as here material, are as 
follows: 

“That hereafter when any commissioned officer, non- 
commissioned officer of the grade of color sergeant and 
above, including any noncommissioned officer of the Marine 
Corps of corresponding grade, warrant officer, chief petty 
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officer, or petty officer (first class), having a wife or depend- 
ent child or children, is ordered to make a permanent change 
of station, the United States shall furnish transportation in 
kind from funds appropriated for the transportation of 
the Army, the Navy, the Marine Corps, the Coast Guard, 
the Coast and Geodetic Survey, and the Public Health 
Service to his new station for the wife and dependent child 
or children: Provided, That for persons in the naval service 
the term ‘ permanent station ’, as used in this section, shall 
be interpreted to mean a shore station or the home yard of 
the vessel to which the person concerned may be ordered; 
and a duly authorized change in home yard or home port 
of such vessel shall be deemed a change of station: * * *” 
aie a * * % 


ce * * Tn lieu of the transportation in kind author- 
ized by section 12 of an Act entitled ‘An Act to increase 
the efficiency of the commissioned and enlisted personnel of 
the Army, Navy, Marine Corps, Coast Guard, Coast and 
Geodetic Survey, and Public Health Service,’ approved May 
18, 1920, to be furnished by the United States for depend- 
ents, the President may authorize the payment in money of 
amounts equal to such commercial transportation costs when 
such travel shall have been completed. * * *” 

You point out that Attorney General Stone held in his 
opinion of December 24, 1924, to the Secretary of the Navy, 
(84 Op. 346), that an officer detached from duty and or- 
dered to his home to await further orders has been ordered 
to make a permanent change of station within the meaning 
of that act, and that the Court of Claims has so construed 
the act in Bullard v. United States, 66 Ct. Cls. 264, and 
Henry v. United States, 74 Ct. Cls. 527, and various other 
cases. You further point out that under the Court of Claims 
decisions it is immaterial whether the station from which 
the officer is ordered to his home to await orders is within or 
without the continental limits of the United States, but that 
the Comptroller General of the United States differentiates 
between the two kinds of cases and refuses to accept the 
Court of Claims decisions as binding upon his office as to 
those cases in which the officer is ordered to his home from a 
station within the United States (Decisions of the Comp- 
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troller General A-25746 of January 30, 1929, and A-44741 
of October 3, 1932). 

You state that in view of the conflict in decision between 
the Comptroller General on the one hand and the Attorney 
General and the Court of Claims on the other, you are in 
doubt as to what instructions should be given the disbursing 
officers of your Department relative to the matter of pay- 
ment of claims submitted under the statute, and you request 
my opinion upon the following questions: 

“Ts the Comptroller General’s decision, under the circum- 
stances stated, to be accepted as controlling on the executive 
branch of the Government, or is it my duty to require my 
subordinates to follow the law as construed by the Attorney 
General and the Court of Claims? Or is the question thus 
presented one which should be brought to the attention of 
the President for consideration in the exercise of his consti- 
tutional duty to ‘take care that the laws be faithfully 
executed ’”’? 

The opinion of the Attorney General referred to by you 
was cited with approval and followed by the Court of Claims 
in the Bullard case, supra, which was decided October 15, 
1928. Since that time the Court of Claims has decided nu- 
merous similar cases and has uniformly held in favor of the 
claimant officers. Such cases include Henry v. United 
States, 74 Ct. Cls. 527; Russell v. United States (No. 42367), 
decided January 8, 1934; Zanske v. United States (No. 
42445), decided March 5, 1934; Baylis v. United States (No. 
42327), decided May 7, 19384; Greene v. United States (No. 
42340) and Zoaz v. United States (No. 42537), decided De- 
cember 3, 1934; and the following cases decided November 
5, 19384: Chadbourne v. United States (No. 48,238), Wash- 
ington v. United States (No. 42347), Alfred v. United States 
(No. 43256), Cooper v. United States (No. 42339), and 
Franz v. United States (No. M-150). In all of these cases 
the Court cites the Bullard case in support of its holding. 

In all of these cases the plaintiff officer was ordered to his 
home from a station within the continental limits of the 
United States. As pointed out by you, the Court of Claims 
does not distinguish between such cases and the original 
Bullard case in which the officer was ordered to his home 
from a station outside the continental limits of the United 
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States. It is plain, also, that there is no real basis for such 
a distinction. 

This Department, acting within the scope of its authority 
and in the proper exercise of its functions, has determined 
in each of the enumerated cases that no appeal should be 
taken from the Court of Claims decision, and the construc- 
tion placed upon the statute by the Court of Claims is con- 
sidered by this Department to be correct. Since there is no 
conflict of judicial decision upon this question, and since no 
appeal has been taken or will be taken from the Court of 
Claims decisions, the law must be considered as settled by 
such decisions, and, as so construed, binding upon all execu- 
tive branches of the Government, including the office of the 
Comptroller General. 

Accordingly, I must advise you that you should accept the 
above-cited opinion of the Attorney General and decisions 
of the Court of Claims as controlling in the administration 
of the statute and instruct your subordinates accordingly. 

As above suggested, the Comptroller General, who is 
clearly an administrative officer of the Government, 1s like- 
wise bound as a matter of law by the construction placed 
upon the statute by the Attorney General and the Court 
of Claims. 

In Smith v. Jackson, 241 Fed. 747, 246 U. S. 388, the 
Auditor of the Panama Canal, whose duty it was to pay the 
salary of the judge for the District Court for the Canal 
Zone, withheld in paying such salary certain sums that he 
considered due from the judge as rent for quarters furnished 
by the Government and because of the absence of the judge 
from the Canal Zone during a certain period. The judge 
thereupon sued in the District Court for the Canal Zone for 
writ of mandamus to compel the Auditor to pay him the 
sums so withheld. The Court held that the deductions were 
made without authority of law and issued the writ of man- 
damus prayed for. This judgment was affirmed by the Cir- 
cuit Court of Appeals whose judgment was in turn affirmed 
by the Supreme Court of the United States. 

Prior to suit the Attorney General was requested by the 
Auditor, and also by the Governor of the Panama Canal, to 
render an opinion as to the authority of the Auditor to 
make the deductions in question. The Attorney General 
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held that the question involved was one for judicial rather 
than administrative determination and that the alleged 
claim against the judge could be enforced only through pro- 
ceedings in the courts. With this view all three of the 
courts hearing the case agreed. Relative to the force and 
legal effect of an opinion of the Attorney General (as to 
administrative officers), the District Court, whose opinion is 
in effect adopted by the Circuit Court of Appeals, quotes 
with approval the following excerpt from the opinion of 
Attorney General Olney rendered to the Secretary of the 
Treasury February 12, 1894 (20 Op. 719, 722) : 

“ The act of 1870, section 4, establishing the Department 
of Justice, provided that written opinions prepared by a 
subordinate in the department may be approved by the 
Attorney General, and that ‘such approval so indorsed 
thereon shall give the opinion the same force and effect as 
belong to the opinions of the Attorney General.’ This pro- 
vision is embraced in substantially the same language in 
section 358 of the Revised Statutes. Evidently, therefore, 
Congress contemplates that the official opinions signed or 
indorsed in writing by the Attorney General shall have some 
actual and practical force. Congress’ intention cannot be 
doubted that administrative officers should regard them as 
law until withdrawn by the Attorney General or overruled 
by the courts, thus confirming the view which generally 
prevailed, though sometimes hesitatingly expressed, previ- 
ous to the establishment of the Department of Justice.” 

And relative to this point the Supreme Court, in affirm- 
ing the judgment of the Circuit Court of Appeals, states 
(p. 390-391) : 

“* * * we are of opinion that it is obvious on the face 
of the statement of the case that the Auditor had no power 
to refuse to carry out the law and that any doubt which he 
might have had should have been subordinated, first, to the 
ruling of the Attorney General, and second, beyond all 
possible question to the judgments of the courts below.” 

Miguel v. McCarl, 291 U.S. 442, is also in point. In that 
case, which involved the construction of an act of Congress, 
the Comptroller General had held in an advance decision 
that a certain claim of the plaintiff against the Government 
was invalid and that the disbursing officer to whom the 
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voucher covering the claim was presented for payment had 
no authority to pay the claim. The Supreme Court held, 
however, that it was the plain duty of the disbursing officer 
to pay the claim and that that duty could not be affected by 
a contrary decision of the Comptroller General. 

If the Comptroller General should refuse to allow pay- 
ments made by your disbursing officers of claims valid under 
the Court of Claims decisions, or otherwise embarrass your 
Department in the proper administration of the statute, 
there would then arise the question as to whether the situ- 
ation thus presented should be brought to the attention of 
the President for consideration under his Constitutional 
duty to “take care that the laws be faithfully executed.” 
However, that is purely a question of policy as to which it 
would not be proper for me to advise you (17 Op. 382), 
but which would be for your determination as an administra- 
tive matter. 

Respectfully, 
HOMER CUMMINGS. 

To the SECRETARY OF THE Navy. 


JURISDICTION OF THE SECRETARY OF WAR AND THE 
COMPTROLLER GENERAL IN CONNECTION WITH THE 
ADJUDICATION OF CLAIMS FOR LOST PROPERTY ARISING 
UNDER THE ACT OF MARCH 4, 1921, 41 STAT. 1437 


The Comptroller General is without authority to review the findings 
of fact made by the Secretary of War in the adjudication of claims 
arising under the act of March 4, 1921, 41 Stat. 1437, providing that 
the personnel of the Army shall be entitled to replacement or com- 
pensation in damages for personal property lost or damaged under 
certain circumstances. However, the conclusion of the Secretary of 
War as to whether a particular claim under the facts found comes 
within the act, is not binding on the Comptroller General, and the 
latter may review such claim to determine whether payment 
thereof is authorized by the statute, his determination being sub- 
ject to review by the Court of Claims and, in a proper case, by the 
Attorney General. _ 

The question whether the Secretary of War would be legally justified 
in ordering the disbursing officer of the Army to make payment of 
a claim approved by the Secretary of War but previously dis- 
allowed by the Comptroller General, involves a matter of policy as 
to which it would not be proper for the Attorney General to advise 
the Secretary of War. 
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DEPARTMENT OF JUSTICE, 
January 26, 1936. 


Sm: I have your letter of November 14, 1934, in which 
you request my opinion as to whether the Comptroller Gen- 
eral is authorized to review your findings as to either the law 
or the facts in the adjudication of claims under the Act of 
March 4, 1921, c. 163, 41 Stat 1487 (U.S. C., Title 31, Secs. 
218-222), and, if not, whether you would be legally justified 
in ordering a disbursing officer of the Army to make pay- 
ment‘of a claim heretofore approved by you, notwithstand- 
ing that the Comptroller General had previously disallowed 
such claim. 

The Act in question provides that the personnel of the 
Army shall be entitled to replacement or compensation in 
damages for personal property lost or damaged under cer- 
tain circumstances prescribed therein, and contains the fol- 
lowing pertinent provisions: 

“Src. 3. That the Secretary of War is authorized and 
directed to examine into, ascertain, and determine the value 
of such property lost, destroyed, captured, or abandoned 
as specified in the foregoing paragraphs, or the amount of 
damage thereto, as the case may be; and the amount of such 
value or damage so ascertained and determined shall be. paid 
by disbursing officers of the Army, or such property lost, 
destroyed, captured, or abandoned, or so damaged as to be 
unfit for service, may be replaced in kind from Government 
property on hand when the Secretary of War shall so direct. 

.“ Sec. 4. That the tender of replacement or of commuta- 
tion or the determination made by the Secretary of War 
upon a claim presented, as provided for in the foregoing sec- 
tion, shall constitute a final determination of any claim cog- 
nizable under this chapter, and such claim shall not there- 
after be reopened or considered.” 

It appears from your letter that the Comptroller General 
advised the Secretary of War under date of September 29, 
1921, that the adjudication of claims arising under this act 
was for the Secretary of War and that the only duty devolv- 
ing upon the accounting officers in respect thereto was “to 
see that the claim made and the evidence have relation to 
each other, and particularly so that there may be no col- 
lusion or fraud.” You state that notwithstanding his deci- 
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sion in the matter the Comptroller General has in several ° 
instances disallowed claims arising under the statute in ques- 
tion after they had been adjudicated by the Secretary of 
War, thus assuming the authority to review the War De- 
partment’s action in the premises both as to findings of fact 
and conclusions of law. In this connection you further state 
that there are now pending in the War Department several 
claims arising under this law which have been allowed by 
the Secretary of War, but payment of which has been sus- 
pended for the reason that the Comptroller General has re- 
fused to approve the settlement upon the ground that either 
the evidence in his opinion does not warrant the findings of 
fact reached by the Secretary of War, or the claim is not 
covered by the statute. 

The act clearly places the duty to determine all questions 
of fact in connection with claims arising thereunder in the 
Secretary of War, and his action in this respect is not re- 
viewable by any other executive officer of the Government. 
(See Opinion of Acting Attorney General to the Secretary 
of War dated August 8, 1933, 37 Op. 219; also 37 Op. 95-100, 
101; 34 1d. 162, 170, 171.) When the Secretary has examined 
into and determined the amount due a claimant on account 
of loss or damage to personal property, the act provides 
that “the amount of such value or damages so ascertained and 
determined shall be paid by disbursing officers of the Army.” 
In this connection the duty of the disbursing officer to pay 
the amount stated “is so plainly prescribed as to be free from 
doubt and equivalent to a positive command ” and, therefore, 
is “so far ministerial that its performance may be compelled 
by mandamus.” Furthermore, this duty cannot be affected 
by a contrary decision of the Comptroller General. Mzguel 
v. McCarl, 291 U.S. 442, 454; McCarl v. Cow, 56 App. D. C. 
27 (certiorari denied, 270 U. S. 652). 

The Act does not, however, make the Secretary’s conclu- 
sion oI law as to whether a particular claim under the facts 
found is covered by the provisions of the act binding on 
other: executive officers of the Government or the Court of 
Claims. This question was decided by the Court of Claims 
in Curren v. United States, 65 Ct. Cls. 26, 32. In that case 
the Secretary found that the damage occurred while the 
property was in storage during the absence of its owner on 
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foreign service and held that “circumstances, of this loss 
come within the intent and meaning of the phrase ‘ or, while 
at the time.of such loss claimant was engaged in authorized 
military duties in connection therewith.’ ” 

The Comptroller General disallowed the Secretary’s award 
and claimant brought action in the Court of Claims. The 
court held that the loss did not cover loss of, or damage to, 
property in storage, and for that reason claimant could not 
recover. Upon the question of the jurisdiction of the Secre- 
tary of War in the premises, the court said: 

“The determination of the Secretary of War of a claim 
presented under the act of 1921 is final and conclusive only 
when such determination is authoritatively made. The 
court has before it precisely the same facts upon which the 
Secretary of War based his conclusion of law, and under 
those facts the court is of the opinion that in construing the 
statutes to cover the loss in question the conclusion of the 
Secretary of War was clearly erroneous.” | 

It seems therefore that in the final adjustment and settle- 
ment of claims against the United States, which the Comp- 
troller General’is authorized under the law to make, he 
may disallow a claim if in his opinion the Secretary of War 
was in error in construing the statute to cover loss or damage 
in a particular case. In such case the claimant has his 
remedy in the Court of Claims. 

In view of the foregoing it is my opinion that the Comp- 
troller General has no authority to ignore or reject the find- 
ings of fact in respect to a claim which has been determined 
and approved by the Secretary of War, but that he does have 
authority to review such claim to determine whether its 
payment is authorized by the statute, his determination be- 
ing, of course, subject to review by the Court of Claims and, 
in a proper case, by the Attorney General. Your second 
question relates. to a matter of policy as to which it would 
not be proper for me to advise you (17 Op. 332) and is 
for your administrative determination in accordance with 
this opinion. ) 

Respectfully, 
HOMER CUMMINGS. 

To the SECRETARY oF War. 
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JURISDICTION OF THE UNITED STATES OVER THE SITES OF 
THE NAVAL AIR STATIONS AT LAKEHURST AND CAPE 
MAY, N. J. 


The sites of the Naval Air Stations at Lakehurst and Cape May, N. J., 
were acquired by the United States with the consent of the State 
of New Jersey; and the United States has thus acquired exclusive 
jurisdiction over such sites as provided in Article I, Section 8, 
Clause 17 of the Constitution. 


DEPARTMENT OF JUSTICE, 
January 30, 19365. 


Sm: I am in receipt of your letter of January 23, 1935, 
requesting my opinion as to the extent of the jurisdiction of 
the United States over the sites of the Naval Air Station, 
Lakehurst, New Jersey, and the Naval Air nen Cape 
May, New Jersey. 

It appears from the memorandum opinion of the Judge 
Advocate General of your Department, dated January 23, 
1935, that the site of the Naval Air Station, Lakehurst, New 
Jersey, containing an area of 1450 acres, more or less, was 
acquired by purchase in 1926 and 1929, and that the site of 
the Naval Air Station, Cape May, New Jersey, was taken 
over by the President by Proclamation dated December 2, 
1918 (40 Stat. Pt. II, 1912) on behalf of the United States 
pursuant to the Act of Congress approved October 6, 1917 
(40 Stat. 344). 

Since the acquisition of these two tracts your Department 
has asserted the exclusive jurisdiction of the United States 
_ over the areas involved. The determination as to the right 
to exercise exclusive jurisdiction depends upon whether or 
not these tracts were acquired with the consent of the State 
of New Jersey and, upon such acquisition, came within the 
provisions of Article I, Section 8, Clause 17 of the Con- 
stitution of the United States. 

Article I, Section 8, Clause 17 of the Constitution grants 
exclusive jurisdiction by this language: 

“To exercise exclusive legislation in all cases whatsoever, 
over such District (not exceeding ten miles square) as may, 
by cession of particular States, and the acceptance of Con- 
gress, become the seat of the Government of the United 
States, and to exercise like authority over all places pur- 
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chased by the consent of the legislature of the State in 
which the same shall be, for the erection of forts, magazines, 
arsenals, dock-yards, and other needful buildings; * * *” 

Inasmuch as Naval Air Stations are not specifically named 
in the constitutional provision, the question is whether the 
erection of the necessary buildings and works for such pur- 
poses may be said to come within the term “ other needful 
building.” 

The pertinent Act of cession of the State of New Jersey 
in force at the time of the acquisition of these lands was 
the Act of March 29, 1907 (c. 19, Session Laws of New 
Jersey (1907), p. 43), entitled, “An Act ceding to the 
United States jurisdiction over lands acquired for public 
purposes within this State.” Section 1 reads: 

“ The consent of the State of New Jersey is hereby given, 
pursuant to the provisions of article one, section eight, para- 
graph seventeen, of the constitution of the United States, 
to the acquisition by the United States, by purchase, con- 
demnation or otherwise, of any land within this State, for 
the erection of dock-yards, custom houses, court houses or 
post offices or other needful buildings.” 

Section 2 provides in part: 

“ Exclusive jurisdiction in and over any land so acquired 
by the United States is hereby ceded to the United States 
for all purposes except the service of process * * *” 

While the designation of particular governmental works 
is not precisely the same as in the Constitution, yet the use 
of the term “other needful buildings” must be construed 
to evidence the intention of the State to give jurisdiction 
to the United States for any governmental project needed for 
public use within the State. In view of the broad language 
of the title to the Act, the “ other needful buildings ” should 
not be construed as referring to the same class as those 
specifically named. The term “other needful buildings” 
used in the constitutional provision and in the Acts of cession 
of the various States has been given liberal interpretation 
by the courts and has been defined as the buildings or works 
necessary for governmental purposes and has not been 
limited to the class specifically designated in the constitu- 
tional provision or in the statutes. 
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In the case of United States v. Tucker, 122 Fed. 518, the 
court said (p. 522): 

“While there might possibly be some difficulty (under the 
rule ejusdem generis) if the question were res integra, as 
to the strictly proper construction and applicability to the 
case of locks and dams of the words, ‘for the erection of 
forts, magazines, arsenals, dock-yards, and other needful 
buildings,’ used in the clause of the Constitution above 
quoted, the cases seem to leave no doubt that the broadest 
construction has been wisely put upon that language—one 
which makes it cover all structures and all places necessary 
for carrying on the business of the national government.” 

The court construed the provision in the case of United 
States v. Wurtzbarger, 276 Fed. 753, using this language 
(p. 755) : : 

“It has been the policy of the general government for 
many years to establish and maintain training schools and 
educational institutions for the Indians, who are the wards 
of the Government, and for such purposes it has acquired 
lands, with appurtenances, upon which to maintain such 
institutions, and it seems indisputable that they come within 
the category of ‘other needful buildings,’ the language of 
the clause of the Constitution under discussion.” 

State Courts also have adopted this liberal view, as evi- 
denced by the following excerpt from the opinion of the 
Supreme Court of Tennessee in State ex rel. Lyle v. Willett, 
117 Tenn. 334, 341: 

“We think the power to purchase a place for a Soldier’s 
Home was within the intent and meaning of the section 
quoted, and falls directly under the clause ‘and other 
needful buildings.’ As said in the Ohio case referred to, 
such institutions are erected by the Government, under its 
war power, since the wounding and disablement of its soldiers 
are a necessary incident of war, and it is as proper an exer- 
cise of the functions of government to care for such persons, 
after they have been disabled, as to enlist them and place 
them in line of duty in the service of the country where 
such results will necessarily follow.” 

The United States District Court for the District of New 
Jersey, in United States v. Mayor and Council of City of 
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Hoboken, 29 F. (2d) 935, 942, found no merit in the con- 
tention made in that case that the New Jersey statute did 
not evidence consent to the acquisition by the United States 
of a steamship pier. 

Considering the foregoing, it is my opinion that the State 
of New Jersey has consented to the acquisition by the United 
States of the sites of the Naval Air Stations at Lakehurst 
and Cape May, New Jersey, and that the United States has 
thereby acquired exclusive jurisdiction over such sites, as 
provided in the Constitution (Art. I, Sec. 8, Cl. 17). 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE Navy. 


REMISSION OR MITIGATION OF FINES, PENALTIES, AND 
FORFEITURES IN CONNECTION WITH THE SALE OF A 
VESSEL IN VIOLATION OF SECTION 9 OF THE SHIPPING 
ACT, 1916, AS AMENDED 


The Secretary of Commerce has authority to remit or mitigate the 
forfeiture of a vessel provided for in section 9 of the Shipping 
Act, 1916, as amended. The Secretary does not have authority to 
exercise the power of remission or mitigation with respect to the 
fine provided for the misdemeanor declared by the statute, unless 
and until the fine is imposed. 


DEPARTMENT OF JUSTICE, 
January 30, 1936. 

Sir: I have your letter of January 8, from which it ap- 
pears that a yacht, documented under the navigation laws 
of the United States, was sold through a broker to a citizen 
of a foreign country without the approval of the Secretary 
of Commerce. It is stated, however, that the former owners 
relied upon the broker to conform to all necessary require- 
ments and did not knowingly or intentionally violate 
the law. 
~ The following provisions are applicable: 

U. S. C., Title 46, section 808: “It shall be unlawful to 
sell, transfer or mortgage, or, except under regulations pre- 
scribed by the board, to charter, any vessel purchased from 
the board or documented under the laws of the United States 
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to any person not a citizen of the United States, or to put 
the same under a foreign registry or flag, without first ob- 
taining the board’s approval. 

‘“‘Any vessel chartered, sold, transferred or mortgaged to 
a person not a citizen of the United States or placed under 
a foreign registry or flag, or operated, in violation of any 
provision of this section shall be forfeited to the United 
States, and whoever violates any provision of this section 
shall be guilty of a misdemeanor and subject to a fine of not 
more than $5,000, or to imprisonment for not more than five 
years, or both. (Sept. 7, 1916, c. 451, Sec. 9, 39 Stat. 730; 
July 15, 1918, c. 152, Sec. 3, 40 Stat. 900; June 5, 1920, c. 250, 
Sec. 18, 41 Stat. 994.)” 

U. S. C., Title 18, section 642: “The Secretary of the 
Treasury may, upon application therefor, remit or mitigate | 
any fine, penalty, or forfeiture provided for in laws relating 
to vessels or discontinue any prosecution to recover penalties 
or relating to forfeitures denounced in such laws, excepting 
the penalty of imprisonment or of removal from office, upon 
such terms as he, in his discretion, shall think proper; and 
all rights granted to informers by such laws shall be held 
subject to the Secretary’s powers of remission, except in cases 
where the claims of any informer to the share of any penalty 
shall have been determined by a court of competent juris- 
diction prior to the application for the remission of the 
penalty or forfeiture; and the Secretary shall have au- 
thority to ascertain the facts upon all such applications in 
such manner and under such regulations as he may deem 
proper. (R.S. Sec. 5294; Dec. 15, 1894, c. 7, 28 Stat. 595; 
Mar. 2, 1896, c. 37, 29 Stat. 39.)” 

U.S. C., Title 5, section 600: “All duties, power, authority 
and jurisdiction, whether supervisory, appellate, or otherwise, 
formerly imposed or conferred upon the Secretary of the 
Treasury by acts of Congress relating to merchant vessels or 
yachts, their measurement, numbers, names, registers, en- 
rollments, licenses, commissions, records, mortgages, bills of 
sale, transfers, * * * are transferred to and imposed 
and conferred upon the Secretary of Commerce from and 
after the time of the transfer of the Bureau of Navigation, 
the Shipping Commissioners and the Steamboat Inspection 
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Service to the Department of Commerce. (Feb. 14, 1903, c. 
552, Sec. 10, 32 Stat. 829.)” 

Executive Order, June 10, 1933: “The functions of the 
United States Shipping Board, including those over and in 
respect to the United States Shipping Board Merchant 
Fleet Corporation, are transferred to the Department of 
Commerce, and the United States Shipping Board is 
abolished.” 

The matter has been referred to you by the Director of 
the United States Shipping Board Bureau with the follow- 
ing recommendations: 

“In view of the foregoing it is recommended that the 
power of the Secretary of Commerce to remit or mitigate 
fines and penalties for violations of Sections 9 and 41 of 
the Shipping Act, 1916, as amended, be exercised in this 
instance, and that there be a remission of the forfeiture of 
the vessel and mitigation of the personal fines provided by 
Section 9 be made if the sum of $200.00 be paid by the 
former owners and/or their agent and/or anyone on their 
behalf. 

“Tt is further recommended that the files in this case be 
not referred to the Attorney General for his consideration 
and action as he may deem appropriate with reference to 
the imprisonment provisions of the law for the reason that 
the facts developed indicate that the violation was without 
any wilful intent on the part of the owners, and the viola- 
tion seems to fall clearly within that class of cases in which 
the Attorney General heretofore has decided the facts did 
not warrant prosecution.” 

You state that you are disposed to take favorable action 
upon the recommendation of the Director, and request my 
opinion upon the following questions: 

“(1) Whether Section 5294 R. S., supra, authorizing the 
Secretary of Commerce to remit or mitigate fines, penalties 
or forfeitures in certain cases would apply to the forfeiture 
of the vessel provided for in Section 9 of the Shipping Act 
as amended : 

“(2) Whether the authority contained in said Section 
5294 would also apply to the fine provided in said Section 
9 of the Shipping Act, as amended, for a violation thereof 
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denounced therein as a misdemeanor and punishable by fine 
or imprisonment.” 

The above quoted provisions of the Act of September 7‘, 
1916, as amended, are “laws relating to vessels,” within the 
meaning of Section 5294 R. S., as amended. Furthermore, 
by the Act of February 14, 1903, and the Executive Order 
of June 10, 19338, the power to approve a sale, and the 
power to remit or mitigate fines, penalties and forfeitures 
incurred in connection with such a sale, are now vested in the 
Department of Commerce. (85 Op. 81.) I therefore concur 
in the views expressed in the Legal Division of the Shipping 
Board Bureau and by the Solicitor of your Department that 
you are authorized to remit or mitigate the forfeiture of 
the vessel. 

In addition to imposing the forfeiture, the statute makes 
the act of the parties a misdemeanor, punishable by fine 
or imprisonment, or both. It is beyond question that no 
action by you could affect the possible penalty of imprison- 
ment because this is expressly excepted in Section 5294 R. S. 

As to your power to remit or mitigate the fine authorized 
to be imposed upon conviction for the misdemeanor, con- 
cerning which your Solicitor expresses doubt, a question 
arises whether there can be any such thing as remission or 
mitigation of a fine which has not yet been imposed, and 
may never be imposed, dependent upon factors wholly be- 
yond your control. If you could mitigate a possible fine 
in this manner, nevertheless it could not be said that the 
crime had been expiated without prosecution and judicial 
determination of the mete punishment, which might be, or 
include, imprisonment. Your Solicitor states that it has 
been long practice in your Department not to remit or miti- 
gate fines in penal cases, and I am satisfied that this prac- 
tice correctly reflects the law, at least insofar as it bears upon 
the only phase now before me. I therefore conclude that 
you are not authorized to exercise the power of remission or 
mitigation with respect to the fine for the misdemeanor, 
authorized by the statute but not imposed. 

Of course, it is not the purpose of this Department to 
prosecute criminally in every case of minor and uninten- 


tional violation of a federal statute. In a somewhat simi- 
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lar situation, Attorney General Cushing stated (7 Op. 489), 
“the case appears to justify abstinence from prosecution 
of the master, leaving the question of remission of the penal- 
ties to be disposed of as usual by the Secretary of the 
Treasury.” I have no power to agree that there will be 
no prosecution, but I do have the power, and am charged 
with the duty, to determine whether or not prosecution 1s 
warranted ; and in such connection I am always glad to have 
your recommendation in cases arising in your Department 
and to consider, for whatever bearing it may have, any other 
penalty already imposed or contemplated for the same 
offense. Your file is returned herewith. 
Respectfully, 
HOMER CUMMINGS. 
Incl. 392650. 


To the SECRETARY OF COMMERCE. 


APPLICATION OF MINING LAWS TO LANDS WITHIN THE 
WICHITA FOREST RESERVE 


Lands within the areas added to the Wichita Forest Reserve after 
the date of the proclamation creating the Wichita National Game 
Reserve in the Forest Reserve are as to their mineral resources 
subject to entry, location, and development under the United States 
mining laws. 


DEPARTMENT OF JUSTICE, 
February 5, 19365. 

Sir: Reference is made to your letter of January 5, 1935, 
in which you request my opinion as to whether lands added 
to the Wichita Forest Reserve in Oklahoma after the creation 
of the Wichita National Game Reserve are subject to loca- 
tion and purchase under the United States mining laws. 

The Wichita Forest Reserve was created by Presidential 
Proclamation of July 4, 1901, 32 Stat. 1973. Authority 
for its creation 1s contained in section 24 of the Act of March 
8. 1891, ch. 561, 26 Stat. 1095, 1103, which provides that the 
President may, from time to time, set apart and reserve any 
part of the public lands as public reservations, and by public 
Proclamation declare the establishment of such reservations 
and the limits thereof. 

The Act of January 24, 1905, ch. 137, 33 Stat. 614, author- 
ized the President “to designate such areas in the Wichita 
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‘Forest Reserve as should, in his opinion, be set aside for the 
protection of game animals and birds and be recognized as a 
breeding place therefor.” Under authority of this Act, 
the President, by Proclamation of June 2, 1905, 34 Stat. 
38062, designated the entire area of the Wichita Forest 
Reserve, as it then existed, as a game reserve. 

Subsequent thereto, by Proclamations of May 29, 1906, 
34 Stat. 3207, and of October 13, 1910, 36 Stat. 2754, addi- 
tional lands were included within the Wichita Forest Re- 
serve. It appears, however, that these additional lands have 
never been made a part of Wichita National Game Reserve, 
either by Act of Congress or by Proclamation or Executive 
order. Such added areas are, therefore, subject to all legal 
restrictions applicable to national forest reservations, but are 
not subject to any additional restrictions applicable to the 
original area of the Wichita Forest Reserve by reason of its 
establishment as the Wichita National Game Reserve. 

However, the Act of June 4, 1897, ch. 2, 30 Stat. 11, which 
makes provisions for the protection and control of forest 
reservations established under section 24 of the act of March 
8, 1891, states (p. 85) that “it is not the purpose or intent 
of these provisions, or of the Act providing for such reser- 
vations, to authorize the inclusion therein of lands more 
valuable for the mineral therein, or for agricultural pur- 
poses, than for forest purposes”, and (p. 36) that nothing 
therein shall “ prohibit any person from entering upon such 
forest reservations for all proper and lawful purposes, in- 
cluding that of prospecting, locating, and developing the 
mineral resources thereof.” The Act also provides (p. 36) 
that “any mineral lands in any forest reservation * * * 
Subject to entry under the existing mining laws of the 
United States and the rules and regulations applying thereto, 
shall continue to be subject to such location and entry.” 

It follows, therefore, that the lands within the areas added 
to the Wichita Forest Reserve after the date of the Procla- 
mation creating the Wichita National Game Reserve are, as 
to their mineral resources, subject to entry, location, and 
development under the United States mining laws. 


Respectfully, HOMER CUMMINGS 


To THE SECRETARY OF THE INTERIOR. 
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COMPROMISE OF CASES INVOLVING THE FORFEITURE OF 
VEHICLES SEIZED FOR VIOLATION OF THE INTERNAL 
REVENUE LAWS 


The primary object of the Government in requiring a forfeiture of a 
vehicle for violation of its laws is to punish the violator by depriv- 
ing him of his property, but the Government is also interested in 
obtaining the greatest amount possible in disposing of the vehicle. 

In considering compromise offers submitted in cases involving the for- 
feiture of vehicles seized for violation of internal revenue laws, the 
inability of the Government to obtain from a sale of the vehicle, 
after deducting the expenses of forfeiture and sale, as much as the 
amount offered in compromise may be treated as uncertainty as to 
collection, within the meaning of that term as used in the opinions 
of the Attorney General to the Secretary of the Treasury dated 
October 24, 1933, and October 2, 1934. 


DEPARTMENT OF JUSTICE, 
March 7, 1935. 


Sir: I have the honor to acknowledge your letter of Feb- 
ruary 19, 1935, relating to your authority, under the provi- 
sions of Section 3229 of the Revised Statutes, to compromise 
cases involving the forfeiture of vehicles which have been 
seized for violation of the internal revenue laws. 

You state that in cases of automobiles which have been 
seized for violation of the internal revenue laws, wherein 
there 1s usually no apparent uncertainty as to the liability of 
the automobiles to forfeiture, interested parties frequently 
offer in compromise amounts apparently larger than the net 
amounts which, after payment of storage and other charges, 
could be realized by the United States if the automobiles 
should be forfeited and sold at public auction. You further 
state that it has been the established practice of the Treasury 
Department for more than fifty years to compromise cases of 
this character on the basis above indicated. 

In view of the conclusions reached in my opinions ad- 
dressed to you on October 24, 1933 (38 Op. 94), and October 
2, 1934 (38 Op. 98), to the effect that your power to com- 
promise under the provisions of Section 3229 of the Revised 
Statutes of the United States, exists only in cases in which 
there is uncertainty as to liability or collection, you appar- 
ently entertain some doubt as to whether you may lawfully 
continue the above practice and request my opinion as to 
whether, in considering these offers in compromise, you may 
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lawfully treat the inability of the Government to obtain 
more from a sale of the vehicle than the amount offered in 
compromise as an “ uncertainty as to collection ”, within the 
meaning of that term as used in my opinions above men- 
tioned. 

Section 3229 of the Revised Statutes provides as follows: 

“The Commissioner of Internal Revenue, with the advice 
and consent of the Secretary of the Treasury, may compro- 
mise any civil or criminal case arising under the internal-rev- 
enue laws instead of commencing suit thereon; and, with the 
advice and consent of the said Secretary and the recommen- 
dation of the Attorney-General, he may compromise any such 
case after a suit thereon has been commenced. Whenever a 
compromise is made in any case there shall be placed on file 
in the office of the Commissioner the opinion of the Solicitor 
of Internal Revenue, or of the officer acting as such, with his 
reasons therefor, with a statement of the amount of tax 
assessed, the amount of additional tax or penalty imposed by 
law in consequence of the neglect or delinquency of the person 
against whom the tax is assessed, and the amount actually 
paid in accordance with the terms of the compromise.” 

The language of the above-quoted section is broad and au- 
thorizes the compromise of any civil or criminal case arising 
under the internal revenue laws. It clearly includes for- 
feiture cases arising under those laws. 

The question whether uncertainty as to collection exists in 
the class of cases which you have presented is dependent upon 
the nature and extent of the Government’s interest in a 
vehicle which has been seized and forfeited for violation of 
its laws, The primary object of the Government in forfeit- 
ing a vehicle is clearly to punish the violator by depriving 
him of his property. It is true that a forfeiture proceeding 
is in rem and that by a legal fiction the property is held 
guilty and condemned as though it were conscious instead 
of inanimate and insentient. See Various Items v. United 
States, 282 U.S. 577, 581. But that fiction, resorted to for 
the purpose of upholding the Government’s right to forfeit 
the vehicle as against persons other than tne violator, is not 
determinative of the question as to whether the Government’s 
sole interest in forfeiting the vehicle is that of removing it 
from the possession of others or whether its interest is also 
of a fiscal nature. 
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Under the laws and procedure governing the disposal of 
property forfeited under the laws of the United States, 
vehicles and other property, except that which is prohibited, 
must be sold at public sale, and after payment of the ex- 
penses of the forfeiture and sale, the remainder of the pro- 
ceeds must be covered into the Treasury. These laws clearly 
demonstrate that the United States, notwithstanding any 
other interest, is interested in the value of forfeited vehicles. 
That is, it is interested in obtaining the greatest amount pos- 
sible when it disposes of the vehicle. 

There are various other laws which lend support to the 
view that the Government has a fiscal interest in forfeited 
property, among which is Section 3459 of the Revised Stat- 
utes, providing that perishable property seized for tax 
evasion may be sold before forfeiture if the claimant fails to 
give a bond and take delivery. This statute is designed to 
preserve the value of the property and clearly indicates that 
the United States has a financial interest therein. The Tariff 
laws are also analogous in that they provide for the release 
of seized property upon payment of the appraised value 
thereof or the giving of a substitute bond. Section 614, 
Tariff Act of 1980 [46 Stat. 757]; Section 938, Revised 
Statutes, 

The United States having a fiscal interest in the vehicles 
seized, it necessarily follows that it is interested in the 
amount which it will be able to obtain from a sale of such 
vehicles. It is obvious, therefore, that it would be in the 
financial interest of the United States to accept an offer in 
compromise in any case which would bring into the Treasury 
more money than could be obtained from a sale of the vehicle 
after deducting the expenses attending the forfeiture and 
sale thereof. 

In view of the conclusion I have reached that it would be 
clearly in the interest of the United States to accept offers 
in compromise in cases of the character and on the basis 
stated by you and in view of the long established practice 
of the Treasury Department in accepting offers in compro- 
mise on that basis I cannot, at this late date, advise you to 
disregard the apparent interests of the United States in 
deference to the principle that the interest of the Govern- 


The Secretary of War 197 


ment in the vehicle itself is paramount to its interest in the 
value thereof. 

Accordingly, it is my opinion that in the consideration of 
offers in compromise submitted to you in cases involving the 
forfeiture of vehicles seized for violation of the internal reve- 
nue laws, the inability of the Government in any case to 
obtain from a sale of the vehicle, after deducting the expenses 
of forfeiture and sale, as much as the amount offered, may 
be properly treated by you as uncertainty as to collection 
within the meaning of that term as used in my opinions of 
October 24, 19338, and October 2, 1934, above mentioned. I 
assume, of course, that your request for my opinion does not 
relate to cases which have been referred to this Department 
for the institution of forfeiture proceedings or otherwise. 
Perhaps I should also state that I deal herein only with the 
question of power, the exercise of which is discretionary and 
may depend upon considerations other than monetary. 

Respectfully, : 
HOMER CUMMINGS. 


To THE SECRETARY OF THE TREASURY. 


CONSTITUTION FOR THE GOVERNMENT OF THE PHILIPPINE 
ISLANDS 


The proposed constitution for the government of the Philippine 
Islands, as adopted by the Constituticnal Convention, is in substan- 
tial conformify with the provisions of the act of March 24, 1934, 
48 Stat. 456. 

Certain differences between the provisions of the proposed constitu- 
tion and the provisions of the act discussed and held to be imma- 
terial. 

DEPARTMENT OF JUSTICE, 


March 11, 1936. 


Str: I have your letters of February 19 and March 5, 
transmitting a copy of a “Draft of Constitution for the 
Government of the Commonwealth of the Philippine Islands 
as adopted by the Constitutional Convention ”, and a copy 
of an opinion of the Judge Advocate General with reference 
thereto. You request my opinion whether the proposed 
constitution conforms with the provisions of the Act of 
March 24, 19384, c. 84, 48 Stat. 456. 


198 Philippine Islands—Constitution 


In a few instances, as pointed out by the Judge Advocate 
General, the strict letter of the statute has not been followed. 
Thus, the statute refers to the new government, authorized 
to be established and to function pending final and complete 
withdrawal of the sovereignty of the United States, as “ the 
government of the Commonwealth of the Philippine Is- 
lands ”, while the proposed constitution provides that “the 
government established by this Constitution shall be known 
as the Commonwealth of the Philippines.” This difference 
is of no consequence and, in fact, the words in the statute 
are only descriptive, evidencing no purpose that the term 
employed by the Congress for convenience of designation 
should be regarded as mandatorily determining the precise 
name of the government. | 

Section 1 of the statute provides that the new government 
shal] exercise jurisdiction over “all the territory ceded to 
the United States by the treaty of peace concluded between 
the United States and Spain on the 10th day of December 
1898, the boundaries of which are set forth in article III of 
said treaty, together with those islands embraced in the treaty 
between Spain and the United States concluded at Wash- 
ington on the 7th day of November 1900.” The constitution, 
after reciting the substance of the quoted provision, adds 
thereto, “and in the treaty concluded between the United 
States and Great Britain on the second day of January, 
nineteen hundred and thirty, and all territory over which 
the present Government of the Philippine Islands exercises 
jurisdiction.” If it were a fact that these additional words 
embraced lands beyond the contemplation of the statute 
they would be of no effect though finally included in the 
constitution. It is my understanding, however, that they 
do not embrace any lands not included within the terms of 
the statute. The treaty with Great Britain merely estab- 
lished boundaries which theretofore had been uncertain. I 
therefore regard the added words as unobjectionable. 

The Judge Advocate General also mentions the fact that 
the proposed constitution contains provisions respecting the 
making of war, the appointing and receiving of ambassadors, 
other public ministers and consuls, and the negotiation of 
treaties. However, the “Ordinance appended to the Con- 
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stitution ” provides, in the precise words of the federal 
statute, that “foreign affairs shall be under the direct super- 
vision and control of the United States ”, pending final with- 
drawal of American sovereignty. The Judge Advocate Gen- 
eral suggests the advisability of an unequivocal declaration, 
beyond this, that the war power and the power over foreign 
affairs shall not be exercised pending such withdrawal of 
American sovereignty. I do not regard this as necessary 
and, as indicated, the provision follows the statute literally. 
“Foreign affairs”, I think, is sufficiently broad to contem- 
plate foreign wars as well as all peace-time dealings with 
foreign nations. 
In my opinion the proposed constitution substantially 
conforms with the provisions of the Act of March 24, 1934, 
c. 84, 48 Stat. 456. 


Respectfully, 
: HOMER CUMMINGS. 
To THE SECRETARY OF WAR. 


RECONSIDERATION OF OPINION OF ACTING ATTORNEY GEN- 
ERAL DATED JULY 19, 1918—APPLICABILITY OF THAT OPIN- 
ION TO QUESTION OF TAXABILITY OF COMPENSATION 
PAID TO OFFICERS AND EMPLOYEES ADMINISTERING 
STATE WORKMEN’S COMPENSATION FUND OF CALIFORNIA 


It is doubtful whether the opinion of the Acting Attorney General 
of July 19, 1918, should be reconsidered, for the questions dealt 
with therein are essentially different from the question now under 
ccnsideration, and the conclusion reached in that opinion is not 
questioned and does not necessarily affect the case presented. 

The opinion of July 19, 1918, should be considered as confined to the 
specific questions therein considered and not as controlling in deter- 
mining whether compensation paid from the State Workmen’s 
Compensation Fund of California to officers and employees admin- 
istering such fund is taxable by the Federal Government. 


DEPARTMENT OF JUSTICE, 
April 4, 1935. 
Sir: I have your letter of March 11 in which you request 
my reconsideration of the Acting Attorney General’s opinion 
of July 19, 1918 [31 Op. 308], because, as you state, it may 
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hamper your Department in following a policy which you 
believe to be justified by the more recent decisions of the 
Supreme Court. 

That opinion dealt with the following provisions contained 
in Section 11 (b) of the Act of September 8, 1916, 39 Stat. 
756, 765, 767, and Section 504 (c) of the Act of October 3, 
1917, 40 Stat. 316: 

“ Sec. 11 (b): There shall not be taxed under this title any 
income derived from any public utility or from the exercise 
of any essential governmental function accruing to any State, 
Territory, or the District of Columbia, or any political sub- 
division of a State or Territory, * * *. Provided, That 
whenever any State, Territory, or the District of Columbia, 
or any political subdivision of a State or Territory, has, 
prior to the passage of this title, entered in good faith into a 
contract with any person or corporation, the object and pur- 
pose of which is to acquire, construct, operate, or maintain a 
public utility, no tax shall be levied under the provisions of 
this title upon the income derived from the operation of 
such public utility, so far as the payment thereof will impose 
a loss or burden upon such State, Territory, or the District 
of Columbia, or a political subdivision of a State or 
Territory; * * *.” 

“ Sec. 504 (d): Policies issued by any person, corporation, 
partnership, or association, whose income is exempt from 
taxation under Title I of the Act entitled ‘An Act to increase 
the revenue, and for other purposes ’, approved September 8, 
1916, shall be exempt from the taxes imposed by this section.” 

The first quoted Section was interpreted as exempting in- 
come accruing to the State of Pennsylvania from the fund 
created by the State Workmen’s Compensation Act. Section 
504 (c) was interpreted as exempting insurance policies, pay- 
able out of such fund, from the taxes imposed on insurance 
policies generally, but this, under the terms of the statute, was 
controlled by the answer to the first question. 

Your General Counsel suggests that the Acting Attorney 
General erred in his comments upon certain decisions of the 
Supreme Court, and particularly in the following statement, 
when the matter is viewed in the light of subsequent decisions 
of the Court: 
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“The function of the courts in this connection is merely 
to declare whether the acts of the several States or of the 
United States are within the constitutional limits prescribed 
to them; that is, whether they are exercising in the par- 
ticular act in question their sovereign powers as defined by 
their respective constitutions. To determine this question, 
the courts have the standard of the Constitution, together 
with various rules of interpretation established by law. 
When it has once been determined that the act is within the 
constitutional power of the State or of the United States, 
there is no safe standard which the courts can employ to 
determine whether the particular act is essential to govern- 
mental action or not. Until such a standard is set up it 
seems to be exceedingly unsafe to permit speculation as to 
the operation and effect of various acts to control the judg- 
ment of the court upon the point of their essentiality.” [31 
Op. 316]. 

You state you are now dealing with the question whether 
compensation paid to officers and employees administering 
the State Workmen’s Compensation Fund of California is 
subject to the Federal taxing power under the Constitution— 
which is essentially a different question from those dealt 
with in the opinion. In view of this, and since you do not 
question the conclusion reached in the opinion and do not 
present a case necessarily affected by that conclusion, it is 
doubtful that a reconsideration should now be undertaken. 

However, as I understand it, you are concerned only to the 
extent that you wish to levy taxes upon income accruing to 
the officers and employees administering such state compensa- 
tion funds but do not wish to appear to act in conflict with 
an opinion of the Attorney General. Addressing myself to 
the question thus presented, I have the honor to advise you 
that the opinion of July 19, 1918, should be considered as 
confined to the specific questions therein dealt with and 
not as controlling in the matter of the taxability of income 
payable from such state funds to individual officers and 
employees. 


errs HOMER CUMMINGS 


To THE SECRETARY OF THE TREASURY. 


202: World War Adjusted Compensation Act 


ee heen TO COMPENSATION UNDER THE WORLD WAR 
ADJUSTED COMPENSATION ACT 


Claimant was inducted into military service October 20, 1917, but 
was absent without leave and charged with desertion from Decem- 
ber 2, 1917, until October 10, 1919, when he was arrested and 
returned to the Army. Subsequently, because of his mental con- 
dition the charge of desertion was removed and he was honorably 
discharged from the Army December 17, 1919. 

Held, the claimant is not entitled to compensation under the World 
War Adjustment Compensation Act. 

Opinion of Attorney General Stone of July 26, 1924 (34 Op. 228), 
distinguished. 

DEPARTMENT OF JUSTICE, 
April 10, 1935. 


Sir: I have your letter of March 6, requesting my opinion 
in connection with the application of E. M. for adjusted 
compensation under the provisions of the Act of May 19, 
1924, c. 157, 48 Stat. 121, 122, which provides for computing 
such compensation: on the following basis: 

“ Sec. 201. The amount of adjusted service credit shall be 
computed by allowing the following sums for each day of 
active service, in excess of sixty days, in the military or 
naval forces of the United States after April 5, 1917, and 
before July 1, 1919, as shown by the service or other record 
of the veteran: $1.25 for each day of oversea service, and $1 
for each day of home service; but the amount of the credit 
of a veteran who performed no oversea service shall not 
exceed $500, and the amount of the credit of a veteran who 
performed any oversea service shall not exceed $625.” 

You state that the claimant was inducted into the military 
service on October 30, 1917, but was absent without leave 
and charged with desertion from December 2, 1917, until 
October 10, 1919, at which time he was arrested by the civil 
authorities and returned to the army. Upon inquiry by a 
board of medical officers it was determined that he had the 
mentality of a child less than six years old, and for this rea- 
son the charge of desertion was removed and he was honor- 
ably discharged from the army on December 17, 1919. 

Attorney General Stone, construing the statute in an 
opinion of July 26, 1924 (384 Op. 228), held that periods of 
absence without leave, not resulting in dishonorable dis- 
charge, should be included when computing the period of 
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active service, “but that the period of time in desertion 
should not be counted except where tried for desertion and 
acquitted, or conviction did not resultin * * *  separa- 
tion from the service under conditions other than honor- 
able ”—the statute expressly excluding persons dishonorably 
discharged. 

Observing the strict letter of the opinion and accepting 
its conclusions, it might be said, as you point out, that the 
claimant would be entitled to have the entire period of his 
desertion, or absence without leave, counted when comput- 
ing his active service. The opinion did not, however, deal 
specifically with a case, such as this, in which the desertion 
or unauthorized absence effectually terminated all actual 
military service and was coextensive with the entire period 
for which adjusted*compensation might have been allowed 
(such period not beginning to run until sixty days after 
enicy into the service); and the reasoning of the opinion 
does not appear to require the application of its conclusion 
to such a case. Probably the Attorney General had particu- 
larly in mind absences and periods of desertion only inci- 
dental to some actual period of active service compensable 
under the statute. 

It would hardly be thought that a soldier who had de- 
serted the army some years before the World War began 
might now appear, satisfactorily explain his desertion, ob- 
tain an honorable discharge, and thereupon claim benefits 
under the World War Adjusted Compensation Act for active 
service during the World War, yet he might do so if, under 
the statute, a soldier 1s to be considered as rendering active 
service during the entire period of a desertion or unauthor- 
ized absence not followed by dishonorable discharge. The 
case now submitted is not quite so extreme, but it presents 
the same question to the extent that the unauthorized absence 
covered the entire period for which credit is claimed. 

The bill to provide adjusted service compensation, as in- 
troduced in the 67th Congress (the measure was finally 
enacted in the succeeding Congress), provided for deducting 
periods of unauthorized absences of more than one day; 
but this was eliminated upon recommendation of the Adju- 
tant General of the Army, who stated that the administra- 
tion of such a provision, requiring detailed examination of 
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all service records, would cost much more than it would save. 
(Hearings, H. R. 1, 67th Cong., pp. 108-114, 599-605.) 
There is little doubt that this view resulted in the enactment 
of the statute in such form as to permit indulging the fiction 
of rendition of “active service” during unauthorized ab- 
sences: but the reason which prompted it does not apply to 
cases in which the absence or desertion effectually terminated 
all actual military service and was coextensive with the 
entire period for which adjusted compensation might have 
been allowed. | 

Considering the foregoing, it is my opinion that the claim- 
ant is not entitled to compensation under the World War 
Adjusted Compensation Act. 


Respectfully, . 
HOMER CUMMINGS. 


To the SECRETARY OF WAR. 


AUTHORITY TO MAKE ADDITIONS TO CARSON NATIONAL 
FOREST IN NEW MEXICO 


The prohibition contained in section 471, Title 16, U. S. O., against 
creating or making additions to forest reservations in the States . 
of New Mexico and Arizona, except by act of Congress, is appli- 
cable as to lands purchased by the Federal Emergency Relief Ad- 
ministration, as an agency of the Public Works Administration, 
under authority of Title II of the National Industrial Recovery 
Act; and such Jands may not be added to the Carson National 
Forest in New Mexico, except by act of Congress. 


DEPARTMENT OF JUSTICE, 
April 15, 19365. 

Str: I have your letter of February 28, in which you state 
that $25,000,000 of the fund provided for Public Works 
under Title II of the National Industrial Recovery Act 
[48 Stat. 201] has been allocated to the Federal Emergency 
Relief Administration, as an agency of the Public Works 
Administration, for carrying out a program of projects 
including the following: 

“The purchase of land which can better be devoted to 
bearing forests than to the uses to which it is being put at 
the time of purchase, and the improvement of such land 
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_through ditching, grading, clearing, construction of roads 
and trails, tree planting, grassing, growing of erosion-resist- 
ing crops, fencing, and erection of other necessary structures 
and improvements to enable the land to be devoted to the 
new uses. Purchase of the land is a necessary incident to 
the performance of the development and improvement work, 
which will provide employment and constitutes a project 
which the Administrator and Special Board for Public 
Works have included in the comprehensive program of pub- 
lic works authorized in Section 202 under Title II of the 
Recovery Act. Such forest lands, after the construction and 
developmental work has been completed, are either to be as- 
signed to the Forest Service in the Department of Agricul- 
ture for administration as national forests or are to be 
leased to states and state agencies for administration as state 
forests. One of the incidental advantages that will be de- 
rived from this program will be the retirement of lands 
which are submarginal for agriculture from production of 
crops for the market.” 

You further state that consideration is being given to the 
purchase of lands in New Mexico, “ which, if they are suitably 
improved, will be appropriate for addition to the Carson 
National Forest in that state,” but that the question has arisen 
whether this is authorized in view of the following legisla- 
tive provisions, as contained in Section 471, Title 16, of the 
United States Code, as amended. 

“The President of the United States may, from time to 
time, set apart and reserve, in any State or Territory having 
public land bearing forests, in any part of the public lands 
wholly or in part covered with timber or undergrowth, 
whether of commercial value or not, as national forests, and 
the President shall, by public proclamation, declare the estab- 
lishment of such forests and the limits thereof. 

“No national forest shall be created, nor shall any addi- 
tions be made to one heretofore created within the limits of 
the States of California, Oregon, Washington, Idaho, Mon- 
tana, Colorado, or Wyoming, except by Act of Congress. 
(Mar. 3, 1891, c. 561, Sec. 24, 26 Stat. 1103; Mar. 4, 1907, 
c. 2907, 34 Stat. 1271; June 25, 1910, c. 421, Sec. 2, 36 Stat. 
847; Aug. 24, 1912, c. 369, 37 Stat. 497; June 7, 1924, c. 348, 
Sec. 9, 43 Stat. 655.) 
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“ No forest reservation shall be created, nor shall any addi-. 
tions be made to one heretofore created, within the limits of 
the States of New Mexico and Arizona except by Act of 
Congress, (June 15, 1926, c. 587, 44 Stat. 745.)” 

Your Solicitor has concluded that the inhibition contained 
in the third paragraph does not apply because it is to be 
understood as referring to additions of “ public lands ” of the 
character dealt with in the first paragraph, not including 
lands purchased by the United States as now contemplated. 
Assuming, however, that this is correct, it does not follow 
that purchased lands may be added to the Carson National 
Forest because the inhibition is co-extensive, at least, with the 
authority previously granted, as stated in the following ex- 
cerpt from the Acting Attorney General’s opinion. of 
November 28, 1916 (31 Op. 53, 54). | 


“What the legislation of 1907 aimed to prevent (in the 
States named) was the increase, by Executive action based 
on the acts of 1891 and 1897, supra, of the areas designated 
and set apart as national forests and administered as such 
pursuant to the forest reserve legislation. If such increases 
were to occur, that act intended that they should be brought 
about only by the direct action of Congress. Pro tanto, it 
worked a repeal of the acts of 1891 and 1897, supra. They 
had given the President authority to create forest reserva- 
tions in these States; the act of 1907 simply took that 
authority away.” 

“ National Forest” is not a mere matter of descriptive 
terminology. It is designative of definite areas set aside by 
authority of the Congress and made subject to laws and regu- 
lations effective only in such areas. Presumably their estab- 
lishment and management represent exercises of the consti- 
tutional grant of power to the Congress “to dispose of and 
make all needful rules and regulations respecting the territory 
or other property belonging to the United States.” 

There is no power in the Public Works Administration, 
the Federal Emergency Relief Administration or the Secre- 
tary of Agriculture to subject other lands to such laws and 
regulations in the absence of a statute authorizing it; and 
I agree with the conclusion of your Solicitor that no such 
authority is to be implied from the provisions of the National 
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Industrial Recovery Act. The only other statute which you 
mention as a possible source of power authorized the Presi- 
dent to establish national forests, but such authority, as ap- 
plied to New Mexico, has now been withdrawn. In such cir- 
cumstances, and unless the matter is affected by some other 
statute to which my attention has not been directed, there 
is nothing from which the power could be implied, the sub- 
Ject matter not falling within any constitutional prerogative 
of the President. 

I express no opinion whether the proposed purchase is 
authorized. You have not requested my opinion concerning 
this and presumably it does not arise primarily in your De- 
partment. If, however, the lands are purchased it will be 
necessary, in my opinion, to obtain additional legislation in 
orcer to make them a part of the Carson National Forest. 
I may add, although you are, of course, aware of the fact, 
that such statutes, adding lands to particular national for- 
ests, are frequently passed by the Congress. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF AGRICULTURE. 


APPLICABILITY OF TITLE III OF THE TREASURY AND POST 
OFFICE APPROPRIATION ACT, FISCAL YEAR 1934, TO 
GRANTS TO THE GOVERNORS OF THE SEVERAL STATES 
FOR EMERGENCY RELIEF PURPOSES 


Grants from funds appropriated by Public Resolution No. 11, approved 
April 8, 1935, to the Governors of the several States for emer- 
gency relief purposes are projects within the meaning of section 13 
of that Resolution, whether for construction work or for the pur- 
chase of such items as food and clothing: and such grants are 
subject to the provisions of Title III of the Treasury and Post 
Office Appropriation Act, fiscal year 1984 (47 Stat. 1520). 


DEPARTMENT OF JUSTICE, 
April 25, 1935. 
Sir: I have your memorandum of April 15, transmitting a 
request from the Federal Emergency Relief Administrator 
for my opinion “ whether grants to the Governors of the 
several States for emergency relief constitute projects” 
within the meaning of the word as used in the second para- 


graph of the following section of Public Resolution No. 11, 
144790°—37—vol. 38-——17 | 
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approved April 8, 1985, making appropriations for relief 
purposes : 

“Src. 13..(a) The acquisition of articles, materials, and 
supplies for the public use, with funds appropriated by this 
joint resolution, shall be subject to the provisions of section 
2 of title III of the Treasury and Post Office Appropriation 
Act, fiscal year 1934; and all contracts let pursuant to the 
provisions of this joint resolution shall be subject to the 
provisions of section 3 of title IIT of such Act. 

“(b) Any allocation, grant, or other distribution of funds 
for any project, Federal or non-Federal, from the appro- 
priation made by this joint resolution, shall contain stipula- 
tions which will provide for the application of title III of 
such Act to the acquisition of articles, materials and supplies 
for use in carrying out such project.” 

This section was introduced as an amendment by Senator 
Steiwer with the following explanation concerning the sec- 
ond paragraph: 

“Section (b) provides, in effect, that in case of the allo- 
cation or grant of money from the appropriation provided 
by the joint resolution to the States for the construction 
of Federal or non-Federal projects, the act to which I have 
referred shall also be applicable ~ o. m 

“The * * * section is necesary, for it has —_ held 
heretofore, in the matter of moneys allocated by the Gov- 
ernment to States or municipalities to be spent by them in 
the making of their own contracts, that the ‘buy American ’ 
provision does not apply; therefore, if it be desired that it 
apply, it is necessary that section (b) be agreed to.” (Cong. 
Rec. March 21, 1935, p. 4812.) 

The provision was explained as follows in the conference 
report (H. Rept. 609, p. 9): 

“Amendment no. 26: Retains the section inserted by the 
Senate providing for the application to the expenditure of 
funds directly by the United States and funds granted or 
distributed for expenditure otherwise, of the Federal law 
providing for the acquisition of articles, materials, and sup- 
plies mined, produced, or manufactured in the United 
States (Buy American Act).” 

The Act containing the stipulations referred to is Title 
III, 47 Stat. 1520; U. S. C., Title 41, secs. 10a and 10b. 
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Standard Dictionary defines “ project” as: “ Something 
projected or mapped out in the mind, as a course of action; 
a scheme; plan; contrivance; as, a useful project.” It 
is also defined in Webster’s International Dictionary as: “A 
plan or design; a plan as devised or proposed; a planned 
undertaking, etc.” 

Assuming the Governor or other state officer plans the 
utilization of the allotted fund, the plan adopted is a “proj- 
ect”, within the foregoing definitions, whether it calls for 
the hiring of destitute persons for roadbuilding and the 
like, or for the more direct alleviation of their needs through 
the purchase and distribution of food, clothing, etc. It 
might combine both features. In so far as it contemplates 
roadbuilding, for example, it might be referred to as a 
“construction project ”, and the first quoted paragraph of 
Senator Steiwer’s explanation indicates that he may have 
had particularly in mind such projects; but neither his lan- 
guage nor that of the conference report indicates that the 
word is necessarily to be taken only in this narrow sense. 

I perceive no substantial reason, in connection with this 
provision, for distinguishing between purchases of food and 
clothing, on the one hand, and purchases of roadbuilding 
material, for example, on the other hand; and, indeed, it 
more nearly accords with the broad purpose of this statute 
and of other emergency legislation to give preference to 
American products because to the extent that our own indus- 
try is stimulated, with resulting increases in employment, 
needs for relief should diminish. It is scarcely necessary 
to say that this is the end toward which we are striving, . 
and it is with this end in view that the statute should be 
interpreted. 

I therefore concur in the conclusion reached by Counsel 
for the Federal Emergency Relief Administration that the 
stipulations provided for in Section 13 (b) of Public Reso- 
lution No. 11 should be included in connection with grants to 
the Governors of the several states for emergency relief 
purposes. 

Respectfully, 
HOMER CUMMINGS. 
To the PresipENtT. 
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DUTY OF THE AMERICAN PRINTING HOUSE FOR THE 
BLIND TO FURNISH THE LIBRARY OF CONGRESS COPIES 
OF CERTAIN BOOKS 


The provision contained in the Legislative, Executive, and Judicial 
Appropriation Act of the fiscal year ending June 30, 1914 (387 
Stat. 739, 748), that the distribution of: embossed books manu- 
factured by the American Printing House for the Blind out of the 
income provided by the act of March 3, 1879, 20 Stat. 467, shall 
thereafter include oné copy of every book so manufactured to be 
deposited in the Library of Congress, has the effect of amending 
the said act of March 3, 1879, and the American Printing House 
for the Blind is required to furnish the Library of Congress a 
copy of every embossed book manufactured out of the entire sum 
of its present annual appropriation of $75,000. 

The fact that administrative practice has been in accord with this 
view for nearly 16 years is entitled to great weight in determining 
the proper construction of the statute. 


DEPARTMENT OF JUSTICE, 
May 2, 1936. 

Sir: I have your letter of March 4, 1935, with enclosure, 
in which you refer to the Act of March 3, 1879, 20 Stat. 467, 
entitled “An Act to promote the education of the blind ” and 
state that there is a difference of opinion between the Ameri- 
can Printing House for the Blind and the Library of Con- 
gress as to whether the funds appropriated by the Congress 
under this act and subsequent acts are being used in accord- 
ance with law. Since the law authorizes the Secretary to 
withhold such appropriations on satisfactory proof that 
they are not being used for the benefit of the blind in the 
. public institutions for the blind in the United States, the 
question is one requiring your administrative determination, 
and for this reason you request my opinion whether the 
American Printing House for the Blind is required to sup- 
ply the Library of Congress with a copy of every book 
embossed out of the entire federal gratuity of $75,000, or 
whether it is required to supply copies of only those books 
embossed out of the original annual appropriation of 
$10,000. 

Under the original Act of March 3, 1879, supra, there was 
appropriated $250,000 to be invested in four per cent Gov- 
ernment bonds, the interest therefrom ($10,000 per annum) 
to be paid by the Secretary of the Treasury semi-annually 
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to the Trustees of the American Printing House for the 
Blind and used in the manufacture of embossed books and 
tangible apparatus to be uniformly distributed to all public 
institutions for the education of the blind in the States and 
Territories of the United States and the District of Colum- 
bia. This act was amended by the act of July 25, 1906, 34 
Stat. 460, so as to make the sum of $10,000 » permanent 
annual appropriation. 

In the Legislative, Executive, and Judicial Appropria- 
tion Act for the fiscal year ending June 30, 1914 (87 Stat. 
739, 748), the distribution of embossed books manufactured 
out of the annual appropriation of $10,000 was extended to 
include the Library of Congress. This provision reads as 
follows: 


“The distribution of embossed books manufactured by 
the American Printing House for the Blind at Louisville, 
Kentucky, out of the income of the fund provided by the 
Act of March third, eighteen hundred and seventy nine, 
shall hereafter include one copy of every book so manufac- 
factured to be deposited in the Library of Congress at 
Washington.” 

In 1919 the Congress authorized the sum of $40,000 to 
be appropriated annually to the American Printing House 
for the Blind in addition to the permanent appropriation of 
$10,000 (41 Stat. 272), and increased this sum to $65,000 
in 1927 (44 Stat. 1060). Both acts contained identical 
language to the effect that the additional sums authorized 
should be expended in accordance with the requirements 
of the act of March 3, 1879, as amended. This direction 
was understood, at least by the Librarian, as contemplating 
that the Library should receive one copy of each book paid 
for out of the additional appropriations in like manner 
as under the original appropriation, and this view has pre- 
vailed in the administration of the statute and in the distri- 
bution of the books. Recently, however, the Trustees of the 
Printing House asserted that the Library should be ineluded 
in the distribution only of such books as might be embossed 
from the annual sum of $10,000 originally authorized. 

In view of the statutory direction that the additional sums 
appropriated should be expended in accordance with the 
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requirements of the act of March 3, 1879, as amended, the 
question here presented depends on whether the provision 
contained in the Appropriation Act for the fiscal year 1914, 
above quoted, had the effect of amending the original act. 

The provision for furnishing copies to the Library of 
Congress was not expressly stated as “ amending ” the orig- 
inal Act. It has been held, however, that “a law is 
amended when it is. in whole or in part, permitted to re- 
main, and something is added to or taken from it, or it is 
in some way changed or altered to make it more complete 
or perfect, or to fit it the better to accomplish the object or 
purpose for which it is made, or some other object or pur- 
pose.” United States v. Lapp, 244 Fed. 377, 383. The pro- 
vision under consideration would appear to meet this test; 
it modified and added to the original direction concerning 
distribution of the books. 

Other arguments have been advanced in favor of the 
view that the additional sums are to be expended in accord- 
ance with the Act of March 3, 1879, standing alone, but they 
are based largely upon fine distinctions of language, and I 
regard it as unnecessary to deal with them specifically 
herein. It must be conceded, of course, that the statutes 
authorizing the additional annual appropriations did not 
indicate as clearly as might be wished whether the direction 
contained in the 1913 statute should apply in connection 
with the additional funds. 

There was, however, no apparent reason of substance for 
making the distinction suggested; and the basic reason for 
the provision that the Library should be furnished with one 
copy of each book would probably apply equally in connec- 
tion with the additional appropriations. It must, therefore, 
be concluded that, whatever doubt may have existed when 
the additional appropriation was first authorized in 1919, 
there was at least some justification for the view that was 
adopted; and during the nearly sixteen years which have 
since elapsed both the Congress and the Secretary of the 
Treasury have acquiesced in the practical interpretation 
thus placed upon the statute. Only the most cogent reasons 
would now justify administrative reversal of that construc- 
tion (United States v. Jackson, 280 U. S. 183, 193), and I 
perceive no such reasons. 
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In view of the foregoing, it is my opinion that the Ameri- 
can Printing House for the Blind is required to furnish the 
Library of Congress one copy of every embossed book manu- 
factured out of the entire Federal appropriation. 


Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


AUTHORITY OF THE RECONSTRUCTION FINANCE CORPO- 
RATION TO ENGAGE THE LEGAL SERVICES OF A MEM- 


BER OF CONGRESS 


@ 

The Reconstruction Finance Corporation, the contracts and agree- 
ments of which are subject to sections 114-116 of the Criminal 
Code, is not authorized to engage the services, as attorney or 
counsel, of a Memober of Congress or a firm of which a Member 
of Congress is a partner. 

The rule exrpressio unius est exclusio alterius applied. 


DEPARTMENT OF JUSTICE, 
May 8, 1936. 


Sir: I have your memorandum of April 29, 1935, trans- 
mitting a request from the Chairman of the Reconstruction 
Finance Corporation for my opinion whether the Corpo- 
ration may engage the services, as attorney or counsel, 
of a Member of Congress or a firm in which a Member 
of Congress is a partner. 

The Act of January 22, 1932, c. 8, 47 Stat. 5, 12, which 
created the Reconstruction Finance Corporation, provides 
that its contracts and agreements shall be subject to the fol- 
lowing sections (114, 115 and 116) of the Criminal Code 
(U.S. C., Title 18, Secs. 204-206) : 

“ Sec. 114. Whoever, being elected or appointed a Member 
of or Delegate to Congress, or a Resident Commissioner, 
shall, after his election or appointment and either before 
or after he has qualified, and during his continuance in office, 
directly or indirectly, himself, or by any other person in 
trust for him, or for his use or benefit, or on his account, 
undertake, execute, hold, or enjoy, in whole or in part, any 
contract or agreement, made or entered into in behalf of 
the United States by any officer or person authorized to make 
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contracts on its behalf, shall be fined not more than three 
thousand dollars. AJl contracts or agreements made in vio- 
lation of this section shall be void; and whenever any sum of 
money is advanced by the United States, in consideration of 
any such contract or agreement, it shall forthwith be repaid; 
and in case of failure or refusal to repay the same when 
demanded by the proper officer of the department under 
whose authority such contract or agreement shall have been 
made or entered into, suit shall at once be brought against 
the person so failing or refusing and his sureties, for the 
recovery of the money so advanced. 

“Sec. 115. Whoever, being an officer of the United States, 
shall on behalf of the United States, directly or indirectly, 
make or enter into any contract, bargain, or agreement, in 
writing or otherwise, with any Member of or Delegate to 
Congress, or any Resident Commissioner, after his election 
or appointment as such Member, Delegate, or Resident Com- 
missioner, and either before or after he has qualified, and 
during his continuance in office, shall be fined not more than 
three thousand dollars. 

“Sec. 116. Nothing contained in the two preceding sec- 
tions shall extend, or be construed to extend, to any contract 
or agreement made or entered into, or accepted, by any in- 
corporated company, where such contract or agreement is 

made for the general benefit of such incorporation or com- 
pany; nor to the purchase or sale of bills of exchange or 
other property by any Member of or Delegate to Congress, 
or Resident Commissioner, where the same are ready for 
delivery, and payment therefor is made, at the time of mak- 
ing or entering into the contract or agreement.” (35 
Stat. 1109.) 

These provisions originated in the Act of April 21, 1808, 
c, 48, 2 Stat. 484. Attorney General Wirt, in an opinion of 
July 18, 1826, held that the statute forbade the employment 
of congressmen as assistant counsel to the district attorneys 
of the United States, pointing out that such employment 
would involve “a contract, a bargain, an agreement,” undis- 
tinguishable from others undoubtedly forbidden and 
“equally within the policy and mischief of the law.” (2 Op. 
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Attorney General Legare, in an opinion of June 1, 1842, 
(4 Op. 47, 48), dealt with a situation in which the Com- 
missioners of the Navy had accepted an offer from a partner- 
ship to supply chain-cable iron and it appeared that one 
of the partners, being a member of Congress, had expressly 
stated his position that he could not, “consistently with 
existing law, take any interest, direct or indirect, in the pro- 
posed contract,” and had executed an instrument “ relinquish- 
ing all interest ” therein. The Attorney General, after stat- 
ing that he was not properly concerned with questions of 
expediency, propriety, etc., concluded that, “in strict law”, 
the contract would not be voided or the penalty incurred. 
He pointed out, however: “ But then the contract will not be 
with the same partnership. It will be a special contract with 
the two other partners, * * *.” 

It was thus assumed that a contract with a partnership 
which included a member of Congress was forbidden; and 
this I approve. It is unnecessary for me to consider the 
soundness of the conclusion that the matter was remedied by 
the steps taken. 

Judge Van Devanter, in United States v. Dietrich, 126 Fed. 
671, 673, 676, declared the statute to be plain and unambiguous 
and purposed “ to absolutely inhibit all contractual relations 
with the United States upon the part of any member of or 
delegate to Congress * * * save in the instances specifi- 
cally excepted.” In such circumstances, as stated in my opin- 
ion of December 16, 1933 (37 Op. 368), to the Secretary of 
Agriculture, the statute is not subject to a construction 
which might narrow its application. Furthermore, it 
expressly excepts contracts with “incorporated companies ” 
and, as applied to unincorporated companies or partner- 
ships, required the application of the rule expressio unius 
est exclusio alterius. 

Considering the foregoing, it is my opinion that the Re- 
construction Finance Corporation is not authorized to en- 
gage the services, as attorney or counsel, of a member of 
Congress or a firm in which a member of Congress is a 
partner. | 

Respectfully, 
HOMER CUMMINGS. 

To the PRrEsIDENT, 
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JURISDICTION OF UNITED STATES OVER SITE OF NAVAL 
AMMUNITION DEPOT AT HAWTHORNE, NEV.. 


The act of the legislature of Nevada, approved March 28, 1935, 
ceding to the United States jurisdiction over the site of the 
Naval Ammunition Depot at Hawthorne, Nev., but reserving to 
the State and political subdivisions thereof the right to tax pri- 
vate property and to serve process upon the affected premises, is 
considered satisfactory to the Government, and no further action 
by the Navy Department is required. 


DEPARTMENT OF JUSTICE, 
May 28, 1936. 

Sir: I have your letter of May 6, transmitting a copy 
of an Act of the Legislature of Nevada, approved March 
28, 1935, ceding to the United States jurisdiction over the 
site of the Naval Ammunition Depot at Hawthorne, 
Nevada, but reserving to the State and political subdivi- 
sions thereof the right to tax private property and to serve 
process upon the affected premises. You inquire whether 
the Department of Justice considers the statute satisfac- 
tory from the government’s standpoint and what, if any, 
action should be taken by the Navy Department. 

As you state, this act was passed as a compromise after 
extended negotiations in which the United States Attorney 
participated, and there is no question of the power of the 
State to make the reservations concerning taxation of private 
property and service of process, under several decisions of 
the Supreme Court. 

Considering this, and since you also state that the reserva- 
tions are not inconsistent with the effective use of the lands 
for a Naval Ammunition Depot, I regard the act of cession 
as satisfactory and requiring no further action by the Navy 
Department—understanding, of course, that the statute ade- 
quately describes the site. I have no reason to doubt that 
the designation in the statute is sufficiently broad to include 
all the land now owned by the Government at the Ammuni- 
tion Depot, but it would be advisable to have this verified by 
some one in your Department familiar with the facts, which 
are not available in my Department. 

Respectfully, 
HOMER CUMMINGS. 


To the Secrerary oF THE Navy. 
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Miss S was born in Switzerland in May 1917 and adopted according 
to Swiss law in April 1921 by Mrs. S, then a citizen of Switzer- 
land. Mrs. S emigrated to the United States in June 1921 and 
was naturalized in December 1926. Miss S came to the United 
States in May 1927, and since then has resided with her adoptive 
mother in Ohio. 

Held, Miss S is not to be deemed a citizen of the United States by 
virtue of the naturalization of her adoptive mother. 

The terms “child” and “children” occurring, respectively, in sec- 
tion 5 of the Act of March 2, 1907, 34 Stat. 1229, and section 4 of 


the Act of April 14, 1802, 2 Stat. 155, do not comprehend adopted 
children. 

Under our immigration laws an adopted child may in some circum- 
stances be considered a “ child”? of an adoptive parent, but it does 
not follow that such child may be so considered within the con- 
templation of other and separate laws relating to citizenship. 

When doubts exist as to a grant of citizenship they should, gen- 
erally, be resolved in favor of the United States and against the 
claimant. 


DEPARTMENT OF JUSTICE, 
June 17, 1936. 


Sir: I have the honor to refer to your letter of October 
10, 19384, and subsequent correspondence and conferences 
concerning the citizenship of Miss S. You ask my opinion 
whether she is to be deemed a citizen of the United States 
by virtue of the naturalization of her adoptive mother. 

Miss §. was born in Switzerland on May 9, 1917. She 
was adopted according to Swiss law on April 9, 1921, by 
Mrs. S, then also a citizen of Switzerland. Mrs. S emi- 
grated to the United States in June, 1921, and was natu- 
ralized on December 11, 1926. The child came to the United 
States in May, 1927, and since then has resided with her 
adoptive mother in Ohio. 

Section 5 of the Act of March 2, 1907, c. 2534, 34 Stat. 
1228, 1229 (U.S. C., Title 8, Sec. 8), 1s applicable. It reads 
as follows: 

_ “Src. 5. That a child born without the United States of 

alien parents shall be deemed a citizen of the United States 
by virtue of the naturalization of or resumption of Ameri- 
can citizenship by the parent: Provided, That such naturali- 
zation or resumption takes place during the minority of 
such child: And provided further, That the citizenship of 
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such minor child shall begin at the time such minor child 
begins to reside permanently in the United States.” 

In the Department of Labor, which is charged with ad- 
ministration of the immigration laws, the view has prevailed 
that an adopted child does not become a citizen by virtue 
of the naturalization of his adoptive parent. On the other 
hand, the Department of State in 1929 took the position that 
such a child was entitled to a passport as an American citi- 
zen and has subsequently applied this view in at least one 
other case, excluding cases now pending. Your Legal Ad- 
viser states, in support of the conclusion thus previously 
reached in your Department, that the words, “ children ” 
and “parents,” as used in an earlier statute (Section 2172 
R. S.; U. 8S. C., Title 8, section 7), comprehended adopted 
children and the persons adopting them and that “the rea- 
son for the enactment of the later Act of 1907 was quite re- 
mote from any intent to give a different significance to these 
words from that which they had in the earlier Act.” Sec- 
tion 2172 R. S. is copied below: | 

“Src. 2172. The children of persons who have been duly 
naturalized under any law of the United States, or who, 
previous to the passing of any law on that subject, by the 
Government of the United States, may have become citizens 
of any one of the States, under the laws thereof, being under 
the age of twenty-one years at the time of the naturalization 
of their parents, shall, if dwelling in the United States, be 
considered as citizens thereof; and the children of persons 
who now are, or have been, citizens of the United States, 
shall, though born out of the limits and jurisdiction of the 
United States, be considered as citizens thereof; but no 
person heretofore proscribed by any State, or who has been 
legally convicted of having joined the army of Great Britain 
during the Revolutionary War, shall be admitted to become 
a citizen without the consent of the legislature of the State 
in which such person was proscribed.” 

This section of the Revised Statutes originated in the Act’ 
of April 14, 1802, c, 28, 2 Stat. 158, 155. At that time adop- 
tion of children was not recognized in the statutory laws of 
England, or of the United States, or of any State, Territory 
or possession of the United States. It was unknown to the 
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common law. Schouler on Domestic Relations (6th ed.) Sec. 
719; Spencer on Domestic Relations, Sec. 464; Sherman, 
Roman Law in the Modern World, Sec. 496 et seq.; Ross v. 
Ross, 129 Mass. 243, 262; Woodward’s Appeal, 81 Conn. 152, 
162; Matter of Thorne, 155 N. Y. 140, 148; Van Matre v. 
Sankey, 39 Am. St. Repts. 196, 210 (Note). 

As indicated by these authorities, adoption was practiced 
by some ancient peoples, including the Romans, and the 
principles of the Roman law, as modified by Justinian, were 
transmitted to the modern nations of Europe whose legal 
systems were based upon the Roman law. The Roman adop- 
tions, however, are distinguishable from our modern ones. 
Sohm, Institutes of Roman Law (translation by Ledlie, 2d 
ed., 1901), pp. 499, e¢ seq.; Hunter, Roman Law (3d ed., 
1897), pp. 203, et seg. Two forms of adoption were recog- 
nized. One (arrogatio) comprehended only the adoption of 
persons sui furzs. Adoption of children was also permitted 
but Sohm states: “ Datio in adoptionem, according to Justin- 
ian’s law, did not operate, in a general way, to produce the 
relations of father and child, but merely gave the adopted 
child the same rights of succession in respect of the estate of 
his adoptive father as he would have had if he had been a 
real child of the latter.” Such an adoption with the fullest 
effect (adoptio plena) was permitted only to a natural as- 
cendant (e. g. the grandfather) of the adopted child. 
Women were not permitted to adopt. 

The Code Napoleon (Arts 3438, et seg.) permitted adop- 
tions by persons more than fifty years of age without legiti- 
mate descendants, with other, qualifications and exceptions, 
but required that the person to be adopted must have 
reached his majority (twenty-one years) and further pro- 
vided: “The faculty of adoption shall not be exercised 
except towards an individual, for whom, during minority, 
and for a period of at least six years, the party shall have 
supplied assistance, and employed uninterrupted care, or to- 
wards one who shall have saved the life of the party adopt- 
ing, either in a fight, or in rescuing him from fire or water.” 

Aside from the established principles of statutory con- 
struction which would apply and require the same conclu- 
sion if the matter were doubtful, the 1802 statute shows upon 
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its face that the Congress contemplated no such adoptions 
as those practiced in Europe and described in the Napoleonic 
Code because such adoptions could not be made until the 
person adopted had reached the age of twenty-one years or 
more, whereas the statute specifically dealt with “ children ” 
under twenty-one years of age. Furthermore, it could not 
have contemplated adoptions as known in this country today 
because they are dependent upon local statutes enacted from 
time to time during a period beginning half a century later. 
Woodward's Appeal, Ross v. Ross, Sherman’s Roman Law, 
supra. | 

In 1802, of course, one might have had the care and cus- 
tody of a child other than his own (involving guardianship, 
which differs fundamentally from adoption), and the Act 
of April 14, 1802, specifically recognized this. In Section 
2 thereof, requiring registration of arriving immigrants for 
use In subsequent naturalization proceedings “ as evidence of 
the time of * * * arival within the United States,” it 
was provided that minors should be registered by “ parent ” 
or “ guardian.” 

However, the provision in Section 4 for derivative citizen- 
ship of minors was restricted to “ children,” upon naturaliza- 
tion of their “ parents.” Neither the context nor sound 
reasoning would permit interpreting the word “parent” 
in Section 4 as including also the “ guardian ” mentioned in 
Section 2. The “child” obtained derivative citizenship 
upon the naturalization of his “ parent,” who had registered 
him, but naturalization of the ward required an affirmative 
proceeding. Subsequently, the Act of May 26, 1824, c. 186, 
4 Stat. 69, provided a special naturalization procedure for 
“any alien, being a free white person and a minor, under 
the age of twenty-one years,” waiving the requirement of 
registration upon arrival, which was construed as not affect- 
ing the provision for derivative citizenship of “ children ” 
and was, therefore, peculiarly applicable to alien minors in 
the country without their natural parents. 

The insertion of Section 4 of the Act of April 14, 1802, 
in the Revised Statutes neither added to nor subtracted from 
its original scope and meaning (United States v. Le Bris, 
121 U. S. 278, 280), and certainly its words did not acquire 
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a broader meaning because many years after its enactment 
local statutes, passed from time to time, have provided for 
the adoption of children. In fact, it cannot be said even 
today that “children” necessarily includes adopted chil- 
dren; and the cases to which I have been referred indicate 
that the courts have reached varying conclusions, depend- 
ing, of course, on the particular facts and circumstances. 

Concerning the probable reason for the 1907 statute and 
its effect upon the earlier law, the Circuit Court of Appeals 
for the Second Circuit pointed out, in United States v. Tod, 
997 Fed. 385, 392: 

“The courts had been unanimous in holding that, if a 
foreign-born minor child was dwelling in the United States 
at the time of the naturalization of the parent, the child, 
under R. 8S. U. S. See. 2172, became thereby naturalized. 
The statute in that regard was not ambiguous or doubtful, 
and did not need correction or amendment. The difficulty 
in construing the statute arose in the case of a minor child 
born outside of the United States, who came here after the 
naturalization of the parent, and it was to correct this diffi- 
culty and impose a more rigid restriction that section 5 of 
the Act of March 2, 1907, was enacted. 

“ Giving to the two statutes under consideration this in- 
terpretation, we have a simple system under which each 
statute confers rights in two different situations. Under 
R. S. U. S. Sec. 2172, a foreign-born minor child dwelling 
in the United States at the time of the naturalization of 
the parent automatically becomes an American citizen. Un- 
der section 5 of the Act of March 2, 1907, a foreign-born 
child, not in the United States when the parent is natural- 
ized, becomes a citizen only from such time as, while still a 
minor, it begins to reside permanently in the United States.” 

This case was cited with approval in Kaplan v. Tod, 267 
U. S. 228, 230, with some indication that the Supreme Court 
accepted the same view of the matter. 

It will be observed that Section 5 of the 1907 statute 
deals with “a child born without the United States of alien 
parents ” and provides that he shall be deemed a citizen by 
virtue of the naturalization of, or the resumption of Ameri- 
can citizenship by, “the parent,” which latter words may 
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be considered as referring antecedently to one of the previ- 
ously mentioned parents of whom he was born, thereby ex- 
cluding an adoptive parent. Certainly there is no apparent 
reason for giving to the word “child” a broader signifi- 
cance in this respect than it had in the previously existing 
law; and no one has suggested it. ‘The argument has been 
only that the word should not be interpreted more narrowly. 

The Act of May 24, 1934, c. 344, 48 Stat. 797, purposed to 
insure equality between the sexes in citizenship matters, ef- 
fected a change in phraseology in this section so that 1t now 
provides that a “child born without the United States of 
alien parents shall be deemed a citizen of the United States 
by virtue of the naturalization of or resumption of American 
citizenship by the father or the mother.” 'The House Com- 
mittee on Immigration and Naturalization explained the 
change (H. Rept. 131, 78d Cong. 1st Sess.) as intended to 
remove any doubt “that naturalization of an alien mother 
will confer United States citizenship upon her minor chil- 
dren born abroad.” I have not considered whether the law 
as it stood prior to this amendment would or would not have 
conferred citizenship upon a child by virtue of the naturali- 
zation of the mother. It is sufficient for present purposes 
that the statute did not, and does not now, confer derivative 
citizenship upon adopted children. 

It is true that under our ¢mmigration laws today an 
adopted child may in some circumstances be deemed a 
“child” of an adoptive parent. This is by virtue of the 
following express provision in Section 28 of the Immigra- 
tion Act of 1924 (c. 190, 43 Stat. 153, 168); “As used in 
this Act * * * the terms ‘child,’ ‘ father,’ and ‘ mother,’ 
do not include a child or parent by adoption unless the 
adoption took place before January 1, 1924.” Miss S, it will 
be noted, was adopted prior to January 1, 1924, but even 
if we should conclude that she is to be deemed a “ child ” of 
her adoptive mother within the contemplation of the Im- 
migration Act of 1924 it does not thereby follow that she is 
such a “ child ” within the contemplation of other and sepa- 
rate statutes relating to citizenship. There is a material 
difference between the right of an alien minor to enter the 
country and his right to claim citizenship through the 
naturalization of another. 
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Considering the foregoing, it is my opinion that Miss §S is 
not to be deemed a citizen of the United States by virtue of 
the naturalization of her adoptive mother. In reaching this 
conclusion I have had the benefit of strongly conflicting 
views, but the Supreme Court of the United States has said, 
in United States v. Manzi, 276 U. S. 468, 467: “ Citizenship 
is a high privilege, and when doubts exist concerning a grant 
of it, generally at least, they should be resolved in favor of 
the United States and against the claimant.” 

Respectfully, 
HOMER CUMMINGS.. 

To the SECRETARY OF STATE. 


CONSTRUCTION OF HIGHWAY AND PARK WAY BETWEEN 
SHENANDOAH AND GREAT SMOKY MOUNTAINS NATIONAL 
PARKS : 


The construction of the proposed highway and park way connecting 
the Shenandoah and Great Smoky Mountains National Parks is 
authorized under Title II of the National Industrial Recovery Act 
as extended by section 12 of the Emergency Relief Appropriation 
Act of 1935; and under these statutes and Executive order of 
June 7, 1935, the National Parks Service of the Interior Depart- 
ment is authorized to perform the work as heretofore designated by 
the Public Works Administration with the approval of the President. 


DEPARTMENT OF JUSTICE, 
June 20, 19386. 


Sir: I have your letter of June 12, requesting my opinion 
in connection with the construction of a proposed highway 
and park way to connect the Shenandoah and Great Smoky 
Mountains National Parks. As a result of conferences be- 
tween representatives of our respective Departments, I un- 
derstand that the specific questions upon which you desire 
my opinion may be stated as follows: 

“1. Is there authority under Title II of the National In- 
dustrial Recovery Act, as extended by section 12 of the 
Emergency Relief Appropriation Act of 1935, to build up 
the proposed highway and park way, assuming that the 
necessary lands have been conveyed to the United States and 
title thereto approved by the Attorney General ? 

144790°—87—vol. 88-18 
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“9, Is it permissible under Title II of the National Indus- 
trial Recovery Act, as extended by section 12 of the Emer- 
gency Relief Appropriation Act of 1935 and the Executive 
Order of June 7, 1935, for the National Parks Service of the 
Interior Department to perform the work as heretofore 
designated by the Public Works Administration with the 
approval of the President? ” 

It is contemplated that the land will be acquired and con- 
veyed to the United States by North Carolina and Virginia 
at their own expense and that the United States will there- 
upon undertake the necessary construction work. 

Title II of the National Industrial Recovery Act (48 Stat. 
201), authorized the Administrator of Public Works, under 
the direction of the President to prepare “a comprehensive 
program of public works, which shall include among other 
things “* *“* ™ construction, repair, and improvement of 
public highways and park ways.” I understand that the 
project contemplated is a “ highway and park way ”—a pub- 
lic road with adjacent park areas—and I know of no fact 
which would distinguish it from the “highways and park 
ways ” mentioned inthe statute. The documents transmitted 
with your letter indicate that it was, in fact, included in the 
comprehensive program and approved by the President, as 
provided. 

Pursuant to the further provisions authorizing the Presi- 
dent, acting “through the administrator or through such 
other agencies as he may designate” (which includes the 
National Parks Service), to construct the projects included 
within the program, the National Parks Service was desig- 
nated to carry out the project and the sum of $4,000,000 was 
allotted to it for such purpose under date of December 5, 
1933. A further sum of $2,000,000 was allotted under date 
of July 18, 1934. The states of North Carolina and Virginia 
have undertaken the acquisition of the necessary land. The 
actual construction work, however, has not yet commenced, 
and the matter is now affected by the following provisions 
contained in Section 201 (d) of the National Industrial 
Recovery Act: 

“After the expiration of two years after the date of the 
enactment of this Act, or sooner if the President shall by 
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proclamation or the Congress shall by joint resolution de- 
clare that the emergency recognized by section 1 has ended, 
the President shall not make any further loans or grants or 
enter upon any new construction under this title, and any 
agencies established hereunder shall cease to exist and any 
of their remaining functions shall be transferred to such 
departments of the Government as the President shall 
designate * * *,” [48 Stat. 201.] 

Assuming, however, that the actual building of the road 
will represent “ new construction,” within the contemplation 
of the words as used in the foregoing statute, the following 
provisions of Section 12 of the Emergency Relief Appro- 
priation Act of 1985 are applicable: 

“The Federal Emergency Administration of Public 
Works established under Title II of the National Industrial 
Recovery Act is hereby continued until June 30, 1937, and 
is authorized to perform such of its functions under said 
Act and such functions under this joint resolution as may 
be authorized by the President. All sums appropriated to 
carry out the purposes of said Act shall be available until 
June 30, 1937.” 

Pursuant to the foregoing authority the President, by 
Executive Order of June 7, 1935, authorized the Federal 
Emergency Administration of Public Works “to continue 
after June 16, 1935, to perform all of the functions which 
it was authorized to perform prior to June 16, 1935, under 
Title II of the National Industrial Recovery Act,” and 
further provided: 

“ The unobligated balances on June 30, 1935, of allotments 
of funds made pursuant to Title II of the National Indus- 
trial Recovery Act, approved June 16, 1933, to departments 
and agencies of the Government which continue to exist 
after June 16, 1935, for the performance of functions of 
the Federal Emergency Administration of Public Works, 
are hereby reallocated for use by said departments and 
agencies respectively, after June 30, 1935, for the purposes 
for which originally allocated thereto: Provided, That upon 
completion of the project or work any unexpended balances 
of the aforesaid reallocations shall be reported by the de- 
partments or agencies concerned to the Secretary of the 
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Treasury who will cause such balances to be placed to the 
credit of the appropriations from which said allotments 
were made.” 

Section 12 of the Emergency Relief Appropriation Act of 
1935 specifically authorized only the Federal Emergency Ad- 
ministration of Public Works to continue to perform its 
functions under the National Industrial Recovery Act, which 
was necessary because without such express provision the 
Public Works Administration would have ceased to exist on 
June 16, 1935. It further provided, however, that all funds 
theretofore appropriated for the purposes of the National 
Industrial Recovery Act should remain available until June 
30, 1937; and the Congress, of course, had knowledge that 
the Public Works Administration had not been charged with 
the sole and actual execution of all the projects for which 
the appropriation was available. 

The Executive Order of June 7, 1935, has previously been 
approved by me as to form and legality. The provision 
therein that the unobligated balances of allotments previ- 
ously made to the permanent Departments and agencies of 
the Government “are hereby reallocated for use by said 
Departments and agencies * * * for the purposes for 
which originally allocated thereto,” supplies the necessary 
authority for the execution of the project under considera- 
tion by the National Parks Service in accordance with the 
previous designation and allotment of funds. 

Considering the foregoing, it is my opinion that there is 
authority under Title II of the National Industrial Re- 
covery Act, as extended by Section 12 of the Emergency 
Relief Appropriation Act of 1935, to construct the pro- 
posed highway and park way, and that the National Parks 
Service of the Interior Department is authorized by these 
statutes and the Executive Order of June 7, 1935, to per- 
form the work under the i ia and glioiuiente herein 
mentioned. 

Respectfully, 
HOMER CUMMINGS. 


To the SEcRETARY OF THE INTERIOR. 
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VALIDITY OF PROPOSED REGULATIONS PERTAINING TO 
ESTABLISHMENT AND OPERATION OF FORBIGN TRADE 
ZONES IN PORTS OF ENTRY 


The board created by the Act of June 18, 1934, 40 Stat. 998, authoriz- 
ing the establishment, operation, and maintenance of forelgn trade 
zones in ports of entry of the United States, has no power to extend 
by regulation the statutory provisions concerning penalties for 
violations of the act and regulations issued thereunder. 

The board is without authority to revoke grants made by it for 
establishing and maintaining trade zones because of repeated and 
Willful violations of its regulations, but may revoke such grants 
only for such violations of the act itself. 


DEPARTMENT OF JUSTICE, 
June 26, 1936. 


Sir: I have your letter of June 19, 1935, requesting my 
opinion as to the validity of the following paragraphs, which 
the Treasury Department has suggested should be included 
in the regulations to be issued by the Secretary of the 
Treasury, the Secretary of War, and the Secretary of Com- 
merce, as the Board constituted under the Act of June 18, 
1934, c. 590, 48 Stat. 998, authorizing the establishment, 
operation, and maintenance of foreign trade zones in ports 
of entry of the United States: 

“200 (i) To revoke the grant of any corporation after due 
notice and public hearing for repeated and willful violations 
of the act, or of these regulations; 

“ 1201.— Revocation of Grant. In the event of repeated 
willful violations by the grantee of any of the provisions 
of the act or of these regulations, the Board may revoke the 
grant after four months’ notice to the grantee and after 
affording it an opportunity to be heard. The testimony 
taken before the Board shall be reduced to writing and filed 
in the records of the Board, together with the decision 
reached thereon.” 

The question concerns only the italicized language re- 
lating to violations of regulations. 

The following paragraphs of the statute have been cited 
as pertinent: 

“Src. 2. (a) The Board is hereby authorized, subject to 
the conditions and restrictions of this Act and of the rules 
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and regulations made thereunder, upon application as here- 
inafter provided, to grant to corporations the privilege of 
establishing, operating, and maintaining foreign-trade zones 
in or adjacent to ports of entry under the jurisdiction of the 
United States (48 Stat. 999). 

“Src. 18. (a) In the event of repeated willful violations 
of any of the provisions of this Act by the grantee, the 
Board may revoke the grant after four months’ notice to the 
grantee and affording it an opportunity to be heard. The 
testimony, taken before the Board shall be reduced to writing 
and filed in the records of the Board together with the 
decision reached thereon. 

“Src. 19. In case of a violation of this Act, or any regu- 
lation under this Act, by the grantee, any officer, agent, or 
employee thereof responsible for or permitting any such 
violation shall be subject to a fine of not more than $1,000. 
Each day during which a violation continues shall consti- 
tute a separate offense.” 

Subsections (b) and (c) of Section 18 authorize the 
Board to compel the attendance of witnesses, etc., and in 
connection therewith to invoke the aid of the District Courts 
of the United States; they also provide for appeals to the 
Circuit Courts of Appeals from orders of revocation issued 
by the Board. 

It will be observed that the Congress has provided ex- 
pressly for violations both of the statute and of the regula- 
tions, has distinguished between violation of one and viola- 
tion of the other, and has prescribed different penalties— 
fines for violations of the regulations, fines and revocation 
of the grant for violations of the provisions of the statute, 
if willful and repeated; and I am aware of no principle 
under which we may imply from the authority, in another 
section, to make “ rules and regulations not inconsistent with 
the provisions of this Act ”, the power to extend to violations 
of the regulations the additional penalty of revocation of 
the grant, which the statute has prescribed for violations 
only of the provisions of the Act itself. I think we are re- 
quired to apply the maxim ewpressio unius est exclusio 
alterius. 

The General Counsel of the Treasury Department has sug- 
gested that the language of Section 2 (a), supra, may be 
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read as authorizing the Board to make grants upon condi- 
tions, which might include a condition for exercise of the 
privilege only during compliance with the regulations. I 
do not regard this suggested construction as authorized by 
the language of the section, particularly when it is read in 
the light of the provisions dealing with penalties and other 
sections of the statute. The grantee is required to operate 
the zone as a public utility and to maintain costly services, 
requiring large investments. Considering this, it is reason- 
able that only the more serious causes—repeated willful vio- 
lations of the statute itself—should constitute ground for 
revocation. 

Notwithstanding the language of the Act, it may be argu- 
able that violation of the regulations is also violation of the 
statute because forbidden and made penal under Section 19 
and, therefore, if willful and repeated, may afford cause for 
revocation under Section 18 (a); but, if this is true, it is 
dependent upon the statute itself. 

Answering the specific question which you have submitted, 
it is my opinion that it is not within the power of the Board 
to extend by regulation the statutory provisions concerning 
penalties for violations and that, therefore, the italicized 
words of the suggested paragraphs, dealing with violations 
of regulations, as distinguished from violations of the pro- 
visions of the statute, as causes for revocation, are without 
legal effect. 

Respectfully, | 
: HOMER CUMMINGS. 


To the SECRETARY OF COMMERCE. 


WAGE LAW APPLICABLE TO ALLEY DWELLING AUTHORITY 
FOR THE DISTRICT OF COLUMBIA 


The Alley Dwelling Authority for the District of Columbia is subject 
to the wage provisions of the Act of March 3, 1931, c. 411, 46 Stat. 
1494, as herein interpreted, and it is not subject to the wage pro- 
visions of section 206 of title II of the National Industrial Re 
covery Act; and any minoneys which may be administratively allo- 
cated to the authority from funds appropriated by the Emergency 
Relief Appropriation Act of 1935 must be expended in accordance 
with the provisions of that act and Executive orders issued there. 
under. 
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The Act of March 35, 1931, is restricted to “construction, alteration, 
and/or repair”, and this does not include the demolition of existing 
structures. The act applies only to contracts “in excess of $5,000 
in amount” and only to “laborers and mechanics employed by the 
contractor or any subcontractor.” 


DEPARTMENT OF JUSTICE, 
July 2, 1936. 


Str: I have the honor to comply with your request of May 
17 for my opinion whether the Alley Dwelling Authority 
for the District of Columbia is required by the Act of March 
8, 1931, c. 411, 46 Stat. 1494 (U.S. C., Title 40, Sec. 276 (a)), 
to pay “prevailing wages” in connection with the demo- 
lition, alteration and erection of buildings in inhabited 
alleys in the District of Columbia (1) when the work 1s 
done by contract and the-amount of the contract exceeds 
$5,000, (2) when the work is done by contract and the amount 
of the contract is less than $5,000, (3) when the work is done 
by persons employed by the Authority; and whether the 
Authority is “subject to the same regulation in the matter 
of wages as is the Public Works Administration.” 

The Alley Dwelling Authority was created under the Act 
of June 12, 1934, c. 465, 48 Stat. 930, entitled “An Act to 
provide for the discontinuance of the use as dwellings of 
buildings situated in alleys in the District of Columbia, and 
for the replatting and development of squares containing 
inhabited alleys, in the interest of public health, comfort, 
morals, safety, and welfare, and for other purposes.” The 
Act authorized the President, acting through’ the Authority, 
to acquire land and buildings in inhabited alleys, to replat 
lands so acquired, to demolish buildings situated thereon, to 
erect other buildings or structures as deemed advisable, and 
“to lease, rent, maintain, equip, manage, exchange, sell, or 
convey any such lands, buildings, or structures upon such 
terms and conditions as he may determine.” 

Section 3 contains the following provision for funds re- 
quired by the Authority in the execution of its projects. 

“Sec. 3. (a) The President is hereby authorized, in his 
discretion, to make immediately available to the Authority 
for its lawful uses and as needed, from the allocation made 
from the appropriation to carry out the purposes of the 
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National Industrial Recovery Act, contained in the Fourth 
Deficiency Act, fiscal year 1933, now earried under the title, 
‘National Industrial Recovery, Federal Emergency Admin- 
istration of Public Works, Housing, 1933-1935,’ symbol 
03/5666, not to exceed $500,000 of any amount thereof dedi- 
cated for low-cost housing and slum-clearance projects in the 
District of Columbia, to be set aside in the Treasury and be 
known as ‘ Conversion of inhabited alleys fund’ (hereinafter 
referred to as the ‘fund’). 

“(b) The Authority is hereby authorized and empowered 
to borrow such moneys from individuals or private corpo- 
rations as may be secured by the property and assets acquired 
under the provisions of this Act, and such moneys, together 
with all receipts from sales, leases, or other sources, shall be 
deposited in the fund.and shall be available for the purposes 
of this Act. 

“(c) The fund shall remain available until June 30, 1935, 
and thereafter shall be available annually in such amount 
as may be specified in the annual appropriation Acts.” 

The Act of March 3, 1931, entitled “An Act Relating to 
the rate of wages for laborers and mechanics employed on 
public buildings of the United States and the District of 
Columbia by contractors and subcontractors, and for other 
purposes,” provides as follows: 

“That every contract in excess of $5,000 in amount, to 
which the United States or the District of Columbia is a 
party, which requires or involves the employment of laborers 
or mechanics in the construction, alteration, and/or repair 
of any public buildings of the United States or the District 
of Columbia within the geographical limits of the States of 
the Union or the District of Columbia, shall contain a pro- 
vision to the effect that the rate of wage for all laborers and 
mechanics employed by the contractor or any subcontractor 
on the public buildings covered by the contract shall be not 
less than the prevailing rate of wages for work of a similar 
nature in the city, town, village, or other civil division of 
the State in which the public buildings are located, or in 
the District of Columbia if the public buildings are located 
there, and a further provision that in case any dispute arises 
as to what are the prevailing rates of wages for work of a 
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similar nature applicable to the contract which can not be 
adjusted by the contracting officer, the matter shall be re- 
ferred to the Secretary of Labor for determination and his 
decision thereon shall be conclusive on all parties to the 
contract * * *,.” | 

When this measure was under consideration in the House 
of Representatives it was pointed out that efforts had been 
made by administrative officers, through the insertion of pro- 
visions in public contracts, to prevent the payment of unduly 
low rates of wages by contractors on Government building 
projects, involving the bringing into communities of what 
was termed “cheap, bootleg labor.” The Comptroller Gen- 
eral, however, had required the elimination of such provi- 
sions, and the bill was purposed to remove the objections 
which he had raised (74 Cong. Rec. 6505 e¢ seq.) 

Mr. Bacon, explaining the bill, referred to it as compre- 
hending court houses, Customs Houses, post office buildings, 
hospitals and additions to hospitals for the Veterans Bureau, 
the Public Health Service, the Army and the Navy, “addi- 
tional Army and Navy building projects of every character, 
etc.”—* all building constructions carried on by the Govern- 
ment ”—but not “river and harbor work, or road construc- 
tion” (74 Cong. Rec. 6511, 6512, 6513). Mention was made 
of “an extensive public building program” then under way 
(See also S. Rept. 1445, 71st Cong., 3d Sess.), but there was 
no indication of any purpose to limit the application of the 
statute to buildings within that program or to buildings of 
similar nature. 

Following enactment of the statute the question was raised 
whether its provisions would apply to an administration 
building, a dormitory, a garage and small houses for Govern- 
ment employees temporarily required in connection with the 
construction of the Hoover Dam, which buildings, it was 
stated, “ would not be of the permanent type usual in the 
case of public buildings of the United States designed for 
permanent occupancy,and for the transaction of permanent 
Government business.” ‘The Comptroller General held that 
the statute applied (10 Comp. Gen. 461), and cited in con- 
nection therewith a prior opinion (6 Comp. Gen. 619) which 
indicates that temporary sheds for sheltering animals and 
equipment, and portable houses for temporary use of field 
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employees, have been considered as within the provisions of 
Section 3733 R. S. concerning contracts “for the erection, 
repair, or furnishing of any public building, or for any pub- 
lic improvement.” 

Upon informal inquiry at several of the Departments and 
offices of the Government which have engaged in‘ various 
kinds of building projects since passage of the Act of March 
8, 1931, I have learned of no instance of a building adminis- 
tratively regarded as beyond the purview of this statute 
when erected under contract save buildings constructed with 
funds appropriated for relief purposes and affected by the 
later and special provisions concerning rates of wages which 
are hereinafter discussed. . 

I approve the broad construction which has thus been 
placed upon the statute and regard it as supported both by 
the language of the Act and by the apparent purposes in- 
tended to be accomplished. Under this view buildings 
erected with funds supplied by the Congress for the further- 
ance of public purposes are not to be distinguished, so as to 
affect the application of the statute, upon consideration of 
their character or the particular public purpose which their 
building is intended to further; nor do I regard it as 
controlling that some of them will be, or may be, conveyed 
for a consideration to private persons at some time after 
completion. 

The statute is restricted by its terms to “construction, al- 
teration, and/or repair”, and this does not include the demo- 
lition of existing structures. I reserve, however, the ques- 
tion (not now before me) of a razing or clearing operation 
provided for in a building contract, to be performed by the 
contractor as an incident of the building project. 

It is also to be noted that the statute, by express language, 
applies only to contracts “in excess of $5,000 in amount” 
and, furthermore, applies only to “laborers and mechanics 
employed by the contractor or any subcontractor.” Mr. 
Bacon, when explaining the measure to the House of Repre- 
sentatives, observed: “This bill declares the policy of the 
administration, and I think they will be morally bound, in 
carrying out this policy, to do themselves what they require 
others to do.” He stated, however, in response to a specific 
inquiry, that the bill would not apply to work performed on a 
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military reservation “by purchase and hire by the quarter- 
master” rather than under contract (74 Cong. Rec. 6513). 

As hereinbefore mentioned, some statutes subsequent to 
the Act of March 3, 1931, have made express provision for 
rates of wages on government projects and, to the extent of 
their application, they supersede the earlier law. Such a 
provision is contained in Section 206 of the National Indus- 
trial Recovery Act, under Title II, relating to “ Public 
Works and Construction Projects,” and, in so far as here 
pertinent, reads as follows: 

“Sec. 206. All contracts let for construction projects and 
all loans and grants pursuant to this title shall contain such 
provisions as are necessary to insure * * * that all em- 
ployees shall be paid just and reasonable wages which shall 
be compensation sufficient to provide, for the hours of 
labor as limited, a standard of living in decency and com- 
fort * * *.” [48 Stat. 204. ] 

The moneys of the Alley Dwelling Authority came orig- 
inally from the Public Works Fund, as above pointed out. 
However, the transfer to the Alley Dwelling Authority of 
$500,000 of the Public Works Fund, by direction of the 
Congress contained in the Act creating the Alley Dwelling 
Authority, which was later in time than the National Indus- 
trial Recovery Act and entirely separate and distinct there- 
from, was not a “loan” or “grant” “ pursuant to this title,” 
within the meaning of the quoted words as used in Section 
206, supra, but amounted to a rededication, or reappropria- 
tion, of the sum by the Congress for use in accordance with 
the provisions of the Act creating the Alley Dwelling Au- 
thority; and, likewise, contracts affecting it, made by the 
Authority pursuant to the provisions of the later Act, are 
not “contracts let for construction projects * * * pur- 
suant to this title” (Title II of the National Industrial Re- 
covery Act). A fortzorz, the quoted words from the National 
Industrial Recovery Act do not comprehend contracts in- 
volving funds which the Authority is authorized to borrow 
from individuals or private corporations. 

In my opinion, therefore, the application of the Act of 
March 3, 1931, to projects of the Alley Dwelling Authority 
is not affected by the provision concerning wages in Section 
206 of the National Industrial Recovery Act. 
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I am informed that the Alley Dwelling Authority has re- 
quested an allocation of moneys from the fund provided in 
the Emergency Relief Appropriation Act of 1935, and I have 
taken up this phase of the matter with the Honorable Harry 
L. Hopkins, Works Progress Administrator, in accordance 
with the suggestion contained in your memorandum. I ap- 
prove the view, stated by Mr. Hopkins, that if any of the 
moneys appropriated by this Act are administratively allo- 
cated to the Authority their expenditure will be subject to 
the provisions of the 1935 statute and executive orders, issued 
under Section 7 thereof, prescribing rates of wages. 

In conclusion, it 1s my opinion that the Alley Dwelling 
Authority 1s subject to the provisions of the Act of March 3, 
1931, interpreted as herein indicated, and is not subject to 
the provision concerning wages in Title II of the National 
Industrial Recovery Act; but that any moneys which may 
be administratively allocated to it from the fund provided 
in the Emergency Relief Appropriation Act of 1935 must be 
expended in accordance with the provisions of that Act and 
Executive orders issued thereunder. 

Respectfully, 
HOMER CUMMINGS. 


To the Presmwenr. 


ELECTION OF OFFICERS FOR THE GOVERNMENT OF THE 
COMMONWEALTH OF THE PHILIPPINES 


The language of section 4 of the Act of March 24, 1934, 48 Stat. 458, 
requiring “a proclamation for the election of officers for the 
Government of the Commonwealth of the Philippine Islands pro- 
vided for in the constitution ’” does not contemplate an election of 
provincial and municipal officers. 


DEPARTMENT OF J USTICR, 
July 3, 1936. 

Sir: I have your letter of June 26, requesting my opinion 
upon a question which has arisen in connection with the 
proclamation of the Governor General of the Philippine 
Islands for an election under Section 4 of the Act of March ° 
24, 1934, c. 84, 48 Stat. 456, 458. 

The question requires the consideration of the following 
provisions of the statute and of the recently-adopted Philip- 
pine Constitution. 
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The Statute: 

“Sec. 4. * * * Ifa majority of the votes cast shall 
be for the constitution, such vote shall be deemed an expres- 
sion of the will of the people of the Philippine Islands in 
favor of Philippine independence, and the Governor General 
shall, within thirty days after receipt of the certification 
from the Philippine Legislature, issue a proclamation for 
the election of officers of the government of the Common- 
wealth of the Philippine Islands provided for in the consti- 
tution. The election shall take place not earlier than three 
months nor later than six months after the proclamation by 
the Governor General ordering such election, When the 
election of the officers provided for under the constitution 
has been held and the results determined, the Governor 
General of the Philippine Islands shall certify the results 
of the election to the President of the United States, who 
shall thereupon issue a proclamation announcing the results 
of the election, and upon the issuance of such proclamation 
by the President the existing Philippine government shall 
terminate and the new government shall enter upon its 
rights, privileges, —— and duties, as provided under the 
constitution. * * 

ae x. * ad 

“Src. 15. Except as in this Act otherwise provided, the 
laws now or hereafter in force in the Philippine Islands 
shall continue in force in the Commonwealth of the Philip- 
pine Islands until altered, amended, or repealed by the Leg- 
islature of the Commonwealth of the Philippine Islands or 
by the Congress of the United States, and all references in 
such laws to the government or officials of the Philippines 
or Philippine Islands shall be construed, insofar as appli- 
cable, to refer to the government and corresponding officials 
respectively of the Commonwealth of the Philippine Islands. 
The government of the Commonwealth of the Philippine 
Islands shall be deemed successor to the present government 
of the Philippine Islands and of all the rights and obliga- 
‘ tions thereof. Except as otherwise provided in this Act, 
all laws or parts of laws relating to the present government 
of the Philippine Islands and its administration are hereby 
repealed as of the date of the inauguration of the govern- 
ment of the Commonwealth of the Philippine Islands.” 
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The Constitution: 

“ART. VI.—LEGISLATIVE DEPARTMENT. 

“Section 1. The Legislative power shall be vested in a 
National Assembly. The Members of the National Assem- 
bly shall not exceed one hundred and twenty, shall be chosen 
every three years, and shall be apportioned among the sev- 
eral provinces as nearly as may be according to the number 
of their respective inhabitants, but each province shall have 
at least one Member. The National Assembly shall by law 
make an apportionment within three years after the return 
of every enumeration, and not otherwise. Until such appor- 
tionment shall have been made, the National Assembly shall 
consist of ninety-eight Members, of whom eighty-seven shall 
be elected by the representative districts as now provided 
by law; and three by the Mountain Province, and one by 
each of the other eight existing special provinces. The 
Members of the National Assembly in the provinces of Sulu, 
Lanao, and Cotabato shall be chosen as may be determined 
by law; in all other provinces they shall be elected by the 
qualified voters therein. 

* * * a * 


“Art. VIT.—ExXercuTivE DEPARTMENT. 

“ SEcTION 1. The Executive power shall be vested in a 
President of the Philippines. 

“Src. 2. The President shall hold his office during a term 
of six years, and together with the Vice-President chosen 
for the same term, shall be elected by direct vote of the 
people. * * * 

& %& So % & 


Art. XV.—Transirory Provisions. 

“Srction 1. The first election of the officers provided in 
this Constitution and the inauguration of the Government 
of the Commonwealth of the Philippines shall take place as 
provided in Public Act Numbered One hundred and twenty- 
seven of the Congress of the United States, approved March 
twenty-four, nineteen hundred and thirty-four. 

“Sec. 2. All laws of the Philippine Islands shall continue 
in force until the inauguration of the Commonwealth of the 
Philippines; thereafter, such laws shall remain operative, 
unless inconsistent with this Constitution, until amended, 
altered, modified, or repealed by the National Assembly, and 
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all references in such laws to the Government or officials of 
the Philippine Islands shall be construed, in so far as appli- 
cable, to refer to the Government and corresponding officials 
under this Constitution. 

* * % # % 


“ Sec. 4. All officers and employees in the existing Govern- 
ment of the Philippine Islands shall continue in office until 
the National Assembly shall provide otherwise, but all officers 
whose appointments are by this Constitution vested in the 
President shall vacate their respective offices upon the ap- 
pointment and qualification of their successors, if such ap- 
pointment is made within a period of one year from the date 
of the inauguration of the Commonwealth of the Philip- 
pines.” 

The Governor-General has issued a proclamation as indi- 
cated by the following excerpt from a radiogram addressed 
to you under date of June 17: | 

“ Have issued Proclamation for election September 17th 
of officers provided for in Constitution. According to 
opinion this office and Secretary Justice this applies only to 
President, Vice President and ninety-eight members Na- 
tional Assembly. Constitutional Article 15, Section 4, seems 
to leave provisions for election local officials to National 
Assembly. * * *” 

The Judge Advocate General of the Army, in an opinion 
submitted to me with your letter, accepts the view of the 
Governor-General and of the Secretary of Justice. On the 
other hand, the Governor-General states it has been urged 
that the law contemplates a complete change and requires 
a general election of all officers, including provincial and 
municipal officers. 

The Philippine Constitution provides for no elective ofh- 
cers except the President, the Vice President and the mem- 
bers of the National Assembly. Members of the judiciary 
and executive officers other than the President and Vice 
President are to be appointed. 

Provincial and municipal governments are not provided 
for in the Constitution; and it is noteworthy that they are 
not provided for in the Organic Act (U.S. C., Title 48, 
Sec, 1001 e¢ seg.), under which the present insular govern- 
ment is organized. They have existed under local law, and 
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many acts of the Philippine legislature, passed from time to 
time, have concerned them. The Federal statutes have recog- 
nized their existence, but have clearly distinguished them 
from “the Government of the Philippine Islands,” estab- 
lished under the Organic Act. For example, the provision 
for payment of salaries of “officials of the Philippines ” 
from the “revenues of the Philippines” is followed by a 
provision that “ provincial and municipal officials * * * 
shall be paid out of the provincial and municipal revenues 
in such manner as the Philippine legislature shall provide.” 
(U.S. C., Title 48, Secs. 1124, 1125.) 

It was a reasonable assumption that the Congress had in 
mind this distinction when providing in the later Act for a 
Constitution and for a “ government of the Commonwealth 
of the Philippine Islands,” which “shall be deemed suc- 
cessor to the present government of the Philippine Islands 
and of all the rights and obligations thereof,” and this view 
was apparently accepted and acted upon in the framing of 
the Constitution. I have already concluded, in my opinion 
to you of March 11, 1935 [388 Op. 197], that the Constitu- 
tion which has been adopted substantially conforms with 
the requirements of the statute. 

For the foregoing reasons it is my opinion that the lan- 
guage in the Act of March 24, 1934, requiring “a proclama- 
tion for the election of officers of the government of the 
Commonwealth of the Philippine Islands provided for in 
the Constitution,” does not contemplate an election of pro- 
vincial and municipal officers. 

Respectfully, 
HOMER CUMMINGS. 

To the SEcRETARY OF War. 


PAYMENT OF BURIAL EXPENSES OF ENLISTED MEN WHO 
- DIE WHILE ABSENT WITHOUT AUTHORITY 


A soldier temporarily absent without authority, particularly in the 
absence of facts showing that he is a deserter, is properly con- 
sidered as “in active service” or “on the active list’ within the 
meaning of the Act of March 9, 1928, 45 Stat. 251, authorizing 
appropriations for burial expenses of enlisted men who die in 
active service, etc. 

The term “on active duty ” distinguished from the terms “in active 
service” and “on the active list.” 
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DEPARTMENT OF JUSTICE, 
July 8, 1936. 


Sm: I have your letter of June 12, 1935, in which you 
refer to the Act of March 9, 1928, 45 Stat. 251 (U.S. C,, 
Title 10, Sec. 916), authorizing the appropriation from time 
to time of such sums as may be necessary for the burial 
expenses of “enlisted men who die in active service” and 
for reimbursement of individuals who have borne the burial 
expenses of “enlisted men of the Army who die on the 
active list ”, and request my opinion whether a soldier absent 
without authority may be considered as “in active service ” 
or “or the active list” within the meaning of that Act. 

It appears from your letter and enclosure that the Comp- 
troller General, in a decision of December 14, 1922 (2 Comp. 
Gen. 380), rejected a claim for rembursement for the burial 
expenses of an enlisted man who committed suicide while 
absent without leave, interpreting the above quoted lan- 
guage, used in the Appropriation Act of March 4, 1921, 41 
Stat. 1386, as not including periods of absence without 
authority. 

In a recent case involving a death occurring during a 
three-day period of absence without leave the Comptroller 
General reached the same conclusion respecting the same 
language as used in the Act of March 9, 1928, supra, which 
is expressly referred to in the Appropriation Act for the 
fiscal year 1935 in connection with the appropriation for 
the recovery of bodies and disposition of remains of military 
personnel and civilian employees of the Army. In this case 
the Comptroller General held that a soldier absent without 
authority from his proper station at the time of death was 
not on the active list of the Army and that payment of 
burial expenses in such cases from public funds would not 
be authorized. 

In this situation the Quartermaster General has recom- 
mended that the Army regulations (A. R. 5-280, September 
6, 1927), which authorize the payment of burial expenses of 
the remains of deceased regular Army personnel “on the 
active list” and of retired personnel who die “while on 
active duty” and certain others not here material, be 
amended so as to provide that “the payment of burial ex- 
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penses for personnel absent without leave at the time of 
death is not authorized ”, in order to bring the regulations 
into agreement with the rulings of the Comptroller General. 
In this connection you state that it is the opinion of the 
Judge Advocate General that the term “ active service ” de- 
notes the active status as distinguished from the reserve 
status and the retired status, and that a soldier absent with- 
out leave, but not a deserter, is “in active service ” within 
the meaning of that term as used in the Act. Since the 
views of the War Department are at variance with those of 
the Comptroller General upon the proper interpretation of 
the statute in question, my opinion is requested, not in con- 
nection with any pending case, but for the purpose of 
aiding you in determining whether the Army Regulations 
should be amended in the manner above indicated. 

As you state, the opinion of Attorney General Stone of 
July 26, 1924 (34 Op. 228), interpreted the terms “ active 
service ”, used in the Adjusted Compensation Act of 1924, 
as including periods of absence without leave (but not 
desertion) for the purpose of determining the amounts 
of adjusted compensation provided by that statute. While 
it does not follow that the same words must receive the 
same interpretation in other and separate statutes, there is 
nothing in the context of the Act under consideration which 
would indicate that the term as used therein should be given 
a different meaning. 

The distinction between the terms “ active service” and 
“active list” as used in the Act has no important bearing 
upon the question under consideration. The term “active 
list ” relates only to the active list of the regular Army, 
while the term “in active service ” is broader and includes 
not only personnel on the active list of the regular Army 
but also those on the retired and reserved lists who are in 
an active duty status. 

There is, however, an important distinction between be- 
ing “on active duty ” and being “ in active service ” or “ on 
the active list.” The former denotes the physical presence 
of the soldier at his proper station while the latter denotes 
his status in the army. 
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It is generally conceded that a soldier cannot voluntarily 
withdraw from the service by absenting himself from duty, 
but such absence may result in separation if the absentee is 
convicted of desertion. Under the present army regulations 
the entry “absent without leave” is changed to “ deser- 
tion” when the Company Commander determines after in- 
vestigation that such absence is coupled with intention on 
the part of the absentee not to return. 

It follows, therefore, that absence without leave amounts 
only to absence from “active duty ” unless the facts justify 
an entry of desertion. Such absence would affect the active 
service status only when the state of desertion is finally 
established by conviction or death. 

It is clear from the language employed that the Congress 
did not intend to restrict the benefits of the Act only to 
those enlisted men who die while on active duty. That such 
a narrow interpretation may lead to absurd results is mani- 
fest if it be considered, for example, that a soldier killed in 
barracks while momentarily late for formation would there- 
by forfeit the right of burial at Government expense. 

It is, therefore, my opinion that a soldier temporarily 
absent without authority, particularly in the absence of facts 
to support a conclusion that he did not intend to return and 
thus require his name to be dropped from the rolls as a 
deserter, would properly be considered “in active service ” 
or on the “active list” within the meaning of the Act of 
March 9, 1928. 

Respectfully, 
HOMER CUMMINGS. 

To the SECRETARY OF War. 


VALIDITY OF PROPOSED BOND ISSUE OF THE GOVERNMENT 
OF PUERTO RICO 


The proposed bond issue of the Government of Puerto Rico in the 
amount of $120,000 for financing the extension of an irrigation 
system now in operation is authorized under the acts and Execu- 
tive order cited herein. The form of bond submitted complies with 
the law and the determinations of the Treasurer of Puerto Rico 
approved by the Governor. 

The bonds, when issued in the amount and form proposed, wi!l con- 
stitute valid and binding obligations of the people of Puerto Rico. 
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DEPARTMENT OF JUSTICE, 
July 9, 1938. 


Sm: I have your letter of July 2, stating that your 
Department has been authorized to sell for the account of 
the Government of Puerto Rico bonds of the face value of 
$120,000, the proceeds of which are to be used in the con- 
struction of necessary works for the extension of, and pur- 
chase of equipment for, an irrigation system now in 
operation. 

It is proposed to issue the bonds under authority contained 
in Section 3 of the Act of Congress approved March 2, 1917, 
entitled “An Act to provide a civil government for Puerto 
Rico, and for other purposes”, as amended by the Act of 
March 4, 1927, c. 145, 39 Stat. 951, 9535 c. 503, 44 Stat. 1418 
(U. 8. C., Title 48 secs. 741, 745), and Act No. 46 of the 
Legislature of Puerto Rico, approved May 12, 1934, as modi- 
fied by Executive Order No. 6726 of May 29, 1934, issued 
under authority contained in the Act of Congress of March 
38, 1933, 47 Stat. 1489, 1517, providing for reorganizations 
within the executive branch of the Government. 

You state that they are to be issued in coupon form, in the 
denomination of $1,000 each, to be dated July 1, 1935, and to 
bear interest at the rate of 314 per centum per annum, pay- 
able at the Treasury of the United States semi-annually 
on January 1 and July 1 of each year, the principal thereof 
to be payable July 1, 1965, reserving, however, to the People 
of Puerto Rico the right to redeem all or any number of the 
said bonds at par, with accrued interest, on January 1, 1945, 
or on any interest payment date thereafter, upon giving 
sixty days’ notice as provided by the Act of the Legislature of 
Puerto Rico. A copy of the form of the proposed bond was 
submitted with your letter. 

Section 3 of the Act of March 0, 1917, as amended, 
provides: 

“* * * and when necessary to anticipate taxes and 
revenues, bonds and other obligations may be issued by 
Puerto Rico or any municipal government therein as may 
be provided by law, and to protect the public credit: Pro- 
vided, however, That no public indebtedness of Puerto Rico 
and the municipalities of San Juan and Ponce shall be al- 
lowed in excess of 10 per centum of the aggregate tax valua- 
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tion of its property * * *. In computing the indebted- 
ness of the people of Puerto Rico, municipal bonds for the 
payment of interest and principal of which the good faith 
of the people of Puerto Rico has heretofore been pledged and 
bonds issued by the people of Puerto Rico secured by bonds 
to an equivalent amount of bonds of municipal corporations 
or school boards of Puerto Rico shall not be counted, but all 
bonds hereafter issued by any municipality or subdivision 
* %* * for which the good faith of the people of Puerto 
Rico is pledged shall be counted.” 

Your letter and the documents submitted by you show that 
the aggregate assessed valuation of real and personal  prop- 
erty in Puerto Rico on April 15, 1935, amounted to $291,- 
963,097, that on the said date there were outstanding bonds 
of the Government of Puerto Rico of the face value of $27,- 
914,000, and notes evidencing temporary loans of the face 
value of $657,494.54, that since the amendatory act of March 
4, 1927, the good faith of the people of Puerto Rico has 
been pledged to the payment of principal and interest on 
outstanding municipal bonds aggregating $1,235,500, which 
under the statute must be added to the foregoing, making 
a total of $29,806,994.54. From this amount, however, there 
is to be deducted $982,583.33, representing the amount ac- 
cumulated in the various sinking funds, pledged by statute 
and applicable only to the payment of unmatured obliga- 
tions included in the foregoing total figures (35 Op. 9, 14; 
3f id. 80, 82), making a net total of $28,824,411.21. A further 
deduction is claimed in the certificate of the Acting Treas- 
urer of Puerto Rico because of present ownership by the 
insular Government of municipal bonds included in the fore- 
going figures. It is unnecessary for present purposes, how- 
ever, to determine whether, or in what amount, the claimed 
deduction is authorized because, considering the last-men- 
tioned figure ($28,824,411.21) as representing the present 
indebtedness of the Government of Puerto Rico, within the 
meaning of the Act of Congress, the contemplated issue will 
not increase this to an amount beyond 10 per centum of the 
aggregate of the assessed valuation, the maximum permitted 
by law; and this would be no more true if the suggested 
deduction were made. 
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Sections 1 and 2 of the Act No. 46, supra, read as follows: 

“ Section 1. The Treasurer of Puerto Rico is hereby author- 
ized, empowered and directed to issue bonds of The People 
of Puerto Rico in the sum of one hundred and twenty thou- 
sand (120,000) dollars pursuant to the terms hereinafter set 
forth. The proceeds from the sale of said issue of bonds shall 
be covered into the Irrigation Fund, and shall be applied by 
the Commissioner of the Interior to the construction of the 
necessary works and purchase of equipment for the enlarge- 
ment, extensions and accessory installations in the irrigation 
system which was built and is in operation in accordance 
with the provisions of the Public Irrigation Law, approved 
September 18, 1908, and of later laws amendatory thereof, 
for the purpose of conveying irrigation water to the lands 
that may be included in the additional irrigation district 
which shall be formed, established and operated under the 
provisions of another act of the Legislature of Puerto Rico: 
Provided, That from said Irrigation Fund, thus increased 
with the addition of the proceeds from the said issue of 
bonds, there shall be reimbursed to the Special Fund for the 
Development and Use of the Water Power, the expenses 
which shall have been incurred in the investigations and 
field and office studies, preliminary surveys and preparation 
of topographic maps of the irrigable lands that may be con- 
sidered for inclusion in the additional irrigation district 
hereinbefore mentioned, which studies, investigations and 
preparation of maps are being carried out, chargeable to said 
Special Fund, by engineers of the organization of utilization 
of the water resources as a thing related to the work that 
said organization has been conducting, through the physical 
connection existing between the Toro Negro Water Power 
Project under construction and the irrigation system of the 
South Coast of Puerto Rico. 

“Section 2. That the said bonds may be in coupon or 
registered form, or both. The registered bonds shall be 
recorded and transferable in the Registry Office of the Treas- 
ury Department of the United States, Washington, District 
of Columbia. The coupon bonds may be made exchangeable 
for registered bonds under such rules as may be prescribed 
thereon. The bonds shall bear date of July first of the year 


246 Puerto Rico—Validity of Bond Issue 


of issue and shall bear interest at a rate not to exceed five 
(5) per cent a year, payable semi-annually on the first day 
of January and of July. The coupon bonds shall be of the 
denomination of one thousand (1,000) dollars each, and those 
issued as registered bonds shall be of the denomination or 
five thousand (5,000) dollars each. The bonds shall be re- 
deemable within thirty (30) years from the date of issue in 
legal money of the United States of America: Provided, 
That the Government of Puerto Rico hereby reserves the 
option and the right to redeem all or any of the bonds 
authorized by this Act at par, with accrued interest, on any 
interest paying date, after the first ten years from the date 
of issue, by giving sixty days’ notice of its intention, which 
notice shall be published in one or more newspapers of the 
City of New York, and in one or more newspapers of the 
Island of Puerto Rico, at least once a week during the said 
sixty days. Both principal and interest shall be payable in 
Puerto Rico, at the office of the Treasurer of Puerto Rico, or 
at the Treasury of the United States, in legal money of the 
United States of America.” 

The Act further provides that the bonds may be sold by 
the Secretary of War, or by the Treasurer of Puerto Rico, 
or by any fiscal agent appointed by the Treasurer, with the 
approval of the Governor, upon terms most advantageous 
to the People of Puerto Rico, as near the date of issuance 
as possible; and that the Treasurer with the approval of 
the Governor, under the limitations prescribed therein, shall 
have absolute intervention and authority in connection with 
all matters relating to said bonds. For the payment of 
both principal and interest the good faith of the People of 
Puerto Rico is irrevocably pledged. 

The Executive order hereinbefore mentioned, which was 
issued under date of May 29, 1934, and transmitted to the 
Congress, as required by the Act of March 3, 1933, had the 
effect of modifying the Act of the Legislature so as to trans- 
fer from the Secretary of War to the Secretary of the In- 
terior the authority to sell the bonds upon request by the 
Treasurer of Puerto Rico, with approval of the Governor. 

Section 6 of Act No. 46 states that the bonds “shall be 


exempt from taxation” “in accordance with the provisions 
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supra, and purports to state those provisions but, probably 
through inadvertence, uses language less broad than the 
words of the federal statute. This, however, is immaterial 
because the exemption from taxation is dependent upon con- 
stitutional principles and legislation by the Congress. The 
bonds should properly recite, as is contemplated, that “ under 
the provisions of Section 3 of the Act of Congress, approved 
March 2, 1917, as amended by the Act of March 4, 1927, this 
bond is exempt from taxation by the Government of the 
United States, or by the Government of Puerto Rico or of 
any political or municipal subdivision thereof, or by any 
State, Territory, or possession, or by any county, municipal- 
ity, or other municipal subdivision of any State, Territory, 
or possession of the United States, or by the District of 
Columbia.” 

There was transmitted with your letter a statement signed 
by the Treasurer of Puerto Rico, setting forth his determina- 
tions in those matters left to his discretion, and this has been 
approved by the Governor, as provided in the Act of the 
Legislature. I find that all the statutory requirements have 
been complied with and that the form of bond submitted 
is in compliance with the law and the determinations of the 
Treasurer, approved by the Governor. 

It is therefore my opinion that the bonds, when issued in 
the amount and form proposed, will constitute valid and 
binding obligations of the People of Puerto Rico. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 


LEGALITY OF A SINGLE BOND COVERING TWO TYPES OF 
ADVANCES UNDER DIFFERENT STATUTES 


Two bonds are required to be given the United States, one of which 
is to be prescribed and approved by the Secretary of Agriculture, 
covering nonsubsistence expenses under the Act of June 8, 1902, 31 
U. S. C., sec. 583, and the other to be prescribed and approved by 
the Secretary of the Treasury, covering subsistence expenses under 
the Subsistence Expense Act of 1926 and regulations issued there- 
under. 
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Held, there is no legal objection to the taking of a single bond con. 
taining separate conditions covering the two types of advances and 
providing definitely in connection with each the amount of the 
penalty applicable thereto, the bond being prescribed and approved 
by the Secretary of Agriculture and the Secretary of the Treasury, 
each with respect to his own separate responsibility. 


DEPARTMENT OF JUSTICE, 
July 16, 1936. 


Sir: I have the honor to comply with your request of 
June 12 for my opinion upon a question thus stated in the 
opinion of your General Counsel, which accompanied your 
letter : 

“Where two bonds are required to be given to the United 
States, one to be prescribed and approved by the Secretary 
of Agriculture covering non-subsistence expenses under the 
Act of June 3, 1902, 31 U.S.C. 533, and the other to 
be prescribed and approved by the Secretary of the Treasury 
covering subsistence expenses under the Subsistence Ex- 
pense Act of 1926, 5 U.S.C. 828, and the Regulations issued 
pursuant thereto (Department Circular No. 369), is there 
any legal objection to the taking of a single bond containing 
separate conditions covering the two types of advances 
and containing provisions for the proration of the penalty of 
the bond covering each condition, assuming that the terms 
of the bond are mutually agreeable to, and the bond approved 
by, the heads of the two departments? ” 

During the latter part of 1932, the Comptroller General, 
in connection with the installation of a uniform system of 
disbursing accounts in the offices of Collectors of Internal 
Revenue, suggested that both the custodial and regular dis- 
bursing accounts of the Collectors be covered by a single 
bond in order to simplify accounting procedure. The So- 
licitor of the Treasury, in an opinion of January 21, 1933, 
held that the suggestion could not legally be carried out, 
relying largely upon the following cases: United States v. 
Tingey, 5 Pet. 115, 129; United States v. Bradley, 10 Pet. 
343, 364; United States v. Hodson, 10 Wall, 395, 408; Moses 
v. United States, 166 U. S. 571, 586. These cases, it may be 
noted, hold that a bond exacted by an administrative officer 
which goes beyond the terms of the statute prescribing it is 
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“an illegal bond,” but that “ where a bond contains condi- 
tions, some of which are legal and others illegal, and they 
are several and separable, the latter may be disregarded and 
the former enforced.” 

The matter was referred to the Attorney General, who 
concluded in an opinion of March 3, 1933, that “ there is no 
objection to the use of single bonds for collectors of internal 
revenue, in proper form, to cover duties as disbursing agents 
for the Internal Revenue Service as well as duties as special 
disbursing agents in connection with custodial accounts, if 
the Secretary of the Treasury is satisfied that the amount 
and security of such single bonds are sufficient to protect the 
United States ” (37 Op. 112). | 

The question on which you now ask my opinion differs 
from that considered in the opinion of March 3, 1933, prin- 
cipally in that the bonds which it is now proposed to consoli- 
date are to be prescribed by the Secretary of Agriculture and 
the Secretary of the Treasury, respectively, whereas in the 
other case the Secretary of the Treasury was authorized to 
prescribe the bond required under each statute. 

A proper degree of cooperation between Departments is 
both permissible and desirable, but there is a limit beyond 
which this cannot properly go without statutory authority. 
The head of one Department is not authorized to delegate 
to the head of another Department a discretion vested in 
him by statute; and it is but a corollary that a discretion 
vested in A is not to be exercised by A and B, for in such a 
case the law would no more have been followed than if the 
discretion had been vested in A and B but exercised by A 
alone. 

However, I think it must be concluded that any reasonable 
objections upon such grounds are avoided when, as is here 
proposed, the consolidated bond, although for a single penal 
sum, provides that a definite amount shall be applicable for 
the faithful performance of one set of conditions and that 
another definite amount shall be applicable for the faithful 
performance of another set of conditions, separately set forth 
in distinct paragraphs—each officer prescribing and approv- 
ing the instrument insofar as it relates to the duty imposed 
upon him by the applicable statute, and the total amount of 
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the bond being but the sum of the separate amounts deter- 
mined upon by the Secretary of Agriculture and by the 
Secretary of the Treasury, respectively. The practical effect 
in such circumstances is the same as if separate bonds had 
been given. There is no uncertainty as to the extent of ha- 
bility, nor any exacting of conditions beyond those provided 
by statute, such as gave rise to the rulings in the cases here- 
inbefore mentioned. 

It is therefore my opinion that there is no legal objection 
to a single bond, such as proposed, containing separate con- 
ditions covering the two types of advances and providing 
definitely in connection with each the amount applicable 
thereto, the instrument being prescribed and approved by 
the Secretary of Agriculture and by the Secretary of the 
Treasury, each with respect to his own separate responsi- 
bility. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


NECESSITY FOR CONFIRMATION OF APPOINTMENT OF 
DIRECTOR OF THE FEDERAL REGISTER DIVISION 


The appointment provisions of section 1 of the Federal Register Act 
and section 2 of the Act of July 19, 1934, establishing the National 
Archives are not in conflict or inconsistent with each other. 

If the salary of the director of the division set up in the National 
Archives Establishment for carrying out the purposes of the Federal 
Register Act is fixed at less than $5,000 a year, his appointment 
need not be confirmed by the Senate; but if fixed at $5,000 a year 
confirmation by the Senate is required. 


DEPARTMENT OF JUSTICE, 
August 13, 1935. 
Smr: Reference is made to the letter of your Assistant 
Secretary, Mr. Marvin H. McIntyre, of August 9, 1935, in 
which my opinion is requested, on behalf of the Archivist of 
the United States, as to whether the appointment of the Di- 
rector of the division set up in the National Archives Estab- 
lishment for the purpose of carrying out the provisions of 
the Federal Register Act, approved July 26, 1935 (Public, 
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No. 220, 74th Cong. [49 Stat. 500]), must be confirmed by - 
the Senate in the event that the Director’s salary is fixed 
(1) in an amount less than $5,000 a year, and (2) at precisely 
$5,000 a year. 

Section 1 of the Federal Register Act, supra, provides: 

“That the Archivist of the United States, acting through 
a division established by him in the National Archives Es- 
tablishment, hereinafter referred to as the “ Division ”, is 
charged with the custody and, together with the Public 
Printer, with the prompt and uniform printing and dis- 
tribution of the documents required or authorized to be 
published under section 5. There shall be at the head of the 
Division a director, appointed by the President, who shall 
act under the general direction of the Archivist of the United 
States in carrying out the provisions of this Act and the 
regulations prescribed hereunder, who shall receive a salary, 
to be fixed by the President, not to exceed $5,000 a year.” 

By this section express provision is made that the Director 
of the division shall be appointed by the President at a 
salary of not to exceed $5,000 a year, but it is silent as to 
confirmation of such appointment by the Senate. 

Secion 2 of the Act of June 19, 1934, establishing the 
National Archives, however, provides: 

“All persons to be employed in the National Archives 
Establishment shall be appointed by the Archivist solely 
with reference to their fitness for their particular duties and 
without regard to civil-service law; and the Archivist shall 
make rules and regulations for the government of the Na- 
tional Archives; but any official or employee with salary of 
$5,000 or over shall be appointed by the President by and 
with the advice and consent of the Senate ” [48 Stat. 1122]. 
[Italics supplied. ] 

In my opinion there is no inconsistency or conflict between 
_ the quoted provisions of these two sections in respect of 
the matter under consideration and they must be considered 
together. Since under the terms of the Federal Register 
Act the Director is necessarily an official of the National 
Archives Establishment, his appointment is subject to the 
requirement of Section 2 of the National Archives Act and 
must be confirmed by the Senate if his salary is fixed at 
$5,000. 
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In view of the foregoing, it is my opinion that if the 
salary of the Director is fixed at less than $5,000 a year, his 
appointment need not be confirmed by the Senate; but if 
fixed at $5,000 a year, confirmation by the Senate is required. 

Respectfully, 
HOMER CUMMINGS. 
To the PRESIDENT. 


DUTY OF DISBURSING OFFICERS TO MAKE DISBURSEMENTS 
REQUIRED UNDER THE AGRICULTURAL ADJUSTMENT 
ACT 


A ministerial officer may not question the validity of a statute which, 
so far as he is concerned, merely imposes upon him a proper duty 
and has no bearing upon his constitutional rights. 

A ministerial officer cannot safely rely upon judicial decisions which 
have not become final and are not binding in jurisdictions other 
than those in which they are rendered, particularly if there is a 
conflict of decision, as in the instant case. 

A decision of the Circuit Court of Appeals for the First Circuit is not 
binding as a rule of decision in the District of Columbia, where the 
disbursing officers herein concerned are located. 

Notwithstanding the fact that the Circuit Court of Appeals for the 
First Circuit has held the Agricultural Adjustment Act to be uncon- 
stitutional in certain respects, pending decision of the Supreme 
Court on appeal or in the absence of a change in the act by the 
Congress, the disbursing officers of the Treasury should continue to 
make the disbursements required under the act. 


DEPARTMENT OF JUSTICE, 
August 16, 1935. 


Sir: I have your letter of July 29 in which you call atten- 
tion to the decision of the Circuit Court of Appeals for the 
First Circuit in Butler et al. v. United States (July 13, 1935, 
78 F. (2d) 1), holding the Agricultural Adjustment Act to 
be unconstitutional (in part, at least), and request my opin- 
ion whether, in view of the implications in the opinion of 
the court, the Disbursing Officers of the Treasury are author- 
ized to clear payments designed to apply on rental and 
benefit contracts made under the statute. 

The Agricultural Adjustment Act provides for the im- 
position and collection of processing taxes. It also provides 
for certain contracts and for payments thereunder. The 
court held the statute to be unconstitutional, in so far at 
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least as the tax provisions are concerned, although it is 
suggested that the language of the opinion indicates the 
view of the court that the provisions for the contracts and 
the payments thereunder are also invalid. Your question 
relates only to the duty of the Disbursing Officers, but the 
tax collectors, in the performance of their duties under the 
statute, are even more directly affected by the decision of 
the court. 

Ordinarily, I think, it does not lie within the province 
of a ministerial officer to question the validity of a statute 
which, in so far as he is concerned, merely imposes upon 
him a proper duty and has no bearing upon his constitu- 
tional rights. As stated by the Supreme Court in Azkins v. 
Kingsbury, 247 U. S. 484, 489, “he who would successfully 
assail a law as unconstitutional must come showing that the 
feature of the act complained of operates to deprive him 
of some constitutional right.” It is not sufficient that the 
statute may adversely affect the rights of others; and it 
can make no difference that others who claim to be injured 
are assailing its constitutionality. 

In Smyth v. Titcomb, 31 Maine 272, 285, 286, a tax col- 
lector who refused to collect taxes upon the ground that the 
statute which levied them was unconstitutional, was re- 
quired by mandamus to perform the duty imposed upon him 
by the statute, without regard to whether or not it was 
constitutional. The court said: 

“It does not, however, lie with the respondent, as a 
ministerial officer, to make this objection. He is not au- 
thorized, or required to adjudicate the law. On a summary 
hearing on a petition for a mandamus, this court will not 
determine the question of the constitutionality of the law, 
involving the rights of third persons, but will leave that 
question to be settled, when properly presented by parties 
to an action. For this hearing, we assume that the act is 
constitutional. Z'he People v. Collins, 7 Johns. 549. 

“We have thus noticed the principal objections; but there 
are considerations which lie at the foundation of these 
proceedings, that may be properly suggested at this time. 
A public officer entrusted with the collection and disburse- 
ment of revenue, in any of the departments of the govern- 
ment, has no right to refuse to perform his ministerial] 
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duties, prescribed by law, because he may apprehend that 
others may be injuriously affected by it, or that the law 
may, possibly, be unconstitutional. He is not responsible 
for the law, or for the possible wrongs which may result 
from its execution. He cannot refuse to act, because others 
may question his right. The individuals to be affected, may 
not doubt the constitutionality of the law; or they may 
waive their supposed rights or wrongs; or may choose to 
contest the validity of the enactment, personally. Public 
policy, as well as public necessity and justice, require prompt 
and efficient action from such officers.” | 

The foregoing language was quoted with approval by 
the Supreme Court of Errors of Connecticut in Levitt v. 
Attorney General, 111 Conn. 634, 646, which denied the 
right of the Attorney General of the state to refuse to 
carry out a statutory enactment upon the ground that he 
had determined it to be unconstitutional, the court saying: 

“ One administrative officer can not attack the constitution- 
ality of a statute because it may violate the constitutional 
rights of other administrative officers in order to avoid his 
own performance of a mandatory duty imposed upon him by 
that statute.” 

The failure of an officer to discharge a duty imposed upon 
him by law may be nonfeasance and penal or actionable. 
While it is not my purpose to emphasize the section or to 
consider its possible application to any failure to collect the 
processing taxes under the Agricultural Adjustment Act, I 
have noticed the provision in Section 146, Title 26 of the 
United States Code, relating to collections of internal reve- 
nue, that “when any collector fads either to collect or to 
render his account, or to pay over in the manner or within 
the times provided by law, the General Accounting Office 
shall, immediately after evidence of such delinquency, report 
the same to the Solicitor of the Treasury, who shall issue a 
warrant of distress against such delinquent collector * * *” 

If it should be assumed that a ministerial officer charged 
with nonfeasance might successfully defend upon the 
ground of invalidity of the statute, nevertheless it does 
not follow that he would entirely escape the ordinary con- 
sequences of ignoring the written law. In this I have par- 
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ticularly in mind that an inferior officer or employee who 
should ignore a statute prescribing his duty, upon the 
ground of its invalidity, would quite probably be dismissed, 
at least if his constitutional views should be at variance 
with those of his superiors. Even the President, upon one 
occasion, escaped by only one vote being removed from 
office upon impeachment on charges concerning largely a 
refusal to obey an act of the Congress (the Tenure of Office 
Act) which he had believed with good reason (See Myers 
v. U. S., 272 U. S. 52, 166) to be unconstitutional, and had 
refused to approve. 

Of course, if an officer is enjoined by a court of competent 
jurisdiction he must obey the mandate of the court, but 
even in this he must not blindly accept as final any and 
every order which may issue, for there may be error. In 
the case which has moved you to request my opinion there 
is, I think, reasonable ground for believing that error may 
have been committed. The Circuit Court of Appeals, in 
reversing the District Court, was not unanimous; and the 
decisions in districts beyond the First Circuit have not 
been entirely uniform. The Supreme Court will be asked 
to review the ruling in the First Circuit as soon as practi- 
cable after it convenes at its next term. 

It is not, however, my purpose to consider herein the 
effect of an appeal, or other proceeding for review, upon 
the force and effect of an injunction actually issued. The 
Disbursing Officers, concerning whose duties you have re- 
quested my opinion, are not affected by any injunction, 
were not parties to the case which you mention and, further- 
' more, aside from what the court may have said or intimated, 


there has been no decision in any case directly bearing upon 
their duties. 


The harsh results that have sometimes attended the most 
reasonable reliance upon judicial decisions subsequently re- 
versed or overruled, are pointed out in a recent published 
work, The E'ffect of an Unconstitutional Statute, by Oliver 
P. Field—Chapter VII, “ Reliance Upon Decisions and the 
Effect of Overruling Decisions in Constitutional Law,” pp. 
181 e¢ seg. The apparent truth is that one who sets about 
to ignore the written law upon the belief that it is uncon. 
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stitutional or otherwise ineffective must be unerringly cor- 
rect in his legal views, judged by the determination of the 
court of last resort in its final pronouncement; and even 
that may come too late to avail him fully. Mr. Field men- 
tions an instance (Boyd v. Alabama, 94 U. S. 645, 649) in 
which a citizen, relying upon an applicable decision of the 
Supreme Court of a State (the court of last resort upon the 
point involved), was convicted and sentenced for the doing 
of that which the court had said was legal, and he had 
for his only comfort the State Supreme Court’s expression 
of regret at the necessity for overruling its former decision 
and the conclusion in the Supreme Court of the United 
States, to which he appealed, that “if he has been misled 
by previous adjudications of the State courts, his relief 
from the present judgment must be sought from the 
clemency of the Executive.” 

The author also mentions a case in 1858 (Ingersoll v. 
State, 11 Ind. 464) in which a person was charged with 
violating a statute which had been “ repealed ” by the legis- 
lature. The constitutionality of the repealing act had been 
challenged and its validity upheld, the State Supreme Court 
dividing equally, but, after the lapse of several terms, the 
court finally declared the repealing act unconstitutional. 
It was held that the defendant should be protected in his 
reliance on the earlier decisions; and the conclusion was 
much criticized. Sedgwick (Construction of Statutory and 
Constitutional Law, 1874, p. 338), denounced the decision 
as “directly opposed to all correct theory of judicial de- 
cision and its effects * * * a weak yielding to the ap- 
parent hardship of the case * * ™* worthless as a 
precedent.” Endlich (Interpretation of Statutes, 1888, p. 
746), defended the ruling but conceded that “the weight 
of decision is the other way.” 

A fortiori, there can be no assurance of safety in relying 
upon a judicial determination which has not become final 
(being subject to review by the Supreme Court) and, aside 
from that, cannot be said to furnish the rule of decision in 
circuits other than that in which it was rendered. Ob- 
serving strict legal principles, the pronouncement in the 
first Circuit has no more binding force as a rule of decision, 
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in the District of Columbia, wherein the Disbursing Officers 
are located, than has a decision of Massachusetts in the 
courts of Maryland. The District Court for the Western 
District of Tennessee has declined to follow it. La Croim 
v. United States [July 27, 1935, 11 Fed. Supp. 817]. Con- 
flicting decisions in the several circuits are not entirely un- 
usual; it was to remedy this and to assure uniformity that 
provision was made for review in the Supreme Court. To 
accept a decision upon a constitutional question in one cir- 
cuit and give it Nation-wide application with the effect of 
setting aside a congressional enactment of major importance 
would be without precedent, insofar as I am aware, and 
might even raise a grave question of possible dereliction of 
duty on the part of the officers charged with the adminis- 
tration of the statute and the conduct of the litigation 
involving it. 

The constitution has vested in no court or officer the 
power to remove an enactment of the Congress from the 
statute books upon the ground of its invalidity. When the 
Supreme Court has finally declared a statute to be uncon- 
stitutional, its decision, because of the great faith which we 
have in that august tribunal, is accepted as final. With 
respect to a decision of an inferior court, however, this is 
by no means true, and it is even conceivable that an officer 
restrained in one circuit from performing a duty imposed 
upon him by a statute held invalid in that circuit might be 
required by mandamus to perform the duty in another 
circuit. 

The Congress has only recently provided, in the Emer- 
gency Relief Appropriation Act of 1935 that “funds made 
available by this Joint Resolution may be used, in the dis- 
cretion of the President, for the administration of the Agri- 
cultural Adjustment Act, as amended, during the period 
of twelve months after the effective date of this Joint Reso- 
lution ;” and the Congress, still in session and undoubtedly 
aware of the judicial decisions respecting the constitution- 
ality of the statute, is even now engaged in the consideration 
of additional legislation involving some phases of matters 
dealt with in that act. I think it is quite reasonable to 
assume that if there were any change in the legislative 
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will respecting the continuance of payments under these 
contracts some further statutory direction would be forth- 
coming. In the absence of it, and pending decision by the 
Supreme Court, I must conclude that it is the duty of the 
Disbursing Officers to obey the written law, including the 
Agricultural Adjustment Act, notwithstanding the decision 
of the United States Court of Appeals for the First Circuit. 

For the foregoing reasons it is my opinion that the Dis- 
bursing Officers should continue to make the disbursements 
authorized under the Agricultural Adjustment Act, at least 
until the Supreme Court shall have acted or the Congress 
shall have made further provision. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


VALIDITY OF CERTAIN PROVISIONS OF THE NATIONAL 
HOUSING ACT 


1. The Congress may not only protect and aid the specific national 
activities over which it has been delegated authority by the Con- 
stitution, but it may also provide adequate protection and aid for 
agencies created by it to exercise Federal powers. 

2. The Congress has exercised such powers in providing in the Na- 
tional Housing Act for the insurance of mortgages and the crea- 
tion of national mortgage associations to deal in such mortgages. 

3. The statutory provisions for the national mortgage associations 
are further justified in view of their designation as depositaries 
of public money and as financial agents of the Government, and 
the requirement that they maintain certain investments in bonds 
or obligations issued or guaranteed by the United States. 

4. The general-welfare clause of the Constitution empowers the Con- 
gress to spend moneys for the general welfare, and there is no 
limitation which requires such expenditures to be in the exer- 
cise of, or connected with, other enumerated powers. 

5. The purposes of the National Housing Act are for the welfare of 
the Nation as a whole. 

6. The power of the Congress to borrow money on the credit of the 
United States authorizes a guarantee by the United States of 
obligations incurred by its agencies in the borrowing of money. 

7. The insurance and guarantees provided for in the National Hous- 
ing Act are within the constitutional grants of power to appro- 
priate for the general welfare and to borrow money on the 
credit of the United States. | 
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8. The insuring of a mortgage under title II of the National Housing 
Act, aS amended, and the. regulations issued thereunder, creates 
a valid obligation on the part of the Federal Housing Adminis- 
trator to issue the debentures therein provided for, and the 
debentures so issued are valid obligations enforcible against the 
mutual mortgage insurance fund. 

9. The guarantee by the United States of such debentures, in accord- 
ance with the provisions of section 204 of the act, as amended, 
constitutes a valid and binding obligation of the United States. 

10. The issuance of the certificate of approval by the Administrator 
to incorporators transmitting articles of association in the form 
submitted is effective to create a valid national mortgage asso- 
ciation under title III of the act, as amended. 


DEPARTMENT OF JUSTICE, 
August 26, 1935. 


Sir: I have the honor to comply with your request of 
August 19 for my opinion upon the following questions, 
which have arisen under the National Housing Act (c. 847, 
48 Stat. 1246). 

“1. Does the insuring of a mortgage under Title II of 
the National Housing Act, as amended, and the Regulations 
issued thereunder, create a valid obligation on the part of 
the Administrator to issue the debentures therein provided 
for, and are the debentures so issued valid obligations en- 
forceable against the Mutual Mortgage Insurance Fund? 

“2. Does the guarantee by the United States of such de- 
bentures, in accordance with the provisions of Section 204 
(b) of the Act, as amended, constitute a valid and binding 
obligation of the United States? 

“3. Is the issuance of a Certificate of Approval by the 
Administrator to incorporators transmitting Articles of As- 
sociation in the form here submitted effective to create a 
valid National Mortgage Association under Title III of the 
National Housing Act, as amended? ” 

The following specimen documents were submitted with 
your letter: 

“(1) Form of Mortgagee’s Application for Insurance (in- 
cluded in F. H. A. Form No. 2004, revised July 1, 1935), 

“(2) Form of Acceptance for Insurance, endorsed upon 
the original credit instrument (contained in F. H. A. Forrn 
No. 2010, revised June 24, 1935). 
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“(3) Form of Mutual Mortgage Insurance Fund Deben- 
ture (Draft of August 19, 1935). 

“(4) Form of Articles of Association (for National 
Mortgage Associations), I, H. A. Form No. 2097 (Draft of 
August 19, 1935). 

(5) Form of Certificate of Approval (for proposed Na- 
tional Mortgage Associations), F. H. A. Form No. 2098 
(Draft of August 19, 1935).” 


To describe these at greater length would require more space 
than apparently is justified. I think it is sufficient to say 
that I have examined them and find that they conform to 
the provisions of the statute. 

The statute is divided into five separate titles, as indi- 
cated below, but only Titles I, II, and III are involved in 
the questions submitted, and Title I is involved only inc1- 
dentally. 

Title I authorized the President “to create a Federal 
Housing Administration, all the powers of which shall be 
exercised by a Federal Housing Administrator,” and pro- 
vided, with unimportant exceptions, that the Reconsernc: 
tion Finance Corporation should make available to the Ad- 
ministrator funds needed for carrying out the provisions of 
Titles I, IT, and III. It also authorized the Administrator 
to insure banks and other financial institutions “ against 
losses which they may sustain as a result of loans and ad- 
vances of credit, and purchases of obligations,” in accord- 
ance with the requirements of the title, for the purpose of 
improving real property. 

Title II, entitled “ Mutual Mortgage Insurance,” created 
a “Mutual Mortgage Insurance Fund,” and directed that 
$10,000,000 should be immediately allocated thereto, to be 
used by the Administrator as a revolving fund for the “ in- 
surance of mortgages” of the types therein specified, upon 
the payment of a fee or premium. The $10,000,000 was 
intended as an original capital reserve, the plan contemplat- 
ing that the premiums collected would cover the losses. 

The Title also provides in detail the method of realizing 
upon the insurance in case of default, which may be sum- 
marized as follows: Upon conveyance of the mortgaged prop- 
erty to the Administrator and the assignment to him of all 


The President 261 


claims of the mortgagee against the mortgagor arising out 
of the mortgage transaction or foreclosure proceedings, the 
Administrator is required to issue to the mortgagee certain 
debentures, equal in amount to the unpaid principal due on 
the date of the delivery of the property to the Administrator 
plus other items provided for in the statute, and a contin- 
gent certificate of claim for the balance of the mortgagor’s 
indebtedness. The debentures are “a liability of the fund 
only ” except that, by the terms of the Act, those issued in 
exchange for mortgages insured prior to July 1, 1937, are 
fully guaranteed by the United States as to both principal 
and interest. 

Title III is entitled “ National Mortgage Associations ” 
and provides for the establishment of such associations to 
purchase and sell mortgages and to borrow money therefor 
through the issuance of their obligations. Each is author- 
ized to issue its obligations in an amount not to exceed twelve 
times the aggregate of its capital (Amendment of May 28, 
1935), nor in any event to exceed the current face value of 
mortgages held by it and insured under Title II supra 
plus cash on hand or invested in Government obligations. 
Money not invested in mortgages or in operating facilities 
is required to be kept in cash or in Government obligations. 

Finally, Title III provides that any association, when de- 
signated for that purpose by the Secretary of the Treasury, 
shall be a depositary of public money, may be employed 
as a financial agent of the Government, and may act as 
agent for any other instrumentality of the United States. 

Titles IV and V relate to matters and organizations not 
involved in the consideration of the questions asked. 

While, as above indicated, Title II provides for the “ in- 
surance of mortgages,” more accurately it is the secured debt 
or its payment, rather than the mortgage itself, which is 
insured. In practice the insurance is accomplished by en- 
dorsing upon the original credit instrument, “ Insured under 
the National Housing Act and Regulations of the Federal 
Housing Administrator * * *.” 

The National Housing Act was approved June 27, 1934. 

An important purpose of the Act was to add an agency 
(the Federal Housing Administration) to the group of 
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Government-owned or sponsored financial instrumentalities 
which would supplement their powers in making credit avail- 
able for improvements to real estate for financing new con- 
struction and for refinancing in cases of maturing loans. 
The Federal Housing Administration was given authority 
to insure mortgages in order to make them safe and attrac- 
tive investments for idle funds. The statute also provided 
for the creation of other instrumentalities (the National 
Mortgage Associations) to further these ends by supplying 
markets for first mortgages. (President’s Message, May 14, 
1934, 78 Cong. Rec. 8739; House Report 1922, 73d Cong., 2d 
Sess.; Explanation by Chairman, House Committee on Bank- 
ing and Currency, 78 Cong. Rec. 11191 e¢ seq.) - 

It is one of the latest of a series of enactments, extending 
over more than a century, through which the Federal Govern- 
ment has recognized and fulfilled its obligation to provide a 
national system of financial institutions for handling the 
credit and exchange requirements of industry, commerce and 
agriculture, supplying a national currency and promoting 
the fiscal affairs of the Government. The courts have found 
the authority for the creation of the other units in the aggre- 
gate of the powers of Art. I, Sec. 8, of the Constitution. 

“The broad and comprehensive national authority over 
the subjects of revenue, finance, and currency is derived .from 
the aggregate of the powers granted to the Congress * * *.” 
Norman v. B. & O. R. Co., 294 U.S. 240, 303. 

Early in the last century the Bank of the United States 
was established (Act of April 10, 1816, c. 44, 3 Stat. 266). 
The Act of February 25, 1863, c. 58, 12 Stat. 665, established 
our National Banking Associations, with large powers over 
the currency. The Federal Reserve System was established 
by the Act of December 23, 1913, c. 6, 38 Stat. 251, to protect 
the credit resources in time of stringency. The Federal 
Farm Loan Act, with provisions for the Federal Land Banks, 
Joint Stock Land Banks and National Farm Loan Associa- 
tions was added July 17, 1916 (c. 245, 39 Stat. 360). By an 
amendment of March 4, 1928, c. 252, 42 Stat. 1454, the Fed- 
eral Intermediate Credit Banks became a part of the system. 
The Agricultural Marketing Act of June 15, 1929, c. 24, 46 
Stat. 11, provided credit for certain farmers’ cooperative as- 
sociations. To finance building, savings, and loan associa- 
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tions and other similar organizations the Federal Home Loan 
Bank Act of July 22, 1932, c. 522, 47 Stat. 725, was passed. 
The Reconstruction Finance Corporation Act of January 
22, 1932, c. 8, 47 Stat. 5, as amended, provided credit facili- 
ties for banks, railroads and other classes of borrowers. 

The authority to legislate in this manner for these broad 
purposes has been invariably upheld when tested. Mc- 
Culloch v. Maryland, 4 Wheat. 316; Osborn v. United States 
Bank, 9 Wheat. 738; Farmers’, etc., National Bank v. Dear- 
ing, 91 U.S. 29; Smith v. Kansas City Title Co., 255 U.S. 
180; Westfall v. United States, 274 U.S. 256. 

The activities of these institutions over the years have im- 
bedded them deeply in the economic structure of our nation. 
The credits furnished through their facilities have substan- 
tially displaced the national currency in business transac- 
tions, as a large percentage (assumed by responsible gov- 
ernmental agencies to be more than 90 percent.) of actual 
payments in business transactions are made by check. The 
importance of this “credit currency ” was forcefully illus- 
trated in the banking crisis of 1933, when the nation realized 
the impossibility of conducting modern business on a cash 
basis. Of course, the sum of authorized coin and currency is 
only a fraction of the amount needed to liquidate bank de- 
posits alone. 

By 1934 the federal banking instrumentalities held large 
quantities of real estate mortgages and were active in pro- 
curing and distributing such securities. The facts and fig- 
ures hereinafter stated indicate the comparative extent of 
their activities and holdings. On December 30, 19338, 6,011 
banks out of a total of 15,011 were in the Federal Reserve 
System. While the amount of mortgage paper held by 
them in connection with loans on properties of residential 
character, within the class made insurable under the Na- 
tional Housing Act, is not definitely known, available in- 
formation indicates that the figure approximates $800,000,- 
000.2. It is also worthy of mention, in this connection, that 
6,540 additional banks, not members of the Federal Reserve 
System but insured by the Federal Deposit Insurance Cor- 

11934 An. Rept., Fed. Res. Bd., p. 140. 


2 Member Bank Call Rept. No. 60, Fed. Res. Bd., Dec. 30, 1933, Table p. 8 
(40% of $2,041,000,000). 
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poration,® held several hundred million dollars in such mort- 
gage paper.‘ 

In the Spring of 1934 the total investments in real estate 
mortgages in this country approximated $43,000,000,000,° of 
which it has been assumed by responsible governmental agen- 
cies that about $20,000,000,000 represented investments in 
urban home mortgages. In approximately half the cases the 
mortgagors were in default. Conditions were such that 
foreclosures were impracticable. The virtual drying up of 
the sources of mortgage money is graphically illustrated by 
the figures respecting new loans by two principal lending 
sources, the life insurance companies and the building and 
loan associations. Twenty-five leading life insurance com- 
panies which had invested $840,000,000 in mortgages on city 
properties in 1929, invested only $30,000,000 in such mort- 
gages in 1933 and only $15,000,000 in the first part of 
19384 "—a decline of 96 percent. New loans made by build- 
ing and loan associations decreased from $1,900,000,000 in 
1928 to $394,000,000 in 1933 and $277,000,000 in 1934 *—a 
decrease of more than 85 percent. 

The guaranteeing of mortgages, which had become an im- 
portant part of real estate security distribution, ceased. 
Complete statistics are not readily available, but informa- 
tion before me indicates that fifty New York companies, with 
total outstanding guarantees of $2,867,000,000 in 1930, had 
suspended payments in 1933, and most of them were still in 
process of rehabilitation in the spring of 1934.° 


2 First An. Rept., Fed. Dep. Ins. Corp., p. 176. 

Estimate based on study by Fed. Hous. Adm. and Fed. Dep. Ins. Corp., 
Dec. 1934. 

5 Cong. Rec.. April 27, 1933. pp. 2518-2520. 

6 Press Release July 18, 1935, Bureau For. and Dom. Commerce, Financial 
Survey of Urban Housing, entitled ‘““Termg of Credit Used in Acquiring 
Homes,” pp. 12, 13; average of delinquencies for owner-occupied houses in 61 
cities, 40%, in some large cities more than 50%; average assumed to be 
greater when rented houses included. 

7 August, 1935, compilation by Bureau of Agricultural Economics Dept. of 
Ag., based upon weekly figures from reports of life insurance companies ap- 
pearing periodically in Wall Street Journal and New York Evening Post. 

® Press release Fed. Home Loan Bank Bd., March 20, 1935, “ Lending 
Capacity of Building and Loan Associations.” 

®Report of Oct. 5, 1934, to the Governor of N. Y. by George W. Alger, 
Commissioner, concerning the affairs of title and mortgage guarantee cor- 
porations (pp. 9, 62, 63. 65). 

On account of the difficulty in obtaining accurate statistics concerning 
the foregoing matters, it is recognized that those used may not be beyond 
question. However, they are from reliable sources and at least erorrectly 
indicate the general situation. 
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Real estate paper had long been a favorite investment of 
insurance companies, savings banks, building and loan asso- 
ciations, and careful private investors, but these and other 
investing groups, corporate, trust and individual, were no 
longer willing to buy it, and there appeared no feasible 
method of restoring the normal flow of this type of security 
except through some new financial instrumentality or in- 
strumentalities. The Act was obviously designed to break 
this jam by restoring confidence in real estate mortgages and 
broadening the base for the distribution of such paper. 

The effect, if successful, would be to relieve pressure on 
financial institutions, stimulate the real estate security mar- 
ket and restore financial operations to a more nearly normal 
condition. 

The Federal Government has used insurance and guaran- 
tees in other activities. Bank deposit insurance had been 
undertaken by the Federal Deposit Insurance Corporation 
under the Act of June 16, 1933, c. 89, 48 Stat. 162, 168. The 
War Risk Insurance Act of September 2, 1914, c. 293, 38 
Stat. 711, is well known, as also is the later legislation pro- 
viding insurance for soldiers and veterans of the World 
War. Guarantees had been authorized for obligations of 
the Home Owners’ Loan Corporation and Reconstruction 
Finance Corporation, 


I 


Not only may the Congress protect and aid those specific 
national activities over which it has been delegated authority 
by the Constitution,’° and in so doing enter into fields of the 
country’s life beyond the federal authority save for their 
effect upon such specific national activities,’ but it may also 
provide adequate protection and aid for agencies created 
by it to exercise federal powers. ‘This is so even where such 
agencies have been given some functions which, considered 
alone, “ might be beyond the power of Congress to author- 


% United States v. Ferger, 250 U. 8. 199, 203, 205-6; Veazte Bank v. Fenno, 
8 Wall. 533, 548-9; see Schechter Poultry Corp. v. Untted States, decided by 
the Supreme Court May 27, 1935 (295 U. S. 495). 

11 [bid; see also Chicago Board of Trade v. Olsen, 262 U. 8. 1, 34-38, 
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ize.” 12, Such power, I think, is necessarily incident to, and 
indeed inherent in, the powers under which such agencies 
are established. As pointed out by the Supreme Court in 
Farmers’ etc. National Bank v. Dearing, supra (p. 34): 

“The power to create [the National Banks] carries with 
it the power to preserve. The latter is a corollary from 
the former. * * * The principle * * * is _ indis- 
pensable to the efficiency, the independence, and indeed to 
the beneficial existence, of the General Government * * *.” 

Smith vy. Kansas City Title Co., supra—which upheld the 
authority of the Congress “ to facilitate the making of loans 
upon farm security at low rates of interest,” regardless of 
any question of its power to provide independently there- 
for (see p. 211), by creating Federal Land Banks and Joint 
Stock Land Banks, designated as depositaries of public 
moneys and fiscal agents of the Government and which sup- 
plied a market for Government bonds (pp. 210—-211)—estab- 
lished the right of the Congress to protect this lending power 
specifically, and the position of the banks generally, by pro- 
viding exemption from state taxation for bonds issued by the 
banks upon the security of mortgages acquired by them in 
making farm Joans (pp. 211-213). 

Similarly, Westfall v. United States, supra, established the 
power of the Congress to punish the misapplication of the 
funds of state banks which were members of the Federal 
Reserve System, even though no loss to Federal Reserve 
Banks resulted. “Congress may employ state corporations 

12 See Smith v. Kansas City Title Co., 255 U. S. 180, 211. The language 
quoted was used by the Court in discussing First National Bank v. Union 
Trust Co., 244 U. 8S. 416, which upheld the power conferred upon national 
banks to exercise the office of trustee, executor, administrator or registrar 
of stocks or bonds. In that case the Court, at p. 420, commented as fol- 
lows upon the decision in Osborn v. Bank, 9 Wheat. 738, reaffirming the 
validity of the legislation which created the Bank of the United States: 

‘ee * * It was expressly held that the authority of Congress was to be 
ascertained by considering the bank as an entity possessing the rights and 
powers conferred upon it and that the lawful power to create the bank and 
give it the attributes which were deemed essential could not be rendered un- 
availing by detaching particular powers and considering them isolatedly and 
thus destroy the efficacy of the bank as a national instrument. The ruling 
in effect was that although a particular character of business might not 
be when isolatedly considered within the implied power of Congress, if such 
business was appropriate or relevant to the banking business the implied 
power was to be tested by the right to create the bank and the authority 


to attach to it that which was relevant in the judgment of Congress to make 
the business of the bank successful.” 
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with their consent as instrumentalities of the United States 
* ™ ™* and may make frauds that impair their efficiency 
crimes.” (p. 259.) 

Since the financial instrumentalities heretofore established 
with judicial approval were holders of such large quantities 
of real estate mortgages (much of it eligible for insurance 
under the National Housing Act, and of the type which the 
National Mortgage Associations are authorized to acquire) 
as materially to affect their liquidity and efficiency, it was 
within the power of the Congress to legislate to aid and 
protect these instrumentalities and the general financial 
system of the country of which they are an integral part and 
with the fate of which they are inseparably linked. As I 
have previously indicated in this opinion, the restoration of 
confidence in such mortgages and the encouraging of a wider 
distribution of this type of paper among investors seem to 
me reasonably designed to accomplish these purposes and 
reasonably calculated to result from the insurance of such 
mortgages by an agency of the United States, with the guar- 
antee of the Government, and from the purchase and sale 
thereof by the National Mortgage Associations. 


II 


A further justification of the legislative provisions relat- 
ing to the establishment of National Mortgage Associations 
may be found in an additional doctrine established by cer- 
tain of the cases heretofore discussed. These Associations, 
provided for in Title III, are by express provision of the 
statute required to maintain certain investments in “ bonds 
or obligation of, or guaranteed as to principal and interest 


by, the United States” and, furthermore, under Section 
308— 


“When designated for that purpose by the Secretary of 
the Treasury any national mortgage association shall be 
a depositary of public money, except receipts from customs, 
under such regulations as may be prescribed by said Secre- 
tary; and it may also be employed as a financial agent of 
the Government; and it shall perform all such reasonable 
duties as a depositary of public money and financial agent 
of the Government as may be required of it. Any national 
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mortgage association may act as agent for any other instru- 
mentality of the United States when designated for that 
purpose by such instrumentality ” [48 Stat. 1255]. 

The Associations, and their activities in the purchase and 
sale of mortgages, are plainly valid under the principle 
declared by the Supreme Court in the following language, 
taken from the opinion in Smith v. Kansas City Title Co., 
supra., (pp. 210-211): 

“ That Congress has seen fit, in making these banks [Fed- 
eral Land Banks and Joint Stock, etc.] fiscal agencies and 
depositaries of public moneys, to grant to them banking 
powers of a limited character, in nowise detracts from the 
authority of Congress to use them for the governmental pur- 
poses named, if it sees fit to do so. A bank may be organized 
with or without the authority to issue currency. It may be 
authorized to receive deposits in only a limited way. Speak- 
ing generally, a bank is a moneyed institution to facilitate 
the borrowing, lending and caring for money. But whether 
technically banks, or not, these organizations may serve the 
governmental purposes declared by Congress in their crea- 
tion. Furthermore, these institutions are organized to serve 
as a market for United States bonds. Not less than 5% of 
the capital of the Federal Land Banks, for which stock is 
outstanding to Farm Loan Associations, is required to be 
invested in United States bonds. Both kinds of banks are 
empowered to buy and sell United States bonds. * * * 

“We, therefore, conclude that the creation of these banks, 
and the grant of authority to them to act for the Government 
as depositaries of public moneys and purchasers of Govern- 
ment bonds, brings them within the creative power of Con- 
gress although they may be intended, in connection with 
other privileges and duties, to facilitate the making of loans 
upon farm security at low rates of interest. This does not 
destroy the validity of these enactments any more than the 
general banking powers destroyed the authority of Congress 
to create the United States Bank, or the authority given to 
national banks to carry on additional activities, destroyed 
the authority of Congress to create those institutions.” 

It therefore seems clear that the Congress had power to 
provide for the creation of the National Mortgage Associa- 
tions, 
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It is provided in the Constitution (Art. I, Sec. 8): 

“The Congress shall have power to lay and collect taxes, 
duties, imposts and excises, to pay the debts and provide for 
the common defense and general welfare of the United 
States * * *.” 

From the power to tax for the purposes specified, there 
arises the right to expend for the same purposes the reve- 
nues derived from the taxes so authorized. Cf. United 
States v. Realty Co., 163 U.S. 427, 440. 

While there have been many appropriations of funds in 
the interest of the general welfare during all periods of our 
national existence, the question of the permissible extent of 
the exercise of this power has seldom come before the Su- 
preme Court. 

In United States v. Gettysburg Electric Ry., 160 U. S. 
668, 681, 683, the court referred to “the great power of 
taxation to be exercised for the common defense and gen- 
eral welfare,” although the conclusion, upholding the right 
of the Government to establish the Gettysburg National 
Military Park, was not based entirely upon this source of 
power. As the court stated—and the principle is applicable 
in the present case—* any number of * * * powers may 
be grouped together, and an inference from them all may be 
drawn that the power claimed has been conferred.” 

In United States v. Realty Co., supra, (a decision perhaps 
not strictly applicable here because based on the principle 
that the Congress may appropriate money to pay “ debts ” 
not strictly legal in character but cognizable upon consid- 
erations of honor, morals, gratitude, charity, etc.) the court 
noticed the long practice of the Congress in making ap- 
propriations in the interest of the general welfare and 
mentioned a list of acts making such appropriations, ap- 
pended to the brief for one of the defendants in error. 
Another, and shorter, list of such statutes appears in 74 
Cong. Rec. 708. I think, however, the practice is too well 
established and too well known to require evidence in sup- 
port of its existence. 

This dearth of adjudications in the Supreme Court con- 
cerning the general welfare clause is accounted for, in part, 
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by the fact that the power, although long and repeatedly 
exercised by the Congress, has seldom been seriously chal- 
lenged; but it is also of bearing, as indicated by Massachu- 
setts v. Melion, 262 U.S. 447, (involving a challenge of the 
constitutionality of the Act appropriating funds for the fur- 
therance of efforts to reduce maternal and infant mortality) 
that it does not ordinarily lie within the province of a liti- 
gant to challenge the power and discretion of the Congress 
in this respect. 

The Circuit Court of Appeals for the Eighth Circuit, in 
Langer v. United States, 76 F. (2d) 817, 825, recently (May 
7, 1985) had occasion to consider the question and con- 
cluded in favor of the authority of the Congress to appro- 
priate money “for purposes outside of the enumerated 
powers *—for public purposes connected with the general 
national welfare—and it quoted in this connection the state- 
ment in McPherson v. Blacker, 146 U. S. 1, that “ the con- 
struction * “™ * has prevailed too long and been too 
uniform to justify us in interpreting the language of the 
Constitution as conveying any other meaning than that here- 
tofore ascribed, and must be treated as decisive.” 

The Circuit Court of Appeals for the Tenth Circuit, in 
Kansas City Gas and Electric Co. v. City of Independence 
[August 20, 1935, 79 Fed. (d) 32], has reached the same 
conclusion, aptly pointing out that— 

“Tf the taxing power were limited to the power to lay 
taxes to effectuate the sixteen specific powers that follow 
it, the tax clause would be mere verbiage * * *.” 

The only contrary view of comparable authority was ex- 
pressed in 1895 in U.S. ex rel. Miles Planting & Mfg. Co. v. 
Carlisle, 5 D. C. App. 188, 146-161. 

I think I may safely say that practically all commentators 
upon the Constitution, including many who actually partici- 
pated in its framing and in the events which accompanied 
its adoption, have concluded that the so-called general wel- 
fare clause empowers the Congress to spend moneys for 
the general welfare and that there is no limitation which 
requires that such expenditures shall be in the exercise of 
or connected with other enumerated powers. Hamilton’s 
Works (Lodge ed.) v. 4, pp. 70, 151; Monroe, View of 
the President of the United States on the Subject of In- 
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ternal Improvements, 2 Richardson, 144, 167-173; Calhoun, 
5 Benton (Abridgement) 704, 706; Tucker, American State 
Papers, Miscellaneous, 443, 446; John Quincy Adams, Inaug- 
ural Address, 2 Richardson, 298; Story on the Constitution 
(5th ed.) Secs. 913, 923, 924, 991; Hare Constitutional Law, 
p. 241; Pomeroy, Introduction to Constitutional Law, (10th 
ed.) Secs. 274-275; Burdick on the Constitution, Sec. 77; 
Willoughby, United States Constitution, (2d ed.) v. 1, Sec. 
62; Corwin, The Spending power of Congress, 36 Harvard 
L. R. 548. 

The debates in the ratifying conventions in the states indi- 
cate acceptance of the same view. Elliott’s Debates on the 
Federal Constitution—Analyses by Corwin, 36 Harvard L. 
R. 548, and Mcfruire, 23 Georgetown L. J., 155, 171. 

I quote from Hamilton, supra, (p. 151) in his Report on 
Manufactures: 

“The phrase is as comprehensive as any that could have 
been used, because it was not fit that the constitutional au- 
thority of the Union to appropriate its revenues should have 
been restricted within narrower limits than the ‘ general 
welfare,’ and because this necessarily embraces a vast variety 
of particulars which are susceptible neither of specification 
nor of definition. It is, therefore, of necessity, left to the 
discretion of the National Legislature to pronounce upon the 
objects which concern the general welfare, and for which, 
under that description, an appropriation of money is requi- 
site and proper. And there seems to be no room for doubt 
that whatever concerns the general interests of learning, of 
agriculture, of manufactures, and of commerce, are within 
the sphere of the national councils, as far as regards an 
application of money. * * *” 

President Washington, it may be noted during his first. 
term, recommended to the Congress an appropriation “ for 
the establishment of a national university and the encourage- 
ment of agriculture,” which, presumably, is to be justified as 
an appropriation in the interest of the general welfare. 
Richardson, Messages and Papers of the Presidents, pp. 201- 
202. 

Willoughby, supra, states: 

“Tt scarcely needs to be pointed out that a considerable 


number of the administrative services now carried on by the 
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National Government and maintained by Federal appro- 
priations, depend for their constitutionality wholly upon the 
power of Congress to authorize the expenditure of public 
moneys for the promotion of the general welfare of the 
United States. Among such services which are to a very 
shght, if any, extent concerned with matters directly con- 
nected with the exercise of powers specifically or by implica- 
tion vested in the Federal Government, may be mentioned 
the Public Health Service, the Bureau of Education, the 
Geological Survey, the Bureau of Mines, the Department of 
Agriculture, with its many bureaus, the Bureau of Fisheries, 
the Bureau of Labor Statistics, the Children’s Bureau, the 
Women’s Bureau, the Smithsonian Institution, the National 
Gallery of Art, the Bureau of American Etpnology, the As- 
trophysical Observatory, and many of the special services in 
various of the other administrative departments of the 
Federal Government.” 

I regard it, therefore, as an established principle that the 
Congress has the power, which it has in fact so long and 
repeatedly exercised, to provide from the Treasury for the 
general welfare. It further seems to me incontrovertible that 
the purposes of the National Housing Act are for the wel- 
fare of the nation as a whole. Not only does the Act provide 
protection for our national financial structure, but it will 
also result in encouragement of better housing conditions 
throughout the country, in the provision of cheap and safe 
credit for the home owners of the United States, and in the 
stimulation of the building industry, and indirectly of the 
durable goods industry, with consequent improvement in 
general conditions, including the furnishing of employment 
to many of the nation’s unemployed. 

The power to expend necessarily includes the power to 
assume contractual obligations to pay money, and contingent 
obligations are as much within the power as are absolute 
promises. Furthermore, the power of the Congress to bor- 
row on the credit of the United States—which must permit 
borrowings for all purposes for which the Congress is au- 
thorized to make expenditures—logically authorizes a guar- 
antee by the United States of obligations incurred by its 
agencies in the borrowing of money. In my opinion to you 
of August 22, 1933. upon the validity of bonds issued by the 
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Home Owners’ Loan Corporation and the guarantee of such 
bonds by the United States—the principles of which are 
generally applicable here—I stated the following: 

“The power to borrow on the credit of the United States 
necessarily includes the power to make only a partial use 
of that credit for borrowing purposes, In my opinion Con- 
gress 1s making a valid use of its borrowing power when it 
authorizes a corporate agency to borrow and places the credit 
of the United States behind payment of the * * * ob- 
higations which that Corporation issues” [87 Op. 241, 247]. 

I am, therefore, of the opinion that the insurance and 
the guarantees provided for in the Act are within the con- 
stitutional grants of power to appropriate for the general 
welfare and to borrow money on the credit of the United 
States. 

Based upon the right of the Congress to protect the es- 
tablished financial institutions, to arrange for government 
instrumentalities to handle the fiscal affairs of the nation, 
and to provide for the public welfare by using its funds to 
finance mortgage insurance and its credit to guarantee de- 
bentures issued under Title II of the Statute, I am of the 
opinion that each of the questions submitted should be 
answered by an unqualified affirmative. 

Respectfully, 
HOMER CUMMINGS. 

To the PresIpENntT. 


DEDICATION OF LAND FOR USE AS PARKS, PLAYGROUNDS, 
OR STREETS IN CONNECTION WITH LOW-COST: HOUSING 
AND SLUM-CLEARANCE PROJECTS 


In connection with the carrying out of low-cost housing and slum- 
clearance projects, the Government may, if it is deemed necessary 
or advantageous to the project, dedicate land to the city or other 
public body for use as a park or playground, or as a street, pro- 
vided that the function of any land dedicated for use as parks or 
playgrounds is incidental to the contemplated low-cost housing or 
slum-clearance projects and reasonably necessary to provide there- 
for proper light, air, approaches, ete., as distinguished from monu- 
mental, landscaping, scenic, or similar functions. 

The reasoning of the opinion to the Secretary of the Interior of 
September 10, 1934, in which it was held that the Government 
may dedicate land for roads, streets, walks, parks, and parkways in 
connection with subsistence homestead projects, is applicable here. 
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DEPARTMENT OF JUSTICE, 
September 16, 1936. 


Stmr: In your letter of June 11 you requested my opinion 
whether, in connection with the carrying out of low-cost 
housing and slum-clearance projects, “the Government may, 
in a case where deemed necessary or advantageous to the 
project, dedicate land to the city or other public body for 
use (1) as a park or playground or (2) as a street, provided 
such dedication in either case is calculated to procure the 
intended advantages on an economical basis, it being under- 
stood that the dedication would provide for reversion of 
full ownership to the Government in the event of failure to 
use the land for the specified purpose.” 

Section 202 of the National Industrial Recovery Act 
(Title II, relating to public works and construction proj- 
ects) provided that the Public Works Administrator, under 
the direction of the President, “shall prepare a compre- 
hensive program of public works, which shall include 
among other things * * * construction, reconstruction, 
alteration, or repair under public regulation or control of 
low-cost housing and slum-clearance projects” (48 Stat. 
201). 

Section 203 authorized the President, acting through the 
Administrator, “ to construct, finance, or aid in the construc- 
tion or financing of any public works project included in 
the program prepared pursuant to Section 202”, with ex- 
press authority to acquire land needed in connection there- 
with and to sell “any property so constructed or acquired 
or to lease any such property with or without the privilege 
of purchase.” 

The Emergency Relief Appropriation Act of 1935 con- 
tained the following provisions: 

“Sec. 12. The Federal Emergency Administration of Pub- 
lic Works established under title II of the National Indus- 
trial Recovery Act 1s hereby continued until June 30, 1937, 
and is authorized to perform such of its functions under 
said Act and such functions under this joint resolution as 
may be authorized by the President. All sums appropri- 
ated to carry out the purposes of said Act shall be available 


Admmistrator of Public Works 275 


until June 30,1937 * * *” (Public Resolution No, 11— 
74th Congress). 

“ Sec. 5. In carrying out the provisions of this joint reso- 
lution the President is authorized (within the limits of the 
appropriation made in section 1) to acquire, by purchase or 
by the power of eminent domain, any real property or any 
interest therein, and improve, develop, grant, sell, lease 
(with or without the privilege of purchasing), or otherwise 
dispose of any such property or interest therein.” 

Whether or not the last quoted Section (5) of the Emer- 
gency Relief Appropriation Act of 1935 is applicable, and 
whether the dedication of land for parks, play grounds and 
streets would come within its language, “or otherwise dis- 
pose of any such property or interest therein ”, I find unnec- 
essary to determine. 

In my opinion to you of September 10, 1934, I considered 
a proposed dedication of land for roads, streets, walks, parks 
and parkways in connection with subsistence homesteads 
projects, provided for in another Section (208) of Title ITI 
of the National Industrial Recovery Act and stated the fol- 
lowing conclusions: 

“This question is answered affirmatively. I do not re- 
gard such dedication as necessarily representing a gratuity. 
It more nearly approximates the transfer of a lability, 
properly assumable by the local authorities. Roads and 
streets, at least, are indispensable and it is hardly to be sup- 
posed that they are to be owned and maintained indefi- 
nitely by the United States in a community of private citi- 
zens who, as pointed out in the opinion of July 18, 1934, 
will have the political status of residents of the states and 
of the subdivisions thereof in which they live, with the right 
to have their needs for roads, schools, etc., considered by the 
local authorities in like manner as other citizens” (38 Op. 57, 
63). 

The same reasoning is applicable here; and I therefore 
answer both questions affirmatively, with the qualification, 
however, that the function of any lands dedicated for use 
as parks or playgrounds must be incidental to the con- 
templated low-cost housing or slum-clearance projects and 
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reasonably necessary in order to provide therefor proper 
light, air, approaches, etc., as distinguished from monu- 
mental, landscaping, scenic or similar functions. 


een STANLEY REED 
9 


Acting Attorney General. 


To the ApMINIsTRATOR of Pusitic Works. 


QUESTIONS RELATING TO THE ADMINISTRATION OF THE 
FEDERAL REGISTER ACT 


1. The publication of the Federal Register is not required by the 
Federal Register Act to be commenced until the appropriations 
to the Government Printing Office have been increased as pro- 
vided for in section 9 of the Act, but such publication should com- 
mence on the date such increased appropriations are made 
available. . 

2. The provisions of section 2 of the Act requiring the filing of 
documents with the Director of the Federal Register Division in 
the National Archives Establishment and the making of copies 
of such documents available for public inspection do not become 
effective until the appropriations for the Government Printing 
Office have been increased as above stated, but such provisions 
will become effective on the date such appropriations are made 
available. 

8. The provisions of section 11 of the Act requiring the agencies of 
the Government to prepare and file with the Committee the 
compilation of all documents referred to in that section became 
effective on July 26, 1985, the date the Act was approved, and 
each agency is required to prepare and file such compilation 
within 6 months after that date. 

4. Funds heretofore appropriated for the National Archives are avail- 
able for payment of the salary of the Director of the Division of 
the Federal Register. 


DEPARTMENT OF JUSTICE, 
September 17, 19365. 


Sir: Pursuant to your request as set forth in the letter 
of your Assistant Secretary, Mr. Marvin H. McIntyre, dated 
September 3, 1935, I have considered the questions raised by 
the Archivist of the United States in his letter to you, dated 
August 31, 1935, relative to the administration of the Federal 
Register Act, approved July 26, 1935 (Public No. 220, 74th 
Congress; 49 Stat. 500). These questions are: 
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1. Whether, in view of the failure of the special appro- 
priations called for in section 9 of the said Act, publication 
of the Federal Register must be commenced 63 days after 
the approval of the Act, and if not, at what time must such 
publication begin? 

2. Whether, in view of the failure of the said appropria- 
tions, the provisions of section 2 of the Act which require 
the filing of documents in the Federal Register division be- 
come effective 60 days after the approval of the Act, and if 
not, when do these provisions become effective ? 

3. Whether, in view of the failure of said appropriations, 
the provisions of section 11 of the Act, relating to the com- 
pilation and publication of all prior administrative rules and 
orders, becaine effective upon the approval of the Act, and 
if not, when do these provisions become effective ? 

The answers to these questions depend upon the construc- 
tion to be placed upon the following provisions of section: 
10 of the Federal Register Act: 

“The provisions of section 2 shall become effective sixty 
days after the date of approval of this Act and the publi- 
cation of the Federal Register shall begin within three busi- 
ness days thereafter: Provided, That the appropriations 
involved have been increased as required by section 9 of 
this Act. * * *” (49 Stat. 503). 

Section 9 of the Act, referred to in the proviso above 
quoted, in so far as it relates to appropriations is in the 
following words: 

“The cost of printing, reprinting, wrapping, binding, and 
distributing the Federal Register and any other expenses 
incurred by the Government Printing Office in carrying out 
the duties placed upon it by this Act shall be borne by the 
appropriations to the Government Printing Office and such 
appropriations are hereby made available, and are author- 
ized to be increased by such additional sums as are necessary 
for such purposes, such increases to be based upon estimates 
submitted by the Public Printer. The purposes for which 
appropriations are available and are authorized to be made 
under section 10 of the Act entitled “An Act to establish 
a National Archives of the United States Government, and 
for other purposes” (48 Stat. 1122) are enlarged to cover 
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the additional duties placed upon the National Archives 
Establishment by the provisions of this Act. * * *” 

In view of the above, I am of the opinion that publication 
of the Federal Register is not required until such time as 
the appropriations to the Government Printing Office have 
been increased for that purpose, notwithstanding such time 
may be more than 63 days after the approval of the Act. 

I am also of the opinion that the provisions of section 2 
of this Act requiring the filing of documents with the divi- 
sion in the National Archives Establishment do not become 
effective until such appropriations have been increased. 

It is true that the only appropriations required by section 
9 of the Act to be presently increased are the appropriations 
to the Government Printing Office. This section makes the 
present appropriation to the National Archives Establish- 
ment available for the expense occasioned by the additional 
. duties placed upon that establishment by the Act, and au- 
thorizes increases for that purpose in future appropriations 
to be made to that establishment. Moreover, the legislative 
history of the proviso in section 10 might be considered of 
importance. The original bill as passed in the House did 
not contain the proviso. It was added to the bill in the 
Senate by amendment. In the conference report on the bill 
the object of this amendment is explained as follows: 

“The effect of this amendment is to modify the time when 
the provisions of section 2 of the Act should become effective, 
so as not to require publication before the necessary appro- 
priations are available.” [Italics supplied. | 

Considering these facts, and under the opinion of the 
Supreme Court in Georgia Banking Co. v. Smith, 128 U. S. 
174, 181, it might be contended that properly construed 
the proviso relates only to the publication of the Federal 
Register. 

On the other hand, grammatically the proviso would seem 
to apply to the whole of the preceding portion of section 
10 and therefore to relate to both the filing and the publi- 
cation. Moreover, the Supreme Court has held that in 
construing a proviso, as in other statutory construction, “ it 
is the duty of the courts to find, if possible, within the four 
corners of the Act, and from the language used, the scope 
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and meaning of the law.” (White v. United States, 191 
U.S. 545, 551.) | 

Viewed in this light and considered as a whole the Act 
would seem to contemplate a contemporaneous filing and 
publication. Section 2 of the Act relates to the filing of 
documents and the duties of the Director of the division 
with reference thereto. Section 3 relates to the publication 
of such documents. Section 5 defines the kind and classes 
of documents required to be filed and published. Section 
7 provides that documents which are required to be pub- 
lished shall be invalid as against persons having no actual 
knowledge thereof until they have been filed with the divi- 
sion and copies made available for inspection as provided 
in section 2. Section 10 in its entirety reads as follows: 

“The provisions of section 2 shall become effective sixty 
days after the date of approval of this Act and the publica- 
tion of the Federal Register shall begin within three business 
days thereafter: Provided, That the appropriations involved 
have been increased as required by section 9 of this Act. 
The limitations upon the effectiveness of documents required, 
under section 5 (a), to be published in the Federal Regis- 
ter shall not be operative as to any document issued, pre- 
scribed, or promulgated prior to the date when such docu- 
ment is first required by this or subsequent Act of the Con- 
gress or by Executive order to be published in the Federal 
Register.” 

The limitations upon the effectiveness of documents re- 
ferred to in section 10 are those contained in section 7 of 
the Act, and are as follows: 

“No document required under section 5 (a) to be pub- 
lished in the Federal Register shall be valid as against any 
person who has not had actual knowledge thereof until the 
duplicate originals or certified copies of the document shall 
have been filed with the Division and a copy made available 
for public inspection as provided in section 2; and, unless 
otherwise specifically provided by statute, such filing of any 
document, required or authorized to be published under sec- 
tion 5, shall, except in cases where notice by publication is 
insufficient in law, be sufficient to give notice of the contents 
of such document to any person subject thereto or affected 


thereby.” 
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These provisions of the Act considered together would 
seem to show that the Congress intended there should be a 
direct relation between the filing and the publication of 
documents, and that it was not contemplated one should be 
done without the other. Obviously the purpose of the pro- 
visions of section 7 above quoted was to compel the filing of 
these documents by making them invalid until filed. And 
since section 10 provides that these provisions of section 7 
shall not become operative until such time as the documents 
are required to be published, there would seem to be no ne- 
cessity for a sooner filing. Until that time arrives the docu- 
ments will be valid whether filed or not. I am of the opin- 
ion, therefore, that until that time does arrive the documents 
are not required to be filed. 

The letter of the Archivist suggests the view that filing 
and publication should begin 60 days and 68 days, respec- 
tively, after the printing appropriations are ultimately in- 
creased. However, under the terms of the Act, the filing 
and publication are to begin 60 days and 63 days, respec- 
tively, “after the date of the approval of this Act” and 
not 60 days and 63 days, respectively, after the appropria- 
tions are increased. Apparently the Congress contemplated 
that the appropriations would be increased within the 60- 
day period, and if this had been done unquestionably the 
filing and printing must necessarily have commenced 60 
days and 63 days, respectively, after the approval of the 
Act. I am of the opinion, therefore, that the increase of 
the appropriations is the only contingency affecting the 
time for the beginning of the filing and publication after 
the expiration of the 60-day and 63-day periods, and that 
when the appropriations have been increased such filing and 
publication must commence immediately. 

The failure of the appropriations to the Government 
Printing Office necessarily delays the time when publication 
of the compilations of documents referred to in section 11 
of the Act shall be made. It is my opinion, however, that 
the proviso in section 10 does not in any way affect those 
provisions of section 11 which require Federal agencies 
within six months after the approval of the Act to prepare 
and file with the committee established under the Act the 
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compilations of documents referred to in that section. The 
proviso makes no reference to section 11, nor do I find 
anywhere in the Act any provision which would indicate 
that the Congress intended that a failure of the appropria- 
tions should operate as a postponement of the time during 
which the agencies should prepare and file such compila- 
tions. I am of the opinion, therefore, that the governmental 
agencies are required to prepare and file these compilations 
within six months after the approval of the Act. 

In view of the foregoing, I am of the opinion that the 
questions propounded by the Archivist should be answered 
as follows: 

1. The publication of the Federal Register is not required 
by the Act to be commenced until the appropriations to the 
Government Printing Office have been increased in the man- 
ner provided for in section 9 of the Act, but such publica- 
tion should commence on the date such increased appropria- 
tions are made available. 

2. The provisions of section 2 of the Act requiring the 
filing of documents with the Director of the division in 
the National Archives Establishment and the making of a 
copy of such documents available for public inspection do not 
become effective until the said appropriations to the Gov- 
ernment Printing Office have been increased in the manner 
provided for in section 9 of the Act, but such provisions will 
become effective on the date such appropriations are made 
available. 

8. The provisions of section 11 of the Act requiring the 
agencies of the Government to prepare and file with the com- 
mittee the compilation of all documents referred to in the 
said section became effective on July 26, 1935, the date of 
the approval of the Act, and each agency is required to pre- 
pare and file such compilation within six months after said 
date. 

An administrative difficulty may arise by reason of the 
fact that filing and publication of documents must be com- 
menced on the date increased appropriations to the Govern- 
ment Printing Office are made available. Since documents 
of the kind and class referred to in section 5 (a) of the Act 
will be invalid after that date unless filed, it will be neces- 
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sary for the several administrative agencies to be informed 
of the exact time the Act increasing such appropriations is 
approved by the President. This would seem to be imprac- 
tical. This difficulty, however, can be eliminated by the in- 
sertion in the Act of the Congress making the increased ap- 
propriations available a provision that such increase shall be 
available on a specified date after the approval of the Act, 
or that the filing and publication of documents shall com- 
mence on a specified date subsequent to the date such appro- 
priations are available. 

In his letter the Archivist, referring to the division author- 
ized to be set up in the National Archives Establishment, 
states that he has “ assumed that the creation of this divi- 
sion and the appointment of a director thereof are not af- 
fected by the failure of the Congress to provide funds for the 
purposes specified in the remainder of the act and that the 
director, as an officer of the National Archives, is to be paid 
out of the moneys already appropriated to the National 
Archives.” It will be noted that section 9 of the Federal 
Register Act specifically provides that the purposes of the 
general appropriations available for the National Archives 
Establishment are enlarged to cover the additional duties 
placed upon that establishment by the Federal Register Act. 
I am of the opinion, therefore, that the Archivist has cor- 
rectly construed the Act in this respect. 


ial aad STANLEY REED 


Acting Attorney G l. 
To the PRESIDENT. oie eae 


AUTHORITY OF THE POSTMASTER GENERAL WITH RESPECT 
TO CERTAIN CONTRACT FOR OCEAN-MAIL SERVICE 


The Postmaster General is not required to cancel the contract of June 
9, 1928, between the United States and the Munson Steamship Line, 
Inc., for ocean-mail service between New York and Buenos Aires 
because of the failure of the contractor to provide and operate 
vessels in accordance with the contract, but he may accept the 
service rendered and make suitable deductions from the amounts 
otherwise due and payable under the contract. 

The question whether the test made to determine whether the vessel 
met the contract requirements is a question of fact which the Post- 
master General must administratively determine, and upon which 
the right to make the above-mentioned deductions depends. 
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DEPARTMENT OF JUSTICE, 
| September 23, 19365. 

Srr: Reference is made to the letter of Acting Postmaster 
General Branch, dated September 21, 1935, relating to the 
contract of June 9, 1928, between the United States of 
America and the Munson Steamship Line, Inc., for ocean- 
mail service between New York and Buenos Aires, in which 
letter my opinion is requested as to whether under the con- 
ditions stated in the letter the Postmaster General is author- 
ized by law to permit the performance of this contract with 
the four vessels now in use which are not capable of main- 
taining 18 knots at sea in ordinary weather, and to pay for 
their services at the rate of $6.00 per nautical mile. 

A copy of the contract in question was submitted with 
the letter of the Acting Postmaster General. It appears 
therefrom that the contract was entered into under the Mer- 
chant Me:ine Act, 1928 (45 Stat. 689). Section 408 (a) 
of that Act defines the several classes of vessels permitted 
to be used in ocean-mail service. In so far as it affects the 
question under discussion that section is as follows: 

“The vessels employed in ocean mail service under this 
title shall be divided into classes as follows: 

¥ ¥ * . e a * 


“ Class 4. Vessels capable of maintaining a speed of 16 
knots at sea in ordinary weather, and of a gross registered 
tonnage of not less than 10,000 tons. 

“Class 8. Vessels capable of maintaining a speed of 18 
knots at sea in ordinary weather, and of a gross registered 
tonnage of not less than 12,000 tons. 

“Class 2. Vessels capable of maintaining a speed of 20 


knots at sea in ordinary weather, and of a gross registered 
tonnage of not less than 16,000 tons.” 

Section 409 (a) of the said Act provides in part: 

“The rate of compensation to be paid under this title for 
ocean-mail service shall be fixed in the contract. Such rate 
shall not exceed: * * * for vessels of Class 4, $6 per 
nautical mile; for vessels of Class 3, $8 per nautical mile; 
for vessels of Class 2, $10 per nautical mile * * *.” 

The contract obligates the Munson Steamship Line, Inc., 
to provide and operate in the service contracted for: vessels 
of Class 3 with compensation at the rate of $8.00 per nauti- 
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cal mile. The contract also provides that if the needs of 
the service so require, and upon agreement between the Post- 
master General and the Steamship Line, Class 2 vessels may 
be employed with compensation at the rate of $10.00 per 
nautical mile. 

It is stated in the letter of the Acting Postmaster Gen- 
eral that a test recently conducted for the Post Office De- 
partment by experts of the Department of Commerce in the 
method prescribed by the Shipping Board in 1930 shows 
that one of the vessels now used in this service is incapable 
of maintaining 18 knots in ordinary weather, and is, there- 
fore, a Class 4 and not a Class 3 vessel. The letter further 
states that the Department is informed that the other three 
vessels now used in the service are also incapable of main- 
taining 18 knots in ordinary weather, and are also, for this 
reason, Class 4 vessels. 

In this connection your attention is invited to section 410 
of the said Merchant Marine Act, 1928, which section, 
headed “ Violation of Contracts ”, provides in part: 

“In the case of failure of a vessel from any cause to 
perform any regular voyage required by a contract made 
under this title, a pro rata deduction shall be made from 
the contract price on account of such omitted voyage; and 
suitable deductions, to be determined by the Postmaster 
General, may be made from the compensation payable under 
the contract for delays, failures to properly safeguard the 
mails, or other irregularities in the performance of the con- 
tract. Deductions so determined upon shall be deducted 
by the Postmaster General from the payments otherwise 
due and payable under the terms of the contract. * * *” 

Also section 404 of the said Act, headed “Authority to 
Make Contracts ”, provides in part: 

“'The Postmaster General * * * shall include in such 
contracts such requirements and conditions as in his best 
judgment will insure the full and efficient performance 
thereof and the protection of the interests of the Govern- 
ment. * * *” 

The above-quoted language of section 410 of the Act is 
incorporated into the contract. The contract also contains 
this provision: 
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“That the Postmaster General may annul this contract or 
impose fines or penalties in his discretion * * * for 
failure to provide and operate any vessel in accordance with 
the requirements of the advertisement and this contract.” 

It will be noted that the contract permits but does not 
require the Postmaster General to annul the contract for 
failure to provide and operate vessels in accordance with 
the requirements of the contract. It will also be noted that 
both the contract and the act under which it is made permit 
but do not require the Postmaster General to determine and 
make suitable deductions from the payments otherwise due 
and payable under the terms of the contract for delays, 
failure to properly safeguard the mail, “or other irregu- 
larities in the performance of the contract.” It is my opin- 
ion that a failure on the part of the Steamship Line to 
furnish Class 3 vessels for use in the service would be an 
irregularity in the performance of the contract within the 
meaning of the contract and of section 410 of the Merchant 
Marine Act, 1928. 

Assuming that the test made was properly made and that 
the vessel tested is in fact a Class 4 vessel, and that future 
tests properly made shall prove that other vessels now used 
in the service are in fact Class 4 vessels, I am of the opinion, 
for the reasons stated, that you should notify the Steamship 
Line of the irregularity in the performance of the contract, 
and insist upon the full performance of the contract in 
accordance with its terms. If, however, the Steamship Line 
shall fail, through inability or otherwise, to correct this 
irregularity, you are not, in my opinion, requtred by law to 
cancel the contract, but you may accept the service as 
rendered and may, and I think should, determine and make 
suitable deductions for such irregularity from the pay- 
ments otherwise due and payable under the terms of the 
contract. Since the compensation provided by the contract 
for the use of Class 3 and Class 2 vessels is $8.00 and $10.00 
per nautical mile, respectively, the maximum compensation 
allowed by the Act for the use of these classes of vessels, 
and since the maximum compensation allowed by the Act 
for the use of Class 4 vessels is $6.00 per nautical mile, it 
is my opinion that the deduction for such irregularity should 
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be determined upon the basis of $2.00 per nautical mile such 
Class 4 vessels are used in the service. 

The letter of the Acting Postmaster General makes no 
reference to the attitude of the Munson Steamship Line, 
Inc., with respect to the finding by the Postmaster General 
that the vessel tested is a Class 4 vessel. However, your So- 
licitor has informally advised me that the Steamship Line 
has protested this finding on the ground that the test upon 
which the finding 1s based was improperly made. I under- 
stand that the test was made with the vessel loaded to ca- 
pacity and that the Steamship Line contends the test should 
have been made with the vessel loaded to the average ton- 
nage carried on trips in this service. Neither the contract 
nor the Act under which it was made contains any rule by 
which such tests are required to be made. The question, 
therefore, whether the test was a proper one is solely a ques- 
tion of fact, which you must administratively determine, 
and upon which your right to make the deduction referred 
to depends. 

Respectfully, 
STANLEY REED, 
Acting Attorney General. 


To the PosrmastrerR GENERAL. 


VALIDITY OF PROPOSED BOND ISSUE OF THE GOVERN- 
MENT OF PUERTO RICO 


The proposed bond issue of the Government of Puerto Rico of the 
face value of $3,778,000 for retiring seven described bond issues 
maturing January 1, 1986, is authorized under section 3 of the 
Act of March 2, 1917, 39 Stat. 951, 963, as amended, Act. No. 24 of 
the Legislature of Puerto Rico, approved July 16, 1935, and the 
Act of August 3, 1935, Public No. 236, 74th Congress. [49 Stat. 516.] 

Issuance of the proposed bonds will not cause the indebtedness of 
the Government of Puerto Rico to exceed the maximum amount 
permitted by statute, and the bonds are in accord with the deter- 
minations of the Treasurer of Puerto Rico approved by the Govern- 
ment. 

The bonds, when issued in the amount and form proposed, will con- 
stitute valid and binding obligations of the people of Puerto Rico. 
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DEPARTMENT OF JUSTICE, 
September 25, 1936. 


Sir: I have your letter of September 24 in which you 
state that your Department has been authorized to have 
issued and to sell for the Government of Puerto Rico re- 
funding bonds of the face value of $3,778,000, the proceeds 
of which are to be used in the redemption on January 1, 
1936, of seven outstanding bond issues, described as follows 
in the documents which accompanied your letter: 


- Insular Revenue Obligations 


P..R. 414% Gold Loan of 1919, High School Building bonds 

callable since January 1, 1930, maturing January l, 

a yi tte a a ae $300, 000 
P. R. 414% Gold Loan of 1920, House Construction bonds 

callable since January 1, 1930, maturing January l, 

A ela gai os ee eee ts tte 250, 000 
P. R. 414% Gold Loan of 1925, Target Range and Aviation 

Field bonds callable since July 1, 1985, maturing: 


DULY he 1045 2 ot eh ees $50, 000 
Uy te 194 a Se eee oe 50, 000 
July 1, 1980 oer oe coe eee esd 50, 000 
M67 0 kee eg © |, a an pe ce 50, 000 
—__——- 200, 000 
P. R. 444% Gold Loan of 19384, Munoz Rivera Park bonds 
(50% is payable by the Government of the Capital of 
Puerto Rico) callable since January 1, 1934, maturing: 
ERAT YD OSC a $20, 000 
JANUATY 1108 (oe ees 20, 000 
——_—_——— 40, 000 
Total Insular Revenue Obligations_____________.-- 790, 000 


Trust Fund Obligations 
P, R. 4% Gold Loan of 19138, Guayama Irrigation Bonds 
callable since January 1, 1933, maturing January 1, 


P. R. 4% Gold Loan of 1914, Public Improvement bonds 
callable since January 1, 1925, maturing January 1, 


RO gs a act et re 988, 000 

P. R. 444% Gold Loan of 1920, Public Improvement bonds 
callable on January 1, 19386__---.-_______________--___ 1, 000, 000 
Total insular bonds callable to January 1, 1936... 3, 778, 000 


144790°—37—vol. 88-22 
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You state that the refunding bonds are to be issued in 
coupon form, in the denomination of $1,000 each, and to be 
exchangeable for registered bonds, the latter to be issued in 
the denominations of $1,000, $5,000, $10,000 and $50,000 
each. They are to be dated “the first day of the month of 
sale,” and it is contemplated that they will be sold during 
the present month, in which event the date of issue will be 
September 1, 1935. Interest will be payable on January 1, 
1986, and thereafter semiannually on January 1 and July 1 
of each year. There will be ten series, to mature respec- 
tively on the dates and in the amounts stated below. 


VRDUATY 1.1080 oes ee hee ee See $325, 000 
sganudry 1; 1038 2.2222 02-no ec eee eee eee 355, 000 
JanUATY: 2; 3989 22ers bhai el ee oe 390, 000 
January: 1, 1040 222. oc eee Sede eee 425, 000 
January 1, 1040 2 eee see eee 460, 000 
PADUATY 1619422 See ee eee 400, 000 
JaAWUary 1, 1043 no eee ee 435, 000. 
January 1, 1944 Se 400, 000 
JOnuary 17101022556 ot oS toes es egew 388, 000 
JANUELY. 1 1046 26 ek eee ee eet eee 200, 000 


The purpose of the proposed refunding operation is to 
obtain the advantage of lower interest rates now prevailing. 
Therefore, as you point out, the rate of interest has not 
been definitely fixed, and the advertising will invite each 
bidder “to name a coupon rate, which will permit him to 
submit a bid of at least 100%, said rate, however, to be 
stated as a multiple of 144 of 1%,” the entire issue to carry 
the same rate. 

Both principal and interest will be payable at the Treas- 
ury of the United States. 

It is proposed to issue the bonds under authority con- 
tained in Section 3 of the Act of Congress approved March 
2, 1917, entitled “An Act to provide a civil Government for 
Puerto Rico, and for other purposes,” as amended by the 
Act of March 4, 1927 (c. 145, 39 Stat. 951, 953; c. 508, 44 
Stat. 1418; U.S. C., Title 48, Sections 741, 745, and Act No. 
24 of the Legislature of Puerto Rico, approved July 16, 
1935). The matter is also affected by the Act of Congress of 
August 3, 1935 (Pub. No. 236, 74th Cong.). The applicable 


provisions of these statutes are copied below. 
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Act of Congress, March 2, 1917, as amended: : 

Section 3. “ * * * and when necessary to anticipate 
taxes and revenues, bonds and other obligations may be 
issued by Puerto Rico or any municipal government therein 
as may be provided by law, and to protect the public credit: 
Provided, however, That no public indebtedness of Puerto 
Rico and the municipalities of San Juan and Ponce shall 
be allowed in excess of 10 per centum of the aggregate tax 
valuation of its property * * *. In computing the in- 
debtedness of the people of Puerto Rico, municipal bonds 
for the payment of interest and principal of which the good 
faith of the people of Puerto Rico has heretofore been 
pledged and bonds issued by the people of Puerto Rico se- 
cured by bonds to an equivalent amount of bonds of munic- 
ipal corporations or school boards of Puerto Rico shall not 
be counted, but all bonds hereafter issued by any municipal- 
ity or subdivision * * * for which the good faith of the 
people of Puerto Rico is pledged shall be counted.” 

Act of Congress, August 3, 1935: | 

“That any bonds or other obligations of Puerto Rico 
hereafter issied for the purpose of retiring previously out- 
standing bonds or obligations shall not be included in com- 
puting the public indebtedness of Puerto Rico under section 
3 of the Organic Act approved March 2, 1917, as amended, 
until six months after their issue ” (49 Stat. 516). 

Act of the Legislature, July 16, 1935: 

“Section 2. The Treasurer is hereby empowered, with the 
approval of the Governor of Puerto Rico, to consolidate and 
convert any or all bond issues of The People of Puerto Rico 
by issuing refunding bonds on such terms and conditions 
as the Treasurer of Puerto Rico may, from time to time, 
deem most convenient and advantageous to the interests of 
The People of Puerto Rico; and to determine the form, 
dates, and denominations of any new issue issued under this 
Act, fixing the rate of interest and the payment thereof, the 
amount of the issues, the date of maturity, the form and 
time of amortization, the conditions of sale,:'the rights and 
conditions in regard to the redemption of the bonds, the 
amount of premiums thereon, if any, and any other provi- 
sions, conditions, or requirements that he may consider 
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necessary or convenient for carrying out most advanta- 
geously any consolidation or conversion under this Act. The 
Treasurer of Puerto Rico is likewise hereby authorized and 
empowered to pay, and he is directed to pay, additional in- 
terest and expenses of seid bonds out of any available funds 
in the Insular Treasury not previously appropriated for 
other purposes. The preceding provisions relative to the 
payment of the additional interest and the expenses of said 
bonds shall have the character of a continuous appropria- 
tion and shall constitute sufficient authority so that the 
Treasurer of Puerto Rico may make said payments without 
its being necessary for new appropriations to be made for 
that purpose. Said payments, however, shall be made on 
warrants issued by the Treasurer of Puerto Rico, signed by 
the Auditor, and countersigned by the Governor of Puerto 
Rico, in accordance with the general provisions of law in 
regard to the disbursement of public funds; Provided, that 
the good faith of The People of Puerto Rico is hereby 
irrevocably pledged for the payment of the principal of, 
and the interest on, said refunding bonds.” , 

Your letter and the documents submitted by you show 
that the aggregate assessed valuation of real and personal 
property in Puerto Rico on June 30, 1935, amounted to 
$289,628,594, that on the said date there were outstanding 
bonds of the Government of Puerto Rico of the face value 
of $27,480,000, and notes evidencing temporary loans of the 
face value of $642,494.54, that since the amendatory act of 
March 4, 1927, the good faith of the people of Puerto Rico 
has been pledged to the payment of principal and interest 
on outstanding municipal bonds aggregating $1,198,500, 
which under the statute must be added to the foregoing, mak- 
ing a total of $29,320,994.54 as of June 30, 1935, the date 
of the Treasurer’s certificate. Subsequently, in my opinion 
to you of July 9, 1935 (38 Op. 242), I approved a contem- 
plated bond issue of $120,000, which must also be added 
(although the bonds have not yet been issued), making the 
total to be considered, therefore, $29,440,994.54. From this 
amount, however, there is to be deducted $348,623.83, repre- 
senting the amount accumulated in the various sinking 
funds, pledged by statute and applicable only to the payment 
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of unmatured obligations included in the foregoing total 
figures (35 Op. 9, 14; 37 id. 30, 32), and a further item of 
$250,000, representing 1914 Refunding Bonds (also included 
in the foregoing total figures), secured by municipal bonds 
held by the insular government and therefore to be deducted 
when ascertaining the amount of the permitted indebtedness 
of that government, as provded in the Act of Congress, 
making a net total of $28,842,370.71. 

Considering the foregoing figures, it is apparent that the 
present indebtedness of the Government of Puerto Rico 
is within the maximum permitted by law (10% of the aggre- 
gate tax valuation), and the contemplated issue will not 
result in any increase in the indebtedness after the pro- 
ceeds thereof have been applied to the retirement of bonds 
now outstanding. The temporary increase during the period 
intervening between the sale of the refunding bonds and 
the retirement of the bonds now outstanding is authorized 
by the Act of August 3, 1935, and, under the plan outlined 
by you, the period of this temporary increase will come well 
within the six months provided by the statute. 

There was transmitted with your letter a statement signed 
by the Treasurer of Puerto Rico, setting forth his deter- 
minations in those matters left to his discretion, and this 
has been approved by the Governor as provided in the 
statute. All the requirements in these particulars have been 
complied with and, in my opinion, the bonds which it is 
proposed to issue are in accord with the provisions of the 
statute and the determinations of the Treasurer. The inter- 
est rate, of course, is not yet inserted, and, under the terms 
of the Act of the Legislature, the rate is to be fixed by the 
Treasurer with approval of the Governor. Acceptance of 
the offer of the successful bidder by the Treasurer, with 
approval of the Governor, will definitely fix the interest rate 
and satisfy the requirement in this respect. 

The bonds will properly recite that “ under the provisions 
of Section 3 of the Act of Congress, approved March 2, 1917, 
as amended by the Act of March 4, 1927, this bond is exempt 
from taxation by the Government of the United States, or 
by the Government of Puerto Rico or of any political or 
municipal subdivision thereof, or by any State, Territory, 
or possession, or by any county, municipality, or other 
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municipal subdivision of any State, Territory, or possession 
of the United States, or by the District of Columbia.” 

A further question requires notice. The Organic Act for 
Puerto Rico (U. S. C., Title 48, Sec. 832) provides: “No 
bill, except general appropriation bills, shall be passed con- 
taining more than one subject, which shall be clearly ex- 
pressed in its title; but if any subject shall be embraced in 
any act which shall not be expressed in the title, such act 
shall be void only as to so much thereof as shall not be so 
expressed.” The purpose of this, as pointed out in Posados 
v. Warner, B. & Co., 279 U.S. 840, 344, involving a similar 
provision in the Organic Act for the Philippine Islands, is 
merely “to prevent the inclusion of incongruous and unre- 
lated matters in the same measure and to guard against 
inadvertence, stealth and fraud in legislation.” 

The Act of the Legislature is entitled: “An Act to extend 
the duties, powers, and faculties of the Treasurer of Puerto 
Rico by authorizing him to buy bonds of The People of 
Puerto Rico, of the Government of the Capital, or of the 
municipalities, in the open market; to consolidate and con- 
vert the bond issues of The People of Puerto Rico; to bor- 
row money temporarily as an advance of taxes; to repeal 
Act No, 15, of April 20, 1982, and Act No. 1, of November 
16, 1932, and for other purposes.” 

The Act contains eight sections. Only Section 2 relates 
to the bonds now contemplated, but the other sections relate 
equally to the fiscal duties of the Treasurer—the borrowing 
of funds, the issuance of certificates of indebtedness, the re- 
payment of loans, and the retiring (purchasing) of out- 
standing obligations—with provision for repeal of conflict- 
ing statutes. All this, I think, reasonably relates to a gen- 
eral subject adequately expressed in the Title, within the 
principle laid down by the Supreme Court in the cited case. 

Considering the foregoing, it is my opinion that the bonds, 
when issued in the amount and form proposed, will consti- 
tute valid and binding obligations of the people of Puerto 
Rico. 

Respectfully, 
STANLEY REED, 
Acting Attorney General. 


To the SEcRETARY OF THE INTERIOR, 
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VALIDITY OF PROPOSED EXECUTIVE ORDER EFFECTING AN 
INTERCHANGE OF PROPERTY BETWEEN THE WAR AND 
NAVY DEPARTMENTS 


A proposed Executive order effecting an interchange of certain prop- 
erty between the War and Navy Departments, which interchange 
has been agreed to by the Acting Secretaries of the War and Navy 
Departments, is authorized under the following provision of the Act 
of July 11, 1919, 41 Stat. 131, 132: 

“The interchange without compensation therefor, of military 
stores, supplies, and equipment of every character, including real 
estate owned by the Government, is hereby authorized between the 
Army and the Navy upon the request of the head of one service and 
with the approval of the head of the other service.” 

Since the proposed interchange of property is in the interest of the 
national defense, it is probable that the President is also authorized 
to issue the order as Commander-in-Chief of the Army and the 
Navy. | 

DEPARTMENT OF JUSTICE, 


September 26, 1936. 


Sir: I am herewith transmitting a revised draft of a pro- 
posed Executive order presented by the Assistant Secretary 
of the Navy and submitted to this Department by your 
Executive Clerk Mr. Forster with his memorandum of Sep- 
tember 25, 1935. 

The proposed order effects an interchange of certain prop- 
erty between the War and Navy Departments in California, 
Hawaii, and the District of Columbia. This proposed in- 
terchange of property has been agreed to by the Acting 
Secretary of the Navy and the Acting Secretary of War, as 
appears from their letter to you of September 24, 1935, and 
it is my view that the order is authorized under the fol- 
lowing provision of the Act of July 11, 1919, 41 Stat. 131, 
132: 

“ The interchange without compensation therefor, of mili- 
tary stores, supplies, and equipment of every character, in- 
cluding real estate owned by the Government, is hereby 
authorized between the Army and the Navy upon the request 
of the head of one service and with the approval of the head 
of the other service.” 

Since the proposed interchange of property is in the in- 
terest of the national defense it is probable that you also 
have authority to issue the order as Commander in Chief of 
the Army and the Navy. 
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I have considerably revised the proposed order as to form 
only but no change has been made in its substance, and, as 
revised, 1t has my approval as to form and legality. 

At the request of Mr. Forster the proposed order is be- 
ing sent to you direct instead of through the Secretary of 
State. 

Respectfully, 
| STANLEY REED. 
Acting Attorney General. 

To the PresipEnrT. 


APPOINTMENT OF THE CHANCELLOR OF THE UNIVERSITY 
OF PUERTO RICO AS REGIONAL ADMINISTRATOR OF THE 
PUERTO RICO RECONSTRUCTION ADMINISTRATION 


The Chancellor of the University of Puerto Rico is granted a year’s 
leave of absence with pay to enable him to make his services 
available to the Puerto Rico Reconstruction Administration estab- 
lished by Executive order of March 28, 1985, as an agency within 
the Department of the Interior to carry out in Puerto Rico the 
purposes of the Emergency Relief Appropriation Act of 1935. 

Held, the proposed appointment of the Chancellor as Regional Ad- 
ministrator of the Puerto Rico Reconstruction Administration with- 
out compensation is authorized by the Emergency Relief Appropri- 
ation Act of 1935; and the prohibition of Title 5 U. S. C., sec. 66, 
that no Government official or employee shall in connection with 
his services as such be paid or receive any salary from any source 
other than the United States Government, except as may be con- 
tributed by any State, county, or municipality, is not applicable here. 


DEPARTMENT OF JUSTICE, 
September 28, 1935. 


Sir: I have your request of September 25 for my opinion 
upon a question which has arisen in the Puerto Rico Recon- 
struction Administration and concerns the legality of the 
proposed appointment of Dr. Carlos Chardon as Regional 
Administrator in Puerto Rico. 

Dr. Chardon is Chancellor of the University of Puerto 
Rico. The University was created by an act of the legisla- 
ture of Puerto Rico approved July 21, 1925 (Laws 1925, p. 
282), derives its financial support from the insular treasury, 
and is governed by a Board of Trustees composed of the 
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President of the Senate (of Puerto Rico) or designated 
representative, the Speaker of the House of Representatives 
or designated representative, the Commissioner of Educa- 
tion, the Chancellor of the University (appointed by the 
Trustees) and three other persons appointed by the Gover- 
nor with the advice and consent of the Senate. The Trus- 
tees, by resolution, have granted Dr. Chardon a year’s 
absence with pay, revocable at any time in their discretion. 
While the resolution does not so recite, it is an accepted fact 
that the leave was granted in order to enable Dr. Chardon 
to make his services available to the Puerto Rico Reconstruc- 
tion Administration. The granting of leave with pay is not 
unprecedented at the University. 

The Puerto Rico Reconstruction Administration (with an 
Administrator at the head thereof) was established by Ex- 
ecutive Order No. 7057, of March 28, 1935, “as an agency 
within the Department of the Interior,” to carry out the 
purposes of the Emergency Relief Appropriation Act of 
1985 in Puerto Rico. The program which Dr. Chardon, 
as Regional Administrator, would be called upon to adminis- 
ter includes projects for slum clearance, the erection of low- 
cost housing, the construction of hydroelectric plants and 
transmission lines, the acquisition of farm lands and the re- 
settlement thereon of coffee, sugar, tobacco and fruit farm- 
ers, reforestation, soil erosion work, the eradication of ani- 
mal and plant pests, and also the construction of certain 
buildings which, when completed, will be turned over to 
the University of Puerto Rico for University purposes. 
It is stated that the total amount allowed for these projects, 
at the present time, is $40,522,879, and that the construc- 
tion of the University buildings will involve the expenditure 
of $1,422,000. 

The following statutory provisions have been cited to 
me as requiring consideration in this connection: 

U.S. C., Title 5, Sec. 66. “ No Government official or em- 
ployee shall receive any salary in connection with his serv- 
ices as such an official or employee from any source other 
than the Government of the United States, except as may 
be contributed out of the treasury of any State, county, or 
municipality, and no person, association, or corporation 
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shall make any contribution to, or in any way supplement 
the salary of, any Government official or employee for the 
services performed by him for the Government of the 
United States. * * * (Mar. 3, 1917, c. 163, Sec. 1, 39 
Stat. 1106.)” 

U.S. C., Title 31, Sec. 665. “* * * Nor shall any de- 
partment or any officer of the Government accept voluntary 
service for the Government or employ personal service in 
excess of that authorized by law, except in cases of sudden 
emergency involving the loss of human life or the destruc- 
tion of property. * * *” (R. S. 3679; Mar. 3, 1905, 
c. 1484, Sec. 4, 33 Stat. 1257; Feb. 27, 1906, c. 510, Sec. 3. 
34 Stat. 48.) 

The Emergency Relief Appropriation Act (Public Reso- 
lution No. 11, 74th Congress [49 Stat. 115]), authorizes the 
President, in carrying out its provisions, to “accept and uti- 
lize * * * voluntary and uncompensated services,” and 
this express authorization necessarily supersedes the earlier 
general inhibition upon acceptance of uncompensated service. 

The other provisions, relating to compensation from 
sources outside the Government, are unaffected by any ex- 
press language in the Emergency Relief Appropriation Act. 
They were considered by the Attorney General in an opinion 
of August 10, 1922, (838 Op. 273, 275) in connection with a 
proposal by private interests to pay the travelling expenses 
of government employees sent out from Washington at their 
request and for their benefit, and the following excerpt from 
the opinion is indicative of the probable purpose of the 
legislation and of the manner in which it is to be interpreted. 

“This provision, it will be observed, is penal, and the 
law is well settled that (to paraphrase the language of Lord 
Coke) Acts of Congress are to be so construed as no man 
that is innocent or free from injury or wrong be, by a lit- 
eral construction, punished or endangered. The object of 
the provision in the Act of March 3, 1917 (ch. 163), was 
that no Government official or employee should serve two 
masters to the prejudice of his unbiased devotion to the in- 
terests of the United States. Where, as in the arrangement 
proposed to you, the officer or employee concerned does not 
personally benefit by the payments from outside sources, any 
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more than he would if he paid his own traveling expenses, 
the statute is not violated. Literally there may be said to be 
a ‘contribution to’ the officer or employee for services per- 
formed by him for the Government, but in reality the con- 
tribution is to the Government itself, and is in furtherance. 
not in prejudice, of its interests.” 

It is, I think, apparent from the face of the statute, and 
this was emphasized by the Attorney General in an opinion 
of June 16, 1919 (31 Op. 470), that the inhibition is upon 
the receiving, by an official or employee, of “salary in con- 
nection with his services as such an official or employee 
* * *” It was concluded that the appointment of an 
individual at mere nominal salary for the collection of statis- 
tics for the United States while employed and paid by pri- 
vate interests to collect the same statistics for them, would 
violate the statute; but the case here under consideration is 
clearly distinguishable upon the facts. 

An opinion of September 25, 1920 (82 Op. 309, 310), while 
of doubtful pertinency, may also be noticed because present- 
ing, in some aspects, the antithesis of the instant problem. 
It was proposed to grant the Chief Statistician for Vital 
Statistics of the Census Bureau a leave of absence without 
pay “to enable him to attend in an unoflicial capacity an 
international commission which is to meet in Paris for the 
purpose of revising the nomenclature of diseases and causes 
of death,” and while absent “to accept from the Red Cross 
or some other agency outside the Government, an amount 
equal to that which he would receive as salary in the bureau 
if not placed on leave without pay.” The arrangement was 
held unobjectionable. 

It will be observed that the statute expressly excepts con- 
tributions “out of the treasury of any state, county, or 
municipality.” In Wickersham v. Smith, 7 Alaska 522, 541, 
the court said that this “ impliedly allows salaries to be paid 
to employees from sources other than private sources.” The 
court did not expressly indicate, nor have occasion to decide, 
that the sources other than private ones might include 
sources clearly not private yet beyond the strict letter of 
the exception in the Statute. I think it is safe to assume, 
however, that the moving purpose was to forbid payments 
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and contributions from private sources; and this is sup- 
ported by the holding in United States v. Morse, 292 Fed. 
273, 277, that the payment of compensation to a special 
assistant to the Attorney General out of funds of the 
Emergency Fleet Corporation would not violate the statute, 
the court pointing out that “ those funds belonged in equity 
to the United States, and his employment and pay cannot 
be regarded as by a private corporation.” 

Likewise, in addition to the other factors involved, the 
compensation received by Dr. Chardon will not come from 
private sources, but will be paid to him by what is virtually 
a department of the Government of Puerto Rico, deriving 
its support from that Government, and the latter is, in the 
final analysis, but an arm of the Federal Government, exer- 
cising limited federal powers delegated to it by the Congress. 

In conclusion, it is my opinion that the employment of 
Dr. Chardon without compensation is expressly authorized 
by the Emergency Appropriation Act of 1935, and that the 
statutory provision forbidding the payment of salary to 
any government official or employee, “in connection with 
his services as such an official or employee,” is inapplicable 
for the reasons hereinbefore indicated. Therefore, I per- 
ceive no legal objection to the appointment of Dr. Chardon 
as Regional Administrator. 

Respectfully, 
JOHN DICKINSON. 
Acting Attorney General. 
To the PrestpENT. 


2p ED 


AUTHORITY OF THE PRESIDENT TO DESIGNATE AN ACTING 
UNITED STATES HIGH COMMISSIONER TO THH PHILIP- 
PINE ISLANDS 


Neither the Act of March 24, 1984, 48 Stat. 456, providing for the 
independence of the Philippine Islands, nor section 179 of the 
Revised Statutes contains any authority for a proposed Executive 
order providing that in the event of a vacancy in the office of the 
United States High Commissioner to the Philippine Islands or 
the temporary disability of the High Commissioner, the Legal Ad- 
viser, or in his absence, the Financial Expert, shall perform the 
functions of the said office. 
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DEPARTMENT OF JUSTICE, 
October 2, 1935. 

Sm: The Assistant Director of the Bureau of the Budget 
has submitted for my consideration, pursuant to Executive 
Order No. 6247 of August 10, 1983, the proposed executive 
order presented to the President by the Acting Secretary of 
War with his letter of September 26, 1935. 

The proposed order provides that in the event of a vacancy 
in the office of the United States High Commissioner to the 
Philippine Islands or the temporary disability of the High 
Commissioner, the Legal Adviser, or in his absence, the Fi- 
nancial Expert, shall perform the functions of the said 
office. The Act of March 24, 1934, 48 Stat. 456, providing - 
for the independence of the Philippine Islands, etc., is cited 
as authority for the order. An examination of that Act, 
however, fails to reveal any such authority. Although sec- 
tion 7 (4) provides, among other things, that the High 
Commissioner shall have such staff and assistants as the 
President may deem advisable and as may be appropriated 
for by Congress, including a financial expert, it does not 
provide for the designation of an Acting High Commis- 
sioner. 

I am not aware of any other statute under which the 
proposed order is authorized. Section 179 of the Revised 
Statutes (U.S. C., Title 5, Sec. 6) provides, in effect that in 
case of the death, resignation, absence, or sickness of the head 
of any Department (except the Department of Justice) or 
chief of any bureau, the President may in his discretion, 
“authorize and direct the head of any other Department 
or any other officer in either Department, whose appoint- 
ment is vested in the President, by and with the advice and 
consent of the Scnate, to perform the dutics of the vacant 
office until a successor is appointed, or the sickness or absence 
of the incumbent shall cease.” The instant case, however, 
does not come within the provisions of that statute, for (1) 
the High Commissioner is not the head of a Department or 
the chief of a bureau, and (2) the persons designated by the 
proposed order (the Legal Adviser and the Financial 
expert) to act as High Commissioner are not heads of De- 
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partments or chiefs of bureaus and are not appointed by the 
President by and with the advice and consent of the Senate. 
In view of the foregoing, I am unable to approve the 
proposed order. 
The proposed order, together with the above-mentioned 
letter of the Acting Secretary of War to the President, is 
herewith returned. 


Respectfully, ST ANLEY REED 
9 


Acting Att G al. 
Tio the SECRETARY OF W4nr. ied en eee 


VALIDITY OF THE PROVISION IN THE EXECUTIVE ORDER OF 
JANUARY 15, 1917, REGARDING LEAVE IN THE CANAL 
. ZONE 


Even assuming that the statute involved herein is ambiguous, the 
circumstances require the application of the principle that the ad- 
ministrative construction of an Act of Congress is entitled to the 
highest respect and, if acted upon for a number of years, should 
not be disturbed except for very cogent reasons. 

The regulation contained in paragraph 36 of the Executive order of 
January 15, 1917, providing for cash paymeats in commutation of 
accrued leave upon termination of the service of employees in the 
Panama Canal service, represents a valid exercise of authority 
vested in the President. 

DEPARTMENT OF JUSTICE, 
October 7, 1936. 

Sir: I have your letter of September 25 in which you ask 
my opinion respecting whether the following provision, 
contained in Paragraph 36 of the Executive Order of Jan- 
uary 15, 1917, “Relating to conditions of employment in the 
Panama Canal service”, represents a valid exercise of 
authority vested in the President: 

“When an employee’s service is terminated, a cash pay- 
ment in commutation of leave will be made to him for the 
number of days cumulative leave due, plus the annual leave 
due. In the event of his death his estate will be paid the sum 
due.” 

The order provides yearly for each employee twenty-four 
days “annual leave ” thirty days “ cumulative leave” (to be 
due each year after the completion of ten months service 
during the year and to be taken annually or left to accumu- 
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late to the credit of the employee), and seven days of non- 
cumulative additional leave (“travel leave”) for employees 
traveling to points outside the tropics, with a provision 
“that the maximum number of days leave with pay of all 
kinds which may be granted at any one time or which may be 
commuted into a cash payment at termination of service is 
renal It is further provided that leave when earned and due 

“may be taken at such times and in such numbers of days 
as may be satisfactory to the Governor.” 

The documents submitted with your letter indicate that 
the practice of making cash payments in commutation of 
leave not taken, upon termination of an employee’s service 
through death or other causes, has existed in the Panama 
Canal service for many years. 

The chairman of the Isthmian Canal Commission in a 
letter of January 4, 1912, to the Comptroller of the Treas- 
ury, referred to a then existing practice of carrying upon 
the rolls the name of any employee leaving the service until 
the expiration of a period equivalent to the number of days 
of leave to which he might be entitled, and then sending him 
a check for the amount accrued at his salary rate during 
such period. It was proposed, beginning with October 1, 
1912, to make payments covering such earned leave periods 
immediately upon cessation of actual service, payments so 
due deceased employees to be made to their estates. The 
chairman explained that in such case the vacancy would not 
be filled until the expiration of the additional leave period 
for which the employee was paid. He also pointed out that 
this would result in a decided benefit to the Commission, 
would prove advantageous to some “employees who have 
been unfortunate enough not to save an amount sufficient to 
carry them back to their homes or to a place where they 
might obtain work ”, and would eliminate the necessity “ for 
the Government, in extreme cases, to send them back.” 

The Comptroller, responding under date of January 31, 
1912, to the chairman’s request for a ruling, concluded that 
the proposed regulation was authorized. The following 
statement in his letter is pertinent, as hereafter appears: 
“TI see no distinction in principle between paying for the 
leave earned after October first next to a person who resigns, 
than to his estate where he dies.” 
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The principle of the regulation thus adopted with the 
Comptroller’s approval was embodied in an Executive Order 
of February 2, 1914, “ Providing conditions of employment 
for the permanent force for the Panama Canal”, in the 
identical language later included in the order of January 
15, 1917, and hereinbefore quoted. 

It further appears that this provision in the Executive 
Order of February 2, 1914, was again considered by the 
Comptroller in an opinion to the Governor of the Panama 
Canal under date of February 9, 1915, and the following 
conclusion stated: “I am of the opinion that the Executive 
Order, supra, in the cases of employees coming within its 
terms should be construed as authorizing payment to them 
upon the same basis as if they had remained in the service 
and actually took the leave to which they were entitled. 
I have no doubt but that this construction was intended by 
the framers of the order.” Payments in accordance with 
the regulation have continued to be made and have continued 
to be passed by the Comptroller and by his successor, the 
Comptroller General, apparently without question, until 
quite recently. 

Under date of September 7, 1934, a former employee, who 
had retired from the Panama Canal service, wrote the Comp- 
troller General, stating that upon his retirement he had re- 
ceived a cash payment in commutation of 118 days leave 
whereas, in his opinion, he should have received such pay- 
ment on the basis of 120 days, and requesting the Comp- 
troller General’s decision concerning his claim for “the two 
days pay withheld by the paymaster.” ‘The Comptroller 
General thereupon wrote the Governor of the Panama Canal 
under date of December 8, 1934, concluding as follows: 

“You areadvised * * * that while it is proper to give 
employees of the Panama Canal who are about to resign or 
to become involuntarily separated from the service, the bene- 
fit of the accrued leave by granting them the leave that has 
been earned and making the separation effective at the ex- 
piration of the leave granted, in the absence of a statute 
specifically so providing, the administrative practice of pay- 
ing the former employees or to the estates of former em- 
ployees, after separation from the service by retirement, 
resignation, death or otherwise, the commuted value earnéd 
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but not taken prior to the effective date of such separation, 
must be discontinued. 

“ There will not be questioned such payments heretofore 
made, if otherwise properly within the administrative regu- 
lations * * *,” 

The Governor protested. The Comptroller General re- 
sponded, on February 12, 1935, that the ruling must stand, 
but stated : 

“ However, in view of the extended period over which 
the erroneous administrative practice has prevailed no ob- 
jection will be raised in the audit of the accounts to pay- 
ments made prior to July 1, under such procedure and in 
connection with separations hereafter occurring or that oc- 
curred since date of decision, December 8, 1934, where it 
is shown that it was impossible to grant the accrued leave 
prior to the separation date in the particular case.” 

Concerning the statutory authority for the regulation, 
there is first to be noticed the so-called Spooner Act of 
June 28, 1902, c. 1302, 82 Stat. 481, 482, entitled “An Act 
to provide for the construction of a canal connecting the 
waters of the Atlantic and Pacific Oceans.” It authorized 
the purchase of the rights of the New Panama Canal Com- 
pany, of France, and a right-of-way from the Government 
of Colombia; enabled and directed the President to con- 
struct a canal; created the Isthmian Canal Commission, 
through which he was to do the work; and provided “ that 
the President is authorized for the purposes aforesaid to 
employ such persons as he may deem necessary, and to fix 
their compensation.” 

Subsequently Panama revolted from Colombia, was recog- 
nized by the United States, and by treaty transferred to 
the United States perpetual control of the Canal Zone. A 
statute enacted on April 28, 1904, c. 1758, 33 Stat. 429, made 
further provision for the building of the Canal and author- 
ized the President, “ until the expiration of the Fifty-eighth 
Congress, unless provision for the temporary government of 
the Canal Zone be sooner made by Congress”, to exercise 
military, civil, and judicial powers, etc. 

Although the 1904 statute expired on March 4, 1905, no 
further pertinent legislation was passed until August 24, 
1912 (c. 890, 87 Stat. 560), when the Panama Canal Act 

144790°—_37—-vol. 88-23 
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became law, with provisions hereinafter noted. In the mean- 
time, however, a Government was organized; law and order 
were maintained; numerous regulations were made and en- 
forced, and persons violating them were prosecuted and 
convicted ; the Attorney General had concluded in an opinion 
of January 30, 1907 (26 Op. 118), that the expired statute 
of 1904 was merely declaratory of what would have been the 
authority and duty of the President growing out of the 
Treaty and the Spooner Act even if the 1904 statute had not 
been passed ; the same grounds had been stated by the Presi- 
dent as the source of the authority being exercised by him, 
when responding to a resolution by the House of Repre- 
sentatives (42 Cong. Rec. 3592, 4387); and the Congress, 
with full knowledge of the facts and the existing legislative 
situation, had continued to provide money for the building 
of the Canal and the government of the Canal Zone, in- 
cluding the employment of the necessary personnel. 
McConaughey v. Morrow, 263 U. S. 39, 46. 

The Panama Canal Act, supra, passed when the Canal 
was nearing completion, contained in sections 2 and 4 the 
following provisions: 

“Sec. 2. That all laws, orders, regulations, and ordinances 
adopted and promulgated in the Canal Zone by order of the 
President for the government and sanitation of the Canal 
Zone and the construction of the Panama Canal are hereby 
ratified and confirmed as valid and binding until Congress 
shall otherwise provide. * * *” (37 Stat. 561). 

“ Sec. 4. That when in the judgment of the President the 
construction of the Panama Canal shall be sufficiently ad- 
vanced toward completion to render the further services of 
the Isthmian Canal Commission unnecessary the President 
is authorized by Executive order to discontinue the Isthmian 
Canal Commission, which, together with the present organi- 
zation, shall then cease to exist; and the President is author- 
ized thereafter to complete, govern, and operate the Panama 
Canal and govern the Canal Zone, or cause them to be com- 
pleted, governed, and operated, through a governor of the 
Panama Canal and such other persons as he may deem com- 
petent to discharge the various duties connected with the 
completion, care, maintenance, sanitation, operation, govern- 
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ment, and protection of the Canal and Canal Zone. * * * 
All other persons [persons other than the Governor] neces- 
sary for the completion, care, management, maintenance, 
sanitation, government, operation, and protection of the 
Panama Canal and Canal Zone shall be appointed by the 
President, or by his authority, removable at his pleasure, and 
the compensation of such persons shall be fixed by the 
President, or by his authority, until such time as Congress 
may by law regulate the same, but salaries or compensation 
fixed hereunder by the President shall in no instance ex- 
ceed by more than twenty-five per centum the salary or com- 
pensation paid for the same or similar services to persons 
employed by the Government in continental United 
States. * * *” 

In McConaughey v. Morrow, supra, a Government em- 
ployee in the Canal Zone, claiming to act in behalf of him- 
self and all other Government employees occupying Gov- 
ernment quarters in the Zone, sought to restrain the Gov- 
ernor and other officials from effectuating an order of the 
President of December 3, 1921, making them chargeable for 
rent, fuel, electric current, water and services in connection 
with their quarters on and after January 1, 1922, upon the 
ground that they had been entitled to these facilities and 
services incident to their employment under orders in effect 
prior to the passage of the Panama Canal Act, and that Sec- 
tion 2 thereof expressly continued all such orders in effect 
until otherwise provided by the Congress. The Supreme 
Court, after reviewing the history of the Canal building 
and government, stated the following conclusions: 

“From this review of the history of the Canal Zone gov- 
ernment, the purpose of Congress in enacting the second 
section of the Canal Act of 1912 must be apparent. There 
had been no lack of authority in the President after the 
Spooner Act to build the Canal and employ those who were 
to do the work. The defect was in the lack of definite 
authority to create a government, make laws and enforce 
them, and this had to be spelled out. Congress deemed it 
wise, therefore, as it certainly was, to ratify and confirm 
everything two Presidents had done in carrying on gov- 
ernment and making and enforcing law in the Zone. It 
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is in the light of this that the second section must be inter- 
preted. The section confirms ‘all laws, orders, regulations, 
and ordinances adopted and promulgated in the Canal Zone 
by order of the President for the Government and sanita- 
tion of the Canal Zone and the construction of the Panama 
Canal.’ This means laws needed and enacted to constitute 
the government, promote sanitation and generally aid the 
construction of the Canal. It was intended to ratify that 
as to the validity of which doubt had been expressed. J¢ 
was only those regulations which rose to the dignity of laws 
which required ratification. To give the construction to 
§ 2 contended for by appellant would lead to a most absurd 
result in view of its closing words which ratified and con- 
firmed such laws, rules, regulations and ordinances ‘ as valid 
and binding until Congress shall otherwise provide.’ This 
would be to put innumerable administrative orders and rules 
adopted in the work, which were necessarily subject to 
change from time to time as conditions changed and the 
work progressed, into a strait-jacket, entirely inconsistent 
with the broad authority of the President granted in the 
Spooner Act and renewed in § 4 of the same Canal Act of 
1912 * * *,” [Italics supplied. ] 

The House Committee on Interstate and Foreign Com- 
merce, when reporting the bill which became the Panama 
Canal Act (H. Rept. 423, 62d. Cong., 2d. Sess.), pointed 
out that— 

“The Panama Canal is unique in all respects, and at 
every stage presents novel problems. Its initiation involved 
intricate questions requiring skillful diplomacy and tactful 
legislation. Its construction encountered untried difficulties 
and invented original methods and processes without the 
aid of model or previous suggestion. Likewise legislation 
to operate and govern the gigantic institution, with its 
adjuncts and incidents, must, in the absence of precedent, 
rely upon basic principles, with analogy and reason as the 
only guide.” 

Among the problems involved was the employment in 
the tropics of men from our more temperate latitudes. To 
induce them to accept employment, to keep them in the 
service, to maintain their health and their morale, bore 
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essentially upon the accomplishment of the great engineer- 
ing tasks. The Congress did not expressly provide that the 
President should grant leave to employees and did not 
prescribe terms and conditions of employment, but neces- 
sarily such authority was to be implied; and it was in the 
very nature of things that the rules adopted, respecting men 
transported long distances from their homes for employ- 
ment in an unaccustomed climate, would differ from those 
generally prevailing in the Departments at Washington. 

- Relatively generous leave, with assurance that it would be 
granted or compensation allowed for non-user or loss of it, 
related directly to the considerations mentioned in the pre- 
ceding paragraph. It is also to be accepted, I think, that 
prudent employment of men in such circumstances war- 
ranted reasonable provisions against the contingency that 
they, or in the event of their decease their families, might be 
charges upon the Government on termination of their serv- 
ices, through its failure to provide the means of returning 
home or going to some other place where employment could 
be had; and these considerations, apparently, were moving 
factors in the original adoption of the provision for cash 
payment, upon termination of services, in commutation of 
earned leave not taken. 

It was no more necessary for the Congress to make ex- 
press provision for these than for the thousands of other 
details involved in the employment of the necessary men 
and in the building of the canal. The authority concerning 
each was equally broad and unhampered by minute specifica- 
tions and, as the Supreme Court pointed out, the legislative 
hiatus between 1904 and 1912 did not extend to matters 
relating to construction and employment. 

It is to be noted also that cash payment in commutation of 
leave was not unprecedented in the Government service. 
The Act of June 11, 1896, c. 420, 29 Stat. 413, 454, provided, 
in connection with leave for the employees at the Govern- 
ment Printing Office, that “the Public Printer is hereby 
authorized to pay to the legal representatives of any em- 
ployees who have died during the fiscal years of eighteen 
hundred and ninety-four, eighteen hundred and ninety-five, 
eighteen hundred and ninety-six, or may hereafter die, who 
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have or hereafter may have any accrued leave of absence due 
them as such employees, and said claims to be paid out of 
any unexpended balances of appropriations for the payment 
of leaves of absence to the employees of the Government 
Printing Office * * *.” 

Of course, the regulation of employment, including the 
granting and commutation of leave, at the Government 
Printing Office was dependent upon express legislation. In 
the Canal Zone the whole matter was left to the discretion 
of the President. 

The Comptroller General has stated that the matter is 
now governed by the provision in Section 4 of the Act of 
August 24, 1912, concerning the fixing of compensation by 
the President, which, he says, “does not include the au- 
thority to grant cash gratuities to former employees or to 
the estates of former employees.” But compensation paid 
because of actual performance of duty for periods when the 
employee was legally excusable from performance of duty 
under the conditions of his employment is hardly to be 
termed a “ gratuity ”, if the regulation prescribing the con- 
ditions was authorized. The Comptroller General’s theory, 
apparently, is that the regulation is not valid because, even 
assuming it to have been authorized under the powers exer- 
cised by the President prior to August 24, 1912, the authority 
did not exist thereafter. 

It was administratively considered, however, that the reg- 
ulations concerning employment conditions—regulations 
such as that dealt with in McConaughey v. Morrow, which 
did not rise to the dignity of laws and therefore did not re- 
quire ratification—continyed in effect, except as necessarily 
modified by the 1912 statute, until thereafter modified or 
repealed by the President or by further enactment of the 
Congress; and the reasoning of the Supreme Court in the 
cited case indicates that it accepted this view. Section. 4, of 
course, modified any prior conflicting regulation fixing com- 
pensation in excess of the maximum therein provided; but 
there 1s no more reason for believing that it invalidated the 
regulation providing for commutation of leave than there 
is for believing that it invalidated the regulation providing 
quarters and fuel, electric current, water, and services in con- 
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nection therewith, which latter regulation was treated in 
McConaughey v. Morrow as having remained in effect, being 
modified by the President’s Order of December 3, 1921. 

It was a major purpose of the 1912 statute to ratify regu- 
lations theretofore made, not to invalidate them, and the. 
Supreme Court stated that “the broad authority of the 
President granted in the Spooner Act ”—which authority, 
it indicated, was broad enough to support the regulations — 
concerning employment conditions, beyond need of ratifica- 
tion—was “renewed in Section 4 of the * * * Act of 
1912.” 

It‘is furthermore, to be remembered that the view which 
I take of the matter, and which finds support in the Supreme 
Court’s opinion, has been administratively entertained and 
apphed during approximately a quarter of a century, and 
payments on the basis thereof have continued to be made 
and passed by the Comptroller and by his successor, the 
Comptroller General. The regulations involved have been 
duly published in Executive Orders, and knowledge of them 
and of the practice which they support must be attributed 
to the Congress. Yet there has been no question respecting 
them from any source, insofar as I am aware, until that 
recently raised by the Comptroller General as indicated 
above. | 

In such circumstances, even assuming that there may have 
been some uncertainty in the beginning, it is now required 
that we apply the principle so often stated by the courts 
and by my predecessors, as indicated by the following: 

Attorney General Taney, 2 Op. 558: 

“Whenever an act of Congress has, by actual decision, or 
by continued usage and practice, received a construction at 
the proper department, and that construction has been acted 
on for a succession of years, 1t must be a strong and palpable 
case of error and injustice that would justify a change in the 
interpretation to be given to it.” 

Swendig v. Washington Co., 265 U.S. 322, 331: 

“It is a ‘settled rule that the practical interpretation of 
an ambiguous or uncertain statute by the Executive Depart- 
ment charged with its administration is entitled to the high- 
est respect, and, if acted upon for a number of years, will 
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not be disturbed except for very cogent reasons.’ Logan v. 
Davis, 238, U. S. 618, 627.” 

Considering the foregoing, it is my opinion that the regu- 
lation contained in Paragraph 36 of the Executive Order of 
‘January 15, 1917, hereinbefore quoted, represents a valid 
exercise of authority vested in the President. 

Respectfully, 
STANLEY REED, 
Acting Attorney General. 
To the SecreTary oF War. © 


AUTHORITY OF BUREAU OF RECLAMATION TO CONSTRUCT 
THE GRAND LAKE-BIG THOMPSON TRANSMOUNTAIN DI- 
VERSION PROJECT 


The Congress has recognized the distinction between a reclamation 
project and a power project (Reclamation Act of June 17, 1902, 
and Federal Water Power Act of June 10, 1920). 

The authority of the Reclamation Service under the Act of January 
26, 1915 (38 Stat. 798) to enter upon and utilize for flowage or 
other purposes any area within the Rocky Mountain National Park 
necessary for the development and maintenance of a Government 
reclamation project, is not affected by the Act of March 3, 1921 
(41 Stat. 1853) limiting the power of the Federal Water Power Com- 
mission in certain respects. 

If the proposed Grand Lake-Big Thompson Transmountain Diversion 
Project is in fact a ‘Government reclamation project” the Bureau 
of Reclamation is authorized to enter upon and utilize any area 
within the Rocky Mountain National Park which may be necessary 
for the development and maintenance of such project. 


DEPARTMENT OF JUSTICE, 
October 7, 1935. 


Sm: I have your letter of August 21, 1935, in which you 
state that your Solicitor has advised you in an opinion dated 
July 19, 1935, copy of which you enclosed, that the proviso 
of the Act of January 26, 1915, 38 Stat. 798 (U.S. C., Title 
16, Sec. 191), authorizing the Reclamation Service to enter 
upon and utilize any area within the Rocky Mountain Na- 
tional Park necessary for the development and maintenance 
of a Government reclamation project, contains existing au- 
thority for the Reclamation Bureau to enter upon the park 
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area and prosecute the proposed Grand Lake-Big Thompson 
Transmountain Diversion Project, which the Bureau of 
Reclamation now has under consideration. 

You refer to the Attorney General’s opinion of May 3, 1921 
(32 Op. 525), in which it was held that the Federal Water 
Power Act of June 10, 1920 (41 Stat. 1063; U. S. C., Title 
16, Sec. 792 e¢ seq., c. 12), expressly repealed all acts incon- 
sistent therewith. In view of that decision you express a 
doubt as to the authority of the Bureau of Reclamation to 
prosecute the proposed project in the Rocky Mountain Na- 
tional Park area without specific. authority of the Congress, 
and request my opinion upon the subject. 

The Reclamation Act of June 17, 1902 (82 Stat. 388; 
U. S. C., Title 43, Sec. 416 e¢ seg., c. 12), as amended, 
“ outlines a comprehensive reclamation scheme, and provides 
for the examination and survey of lands and for construc- 
tion and maintenance of irrigation works for the storage, 
diversion and development of water for the reclamation of 
arid and semiarid lands” (Henkel v. United States, 237 
U. S. 48, 49). The Act expressly defines the word “project” 
as therein used to mean “a federal irrigation project au- 
thorized by the reclamation law” (U. S. C., Title 48, Sec. 
371). Work under the Act is carried on by the Bureau of 
Reclamation under the supervision of the Secretary of the 
Interior. 

The Act of January 26, 1915 (38 Stat. 798), establishing 
the Rocky Mountain National Park, expressly provides as 
follows: | 

“Provided, That the United States Reclamation Service 
may enter upon and utilize for flowage or other purposes 
any area within said park which may be necessary for the 
development and maintenance of a Government reclamation 
project.” [Italics supplied. ] 

By the Federal Water Power Act of June 10, 1920 (41 
Stat. 1065; U.S. C., Title 16, Sec. 797), the Federal Water 
Power Commission was authorized to make investigations 
and to collect and record data concerning the utilization of 
the water resources of any region to be developed, the water 
power industry and its relation to other industries and to 
interstate or foreign commerce, and concerning the location, 
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capacity, development costs, and relation to markets of 
power sites, and whether the power from Government dams 
can be advantageously used by the United States for its 
public purposes, and what is a fair value of such power. 

By the same section of the Act the Commission was au- 
thorized to issue revocable licenses to citizens of the United 
‘States, or to any association of any such citizens, or to any 
corporation organized under the laws of the United States 
or of any State thereof, or to any State, or municipality for 
the purpose of constructing, operating, and maintaining 
dams, water conduits, reservoirs, power houses, transmission 
lines, or other project works necessary or convenient for the 
development and improvement of navigation, and for the 
development, transmission and utilization of power across, 
along, from or in any of the navigable waters of the United © 
States, or upon any part of public lands and reservations of 
the United States, or for the purpose of utilizing the surplus 
water or water power from any Government clam; provided 
that licenses should be issued within any. reservation only 
after a finding by the Commission that it would not inter- 
fere with the purpose for which such reservation was cre- 
ated, and should be subject to such conditions as the Secre- 
tary of the department under whose supervision such reser- 
vation fell should deem necessary for the adequate protec- 
tion and utilization of it. 

The Federal Water Power Act (41 Stat. 1064; U.S. C., 
Title 16, Sec. 796), expressly defines the word “project” as 
follows: 

“¢ Project’? means complete unit of improvement or de- 
velopment, consisting of a power house, all water conduits, 
all dams and appurtenant works and structures (including 
navigation structures) which are a part of said unit, and 
all storage, diverting, or forebay reservoirs directly con- 
nected therewith, the primary line or lines transmitting 
power therefrom to the point of junction with the distribu- 
tion system or with the interconnected primary transmis- 
sion system, all miscellaneous structures used and useful in © 
connection with said unit or any part thereof, and all water 
rights, rights-of-way, ditches, dams, reservoirs, lands, or 
interest in lands, the use and occupancy of which are neces- 


The Secretary of the Interior 313 


sary or appropriate in the maintenance and operation of 
such unit.” 

The Act of March 3, 1921 (41 Stat. 1353; U. S. C., Title 
16, Sec. 797) provides as follows: 

“That hereafter no permit, license, lease, or authorization 
for dams, conduits, reservoirs, power houses, transmission 
lines, or other works for storage or carriage of water, or 
for the development, transmission, or utilization of power, 
within the limits as now constituted of any national park 
or national monument shall be granted or made without 
specific authority of Congress, and so much of the Act of 
Congress approved June 10, 1920, entitled ‘An Act to create 
a Federal Power Commission; to provide for the improve- 
ment of navigation; the development of water power; the 
use of the public lands in relation thereto; and to repeal 
section 18 of the River and Harbor Appropriation Act, ap- 
proved August 8, 1917, and for other purposes’, approved 
June 10, 1920, as authorizes licensing such uses of existing 
national parks and national monuments by the Federal 
Power Commission is hereby repealed.” [Italics supplied. ] 

Since the United States Reclamation Service, by the above 
quoted provision in the Act of January 26, 1915, establish- 
ing the Rocky Mountain National Park, is expressly author- 
ized to enter the park and utilize for flowage or other pur- 
poses any area necessary for development of a “ Government | 
reclamation project”, it seems clear that its authority there- 
under was not affected by the Act of March 3, 1921, supra, 
which merely provides that thereafter no “ permit, license, 
lease, or authorization ” for the uses of national parks and 
monuments therein enumerated should be “ granted or made 
without specific authority of Congress”, and withdrew the 
authority of the Federal Power Commission to issue licenses 
for such uses of existing national parks and national monu- 
ments. By the Act of January 26, 1915, supra, Congress al- 
ready had conferred “ specific authority” on the United 
States Reclamation Service “to enter upon and utilize ” for 
the purposes specified any area within the Rocky Mountain 
National Park, and as heretofore noted, the Congress has 
expressly recognized the distinction between a “ reclamation 
project” and a “power project.” There is no indication 
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that the Congress by the Federal Water Power Act, supra, 
intended to transfer to the Federal Power Commission the 
administration of the “development and maintenance of a 
Government reclamation project” in the Rocky Mountain 
National Park. On the contrary, it seems plain that the. 
Congress intended to leave administration of any such proj- 
ect in that park to the United States Reclamation Service to 
which it theretofore specifically had entrusted it. 

It is my opinion, therefore, that if the proposed Grand 
Lake-Big Thompson Transmountain Diversion project is 1n 
fact a “Government reclamation project ”, that is, “a federal 
irrigation project authorized by the reclamation law ”, the 
Bureau of Reclamation, by virtue of the above quoted pro- 
vision of the Act of January 26, 1915, is authorized to enter 
upon and utilize any area within the Rocky Mountain Na- 
tional Park which may be necessary for the development 
and maintenance of such project. In determining whether 
the proposed project is a “ Government reclamation project ” 
consideration should be given to the case of Kansas v. Colo- 
rado, 206 U. S. 46. 

Respectfully, 
STANLEY REED, 
Acting Attorney General. 


To the SECRETARY OF THE INTERIOR. 


AUTHORITY OF RECONSTRUCTION FINANCE CORPORATION 
TO MAKE LOANS TO RAILROADS MATURING AFTER JANU- 
ARY 31, 1945 


Under section 5 of the Reconstruction Finance Corporation Act (47 
Stat. 5) as amended by section 4 (a) of the Act of January 31, 
1985, Public No. 1, 74th Congress, the Reconstruction Finance Cor- 
poration may make loans to railroads maturing after January 31, 
1945 

DEPARTMENT OF JUSTICE, 
October 8, 19385. 


Sm: I have the letter of your Assistant Secretary Mr. 
Marvin H. McIntyre in which my opinion is requested on 
the question presented by the Chairman of the Reconstruc- 
tion Finance Corporation in his letter to you of September 
26, 1935. 
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The Chairman of the Reconstruction Finance Corporation 
states that the Great Northern Railway Company has a 
bond issue of $105,859,000 maturing July 1, 1936, and has 
advised that it will need the assistance of the Corporation 
in meeting the maturity. It is further stated that the plan 
of the refinancing will take the form of abond issue maturing 
after January 1, 1945, and that it will be necessary, if the 
Interstate Commerce Commission shall approve, for the cor- 
poration to take part of the issue. The question presented 
is whether the Reconstruction Finance Corporation may, 
with the approval of the Interstate Commerce Commission, 
make loans to railroads without limitation as to maturity 
date pursuant to section 5 of the Reconstruction Finance 
Corporation Act, as amended by the act of January 31, 1935 
(Public, No. 1, 74th Congress; 49 Stat. 1, 3). 

Prior to the said act of January 31, 1985, there was noth- 
ing in the language of section 5 of the Reconstruction F1- 
nance Corporation Act (47 Stat. 5, 6) as amended to take 
loans to railroads out of the general class of loans made 
under the section insofar as the limitation as to final matur- 
ity was involved. Until that time all loans made by the 
Corporation under the said section, including loans to rail- 
roads, were limited as to final maturity to February 1, 1940, 
and the pertinent provisions of the section with respect to 
loans to railroads were as follows: 

“Within the foregoing limitations of this section, the cor- 
poration may also, upon the approval of the Interstate 
Commerce Commission, make loans to aid in the temporary 
financing of railroads and railways engaged in interstate 
commerce, to railroads and railways in the process of con- 
struction, and to receivers of such railroads and railways, 
when in the opinion of the board of directors of the corpora- 
tion such railroads or railways are unable to obtain funds 
upon reasonable terms through banking channels or from 
the general public and the corporation will be adequately 
secured: * * *” (47 Stat. 7). 

The said section was, however, considerably amended by 
sections 3 and 4 (a) of the act of January 31, 1935. Section 
3 of that Act is as follows: | 

“ Notwithstanding any other provision of law limiting 
the maturity of obligations taken by it to shorter periods, 
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the Reconstruction Finance Corporation may make loans 
or advances or renewals or extensions thereof to authorized 
borrowers or by other suitable agreement permit them to 
run so as to mature at such time or times as the Corporation 
may determine, not later than January 31, 1945: Provided, 
That in respect of loans or renewals or extensions of loans 
or purchases of obligations under section 5 of the Recon- 
struction Finance Corporation Act, as heretofore and herein 
amended (U. S. C., Supp. VII, Title 15, c. 14), to or of 
railroads, the Corporation may require as a condition of 
making any such loan or renewal or extension for a period 
longer than five years, or purchasing any such obligation 
maturing later than five years from the date of purchase 
by the Corporation, that such arrangements be made for 
the reduction or amortization of the indebtedness of the 
railroad, either in whole or in part, as may be approved by 
the Corporation after the prior approval of the Interstate 
Commerce Commission ” (49 Stat. 2). 

Section 4 (a) of the said Act strikes out the above-quoted 
provision of section 5 of the Reconstruction Finance Cor- 
poration Act and inserts in lieu thereof the following: 

“Within the foregoing limitations of this section, the Cor- 
poration, notwithstanding any lumitation of law as to ma- 
turity, with the approval of the Interstate Commerce Com- 
mission, including approval of the price to be paid, may, to 
aid in. the financing, reorganization, consolidation, mainte- 
nance, or construction thereof, purchase for itself, or for 
account of a railroad obligated thereon, the obligations of 
railroads engaged in interstate commerce, including equip- 
ment trust certificates, or guarantee the payment of the prin- 
cipal of, and/or interest on, such obligations, including 
equipment trust certificates, or, when, in the opinion of the 
Corporation, funds are not available on reasonable terms 
through private channels, make loans, upon full and ade- 
quate security to such railroads or to receivers or trustees 
thereof for the purposes aforesaid: Provided, That in the 
case of loans to or the purchase or guarantee of obligations, 
including equipment trust certificates, of railroads not in 
receivership or trusteeship, the /nterstate Commerce Com- 
mission shall, in connection with its approval thereof, also 
certify that such railroad, on the basis of present and pros- 
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pective earnings, may reasonably be expected to meet its 
fixed charges, without a reduction thereof through judicial 
reorganization, except that such certificate shall not be re- 
quired in case of such loans made for the maintenance of, 
or purchase of equipment for, such railroads: And provided 
further, That for the purpose of determining the general 
funds of the Corporation available for further loans or 
commitments, such guaranties shall, to the extent of the 
principal amount of the obligations guaranteed, be inter- 
preted as loans or commitments for loans: Provided fur- 
ther, That the total amount of loans and commitments to 
railroads, receivers, and trustees, and purchases and guar- 
anties of obligations of railroads, under this paragraph, as 
amended, shall not exceed at any one time $350,000,000, in 
addition to loans and commitments made prior to the date 
of enactment of this Act‘and renewals of loans and com- 
mitments so made:” [Italics supplied. | 

It is clear that if section 3 of the act of January 31, 1935, 
had stood alone and if section 4 (a) of the said Act had not 
been enacted, loans to railroads would have been limited as 
to maturity to January 31, 1945. Sections 3 and 4 (a) must, 
however, be read together, and full effect given to each, and 
to every part of each, if possible. By so reading them it 
seems obvious that the purpose of the Congress in enacting 
section 4 (a) was to differentiate loans to railroads from 
other loans made under section 5 of the Reconstruction 
Finance Corporation Act, and to free such loans from the 
general limitation as to maturity contained in said section. 
Any other construction would require, it seems to me, a 
complete disregard of the words “ notwithstanding any lim- 
itation of law as to maturity.” Moreover, since section 4 (a) 
follows immediately after section 3, the Congress, undoubt- 
edly, had in mind the limitation set forth in section 3 when 
it used the words “ notwithstanding any limitation of law 
as to maturity”. 

As I read section 5 of the Reconstruction Finance Cor- 
poration Act as now amended, it provides that “to aid in 
the financing, reorganization, consolidation, maintenance, or 
construction” of railroads the Corporation “ with the ap- 
proval of the Interstate Commerce Commission, including 
approval of the price to be paid,” may, “ nothwithstanding 
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any limitation of law as to maturity ”, (1) purchase the obli- 
gation of railroads, (2) guarantee the payment of the prin- 
cipal of, and/or interest on, obligations of railroads, and 
(3) make loans to railroads. 

It might be argued that the words “notwithstanding any 
limitation of law as to maturity ”, inasmuch as they are 
followed by and coupled with the words “ with the approval 
of the Interstate Commerce Commission, including approval 
of the price to be paid ”, apply only to the purchase of obli- 
gations of railroads and not to loans, since the words “ in- 
cluding the price to be paid” are applicable to purchases 
only and cannot be made to apply to loans. 

This reasoning, however, would lead to the conclusion that 
the approval of the Interstate Commerce Commission is 
required solely with respect to purchases of obligations and 
not with respect to loans or guaranties, inasmuch as the 
words “ with the approval of the Interstate Commerce Com- 
mission” are also coupled with the words “including ap- 
proval of the price to be paid.” It is clear, however, that 
the Congress intended that section 5 as amended should 
require the approval of the Interstate Commerce Commis- 
sion not only with respect to purchases of railroad obliga- 
tions but also with respect to both loans to railroads and 
guaranties of their obligation, since that section further 
expressly provides “that in the case of loans to or the 
purchase or guarantee of obligations * * * of railroads 
not in receivership or trusteeship, the Interstate Commerce 
Commission shall, in connection with its approval thereof 
also certify * * *.” [Italics supplied. ] 

Since, therefore, the three phrases, (1) “ notwithstanding 
any limitation of law as to maturity ”, (2) “with the ap- 
proval of the Interstate Commerce Commission ”, and (3) 
“including the approval of the price to be paid ”, are in- 
separable, and since the phrase “with the approval of the 
Interstate Commerce Commission” is clearly applicable to 
loans and guaranties as well as to purchases of obligations, 
it follows that the phrase “ notwithstanding any limitation 
of law as to maturity ” is applicable to loans to railroads as 
well as to guaranties and purchases of railroad obligations. 

It may also be argued that the words “ notwithstanding 
any limitation of law as to maturity ” apply to guaranties 
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and purchases but not to loans, for the reason that a direct 
reference to loans to railroads is made in section 3 which 
fixes the limitation as to maturity, and that because of this 
reference loans are expressly limited as to maturity by that 
section, while guaranties and purchases of railroad obliga- 
tions to which no such reference is made in section 3 are 
not so limited. Under such construction, however, loans 
to railroads would be limited as to maturity to January. 31, 
1945, while guaranties of the obligations of railroads would 
not be subject to any limitation as to maturity. There 
would seem to be no reason for such a distinction, and I 
find it difficult to believe the Congress intended to make it 
arbitrarily. 

It is my opinion, therefore, that under section 5 of the 
Reconstruction Finance Corporation Act as now amended 
the Corporation may make loans to railroads maturing after 
January 31, 1945, provided such loans are approved by the 
Interstate Commerce Commission. The Interstate Commerce 
Commission may, of course, as a condition precedent to the 
approval of any such loan require that the maturity date be 
such as'it deems reasonable. 


Respectfully, STANLEY REED 
] 


Acting Attorney General. 
To the Present. 


GUARANTY BY THE UNITED STATES OF THE DEBENTURES 
OF THE FEDERAL HOUSING ADMINISTRATOR 


If the Federal Housing Administrator should fail, upon demand by 
a bona fide and accredited holder of debentures of the Federal 
Housing Administration, to pay either principal or interest when 
due, the United States would thereupon become obligated under 
its guaranty to make such payments; and such obligation of the 
United States would not be conditioned upon the inStitution of 
any proceeding by the holder of the debentures against the Admin- 
istrator or against the fund set up as provided in the statute. 


DEPARTMENT OF JUSTICE. 
October 9, 1936. 
Sm: I have your letter of September 23 in which you 
ask my opinion upon a question arising under Section 204 


of the National Housing Act (approved June 27, 1934). 
144790°—87—vol. 38-24 
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That section provides, regarding certain debentures to be 
issued by the Federal Housing Administrator: 

“All such debentures shall be subject only to such Federal, 
State, and local taxes as the mortgages in exchange for 
which they are issued would be subject to in the hands of 
the holder of the debentures and shall be a liability of the 
Fund only; except that debentures issued in exchange for 
mortgages insured under this section prior to July 1, 1937, 
shall be fully guaranteed as to principal and interest by the 
United States. In the event that the amount in the Fund 
is insufficient to pay upon demand, when due, the principal 
of or interest on any debentures so guaranteed, the Secretary 
of the Treasury shall pay to the holders the amount thereof 
which is hereby authorized to be appropriated out of any 
money in the Treasury not otherwise appropriated, and 
thereupon to the extent of the amount so paid the Secretary 
of the Treasury shall succeed to all the rights of the holders 
of such debentures” (48 Stat. 1249). 

You state, “It is the view of the Treasury that should the 
Administrator, for any reason whether or not due to the 
insufficiency of the fund, fail to pay upon demand when due 
the principal of or interest on obligations issued under the 
section referred to, the United States would be required im- 
mediately to make such payment without any prior obliga- 
tion on the part of the holders to endeavor to collect against 
the Administrator or the fund,” but you desire my opinion 
as to the correctness of the view thus entertained in your 
Department. : 

In an opinion to you of September 14, 1934 (38 Op. 75), 
I responded to a similar inquiry in connection with the 
guaranty provided in the following language, appearing 
both in the Home Owners’ Loan Act of 1933, as amended 
by the Act of April 27, 1934 (48 Stat. 128, 643), and in the 
Federal Farm Mortgage Corporation Act [approved Jan- 
uary 31, 1934, 48 Stat. 344]: 

“ Such bonds shall be fully and unconditionally guaranteed 
both as to interest and principal by the United States, and 
such guaranty shall be expressed on the face thereof * * *. 
In the event that the Corporation shall be unable to pay 
upon demand, when due, the principal of, or interest on, 
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such bonds, the Secretary of the Treasury shall pay to the 
holder the amount thereof which is hereby authorized to be 
appropriated out of any moneys in the Treasury not other- 
wise appropriated, and thereupon to the extent of the amount 
so paid the Secretary of the Treasury shall succeed to all the 
rights of the holders of such bonds.” 

The following paragraphs are copied from that opinion: 

“ Of course, as you point out, no such failure has arisen 
and probably never will arise; and it might be said that 
' there is pending before you no question upon which my 
opinion may properly be requested. However, I acquiesce 
in your view that it is in the interest of the United States, as 
the sole stockholder in each of these corporations as well as 
the guarantor of their obligations, to have the question 
decided now. 

“The guaranty of principal and interest is a guaranty of 
payment. Greysonia-Nashville Lumber Co. v. Goldman, 
247 Fed. 428, 427. Between private parties, at least, if the 
guaranty is ‘unconditional’ the obligation of the guarantor 
arises immediately upon failure of the debtor to pay accord- 
ing to the terms. First National Bank v. Jones, 219 N. Y. 
312, 315. 

“The guaranty being stated by the statute as full and un- 
conditional, there is no occasion to consider whether a con- 
dition should be implied. The separable provision that the 
Secretary of the Treasury shall pay if the corporation is 
unable to pay upon demand is no part of the guaranty, but 
merely a provision for carrying it out in the only reasonably 
conceivable contingency that would require such action.” 

The same observations and the same reasoning are also 
applicable here. 

Under the Home Owners’ Loan Act and the Federal Farm 
Mortgage Corporation Act the bonds are “fully and uncon- 
ditionally guaranteed,” while the debentures provided for 
in the National Housing Act are “fully guaranteed;” but 
this difference, in my opinion, is immaterial. A “full guar- 
anty” is “unconditional” unless some condition is attached; 
and the statute neither provides a condition nor. contains 
any language from which one might reasonably be implied. 
First National Bank v. Jones, cited in the opinion of Sep- 
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tember 14, 1934, dealt with a guaranty which the court con- 
strued to be unconditional, although the words of the con- 
tract were, “I do hereby guarantee the full, prompt, and 
ultimate payment,” and the principal difficulty turned upon 
the use of the word “ultimate.” There was no suggestion 
that a guaranty in order to be unconditional must be 
expressly stated as unconditional. 

It is therefore my opinion—and in this I concur in the 
conclusion of your Acting General Counsel—that if the 
Federal Housing Administrator should fail, upon demand 
by a bona fide and accredited holder, to pay either principal 
or interest when due, the United States would thereupon 
become obligated to make such payments and its obligation 
would not be conditioned upon the institution of any pro- 
ceeding by the holder against the Administrator or against 
the fund set up as provided in the statute. 

Respectfully, 
STANLEY REED, 
Acting Attorney General. 


To the SecRETARY OF THE TREASURY. 


CLAIM ARISING OUT OF A BRITISH SEIZURE OF LEAD 
SHIPPED ON THE GERMAN VESSEL “ KRONPRINZESSIN 
CECILIE” IN 1914 


The United States and Great Britain, by an informal exchange of 
notes dated May 19, 1927, agreed that neither country would press 
any diplomatic claim or request arbitration on behalf of a citizen 
alleging loss or damage through war measures adopted by the 
other, and that such claims of citizens would be referred for final 
settlement to the proper judicial or administrative tribunal of the 
Government against which the claim was asserted. However, the 
United States reserved the right to satisfy disallowed claims of 
American citizens out of moneys saved to it through a certain 
waiver on the part of the British Government. 

Held, that such reservation contemplates exceptional cases, readily 
distinguishable, and does not warrant examination in this country 
of every adjudication of British courts unfavorable to American 
claims. 

Held, further, that the questions submitted in connection with the 
claim of the American Smelting and Refining Company arising out 
of a British seizure of lead shipped on the German vessel Kron- 
prinzessin Oecilie, in 1914, do not require specific determination. 
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DEPARTMENT OF JUSTICE, 
October 10, 1936. 

Sm: On August 6 you requested my opinion upon the 
questions hereinafter indicated, and I also have your further 
letter of August 26, submitting additional information with 
respect thereto (your reference Le 441.11 Am 36/10). 

It appears that the American Smelting and Refining Com- 
pany, in 1914, shipped 350 tons of lead on the German steam- 
ship Kronprinzessin Cecilie for delivery to the Metallgesell- 
schaft, in Germany. The vessel and cargo were captured 
and condemned by the British authorities; and the judgment 
of the British Prize Court, rendered on November 29, 1915, 
was affirmed by the Judicial Committee of the Privy Council 
upon appeal in February, 1917. The American Company 
participated in the proceedings, asserting that the lead had 
net been paid for and that “under the transaction in ques- 
tion, the Metallgesellschaft could only acquire title to the 
said lead by the payment by it, or some one in its behalf, of 
the demand draft” covering the value of the shipment. It 
was also contended that the Metallgesellschaft was an agent, 
rather than a vendee. The Prize Court concluded, however 
(and its conclusion was affirmed, upon the appeal), that 
the title had passed and that the lead was the property of 
the Metallgesellschaft at the time of the seizure. Part Cargo 
ex Steamship Kronprinzessin Cecilie, Lioyd’s Reports of 
Prize Cases, vol. IV, pp. 409, 425. 

Ten years later, by an informal exchange of notes between 
the United States and Great Britain, signed May 19, 19927, 
an agreement was reached concerning claims by citizens of 
either country against the government of the other arising 
out of measures adopted during the World War. (Treaty 
Series No. 756.) The following is copied from the note 
addressed by the Secretary of State to the British Ambas- 
sador: 

“With the exceptions stated in Article II hereof His 
Majesty’s Government in Great Britain and the Government 
of the United States agree: 


a a a * * 


“That neither will present any diplomatic claim or re- 
quest international arbitration on behalf of any national 
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alleging loss or damage through the war measures adopted 
by the other, any such national to be referred for remedy 
to the appropriate judicial or administrative tribunal of 
the Government against which the claim is alleged to lie, 
and the decision of such tribunal or of the appellate tribunal, 
if any, to be regarded as the final settlement of such claim, 
it being understood that each Government will use its best 
endeavours to secure to the nationals of the other the same 
rights and remedies as may be enjoyed by its own nationals 
in similar circumstances, and that His Majesty’s Government 
in Great Britain agrees that fullest access to British Prize 
Courts shall remain open to claimants subject to the right 
of the British authorities to plead any defences that may be 

legally open to them. [Art. I, par. (2).] | 


te # i & & 


“T desire to record the fact that the Government of the 
United States will regard the net amount saved to it through 
the above-mentioned waiver by His Majesty’s Government 
of outstanding claims against the Government of the United 
States as intended for the satisfaction of those claims of 
American nationals falling within the scope of paragraph 
(2) of Article I of the agreement, which the Government of 
the United States regards as meritorious and in which the 
claimants have exhausted their legal remedies in British 
courts, in which no legal remedy is open to them, or in 
respect of which for other reasons the equitable construction 
of the present agreement calls for a settlement. Conse- 
quently, I take pleasure in assuring you that the Government 
of the United States will recommend such action by Con- 
gress as will insure the utilization for the purpose just 
mentioned of the sums saved to the United States under 
the provisions of the present agreement, and that it will 
also safeguard His Majesty’s Government against possible 
double liability by exacting an assignment to the Govern- 
ment of the United States of all of a claimant’s rights and 
interests in the claim in question as a condition precedent to 
the allowance of any compensation in respect thereof.” 

The American Smelting and Refining Company has now 
presented its claim to your Department as a “meritorious” 
one in which it has exhausted its legal remedies in the British 
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courts, within the contemplation of the reservation contained 
in the foregoing agreement; and you have requested my 
opinion upon the questions indicated in the following para- 
graph of your letter of August 6: 

“I should be pleased to have you examine the enclosed 
documents and to receive an expression of your views as to 
whether the arrangement between the company and the 
Metallgesellschaft under which the lead was shipped, was 
at the time of shipment, an agreement in contravention of 
the anti-trust laws of the United States. If not, I should 
be pleased to receive an expression of your opinion as to 
whether you think title to the lead in question at the time 
of capture was vested in the American company or in the 
German Metallgesellschaft.” 

If the American Smelting and Refining Company has a 
valid claim, it is, in the first place, a claim against the 
British Government and, under the terms of the 1927 agree- 
ment, is “to be referred for remedy to the appropriate judi- 
cial or administrative tribunal of the Government against 
which the claim is alleged to lie.” The claimant assumes 
that its case comes within the language of the agreement, 
although it had invoked the aid of the British Courts be- 
fore the agreement was made and therefore has not, literally, 
invoked their aid under the agreement. A case may be con- 
ceived in which it would be material whether the aid of 
the courts had been invoked before or after the agreement— 
as, for example, if a right or remedy were initially created 
by the agreement. I assume, however, for present purposes 
that the claim is to be regarded as having been referred to 
the British Courts in accordance with the 1927 agreement. 
This view was tacitly accepted in the case of the steamship 
E'dna, hereinafter mentioned. 

The agreement provided that the adjudications of the 
American and British Courts, respectively, should be re- 
garded as effecting “final settlement”, and the reservation 
by the American Government is not to be given so broad 
an effect as to destroy completely the ordinary significance 
of these words. Their ordinary significance would be de- 
stroyed, however, if every adjudication in the British courts 
unfavorable to American claimants were to be examined in 
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this country and, in effect either affirmed or set aside. I 
think the required conclusion in that the reservation relates 
to exceptional cases, reasonably distinguishable. 

There is nothing suggested in your letters or in the docu- 
ments submitted therewith to distinguish this claim from 
others. It is not contended that there was a lack of remedy, 
or any irregularity, or any obstacle to full and free participa- 
tion in the proceedings, and no such thing is indicated by the 
record (a transcript of which has been examined). 

Upon inquiry at your Department, I am referred to only 
one claim as entertained by this Government under the reser- 
vation in the 1927 agreement. In that case the American- 
owned steamship H’dna had been seized by the British 
authorities, held and used for three years, and then deturned 
without compensation for the loss of use. The British courts 
disallowed such compensation on the ground that “there was 
probable cause for the capture and * * *_ the claimants 
took no steps to accelerate the prolonged Prize Court pro- 
ceedings.” (H. Rept. 1858, 74th Cong., 1st Sess.) It ap- 
pears to have been considered that, notwithstanding the lack 
of diligence on the part of the claimants, there were some 
equities in their favor, but the State Department and the 
claimants were unable to arrive at an agreement. The Presi- 
dent referred the matter to the Honorable John Clark Knox, 
United States District Judge in New York, as Arbitrator, 
and his decision, rendered on December 22, 1934, was trans- 
mitted to the Congress by the President under date of April 
92, 1935 (H. Rept. 1858, supra). The following paragraphs 
are copied from the opinion: 

“ Claimants’ second proposition—to the effect that, since 
Great Britain profitably used the Zdna for 3 years, claim- 
ants are entitled to compensation, whether by way of dam- 
ages or otherwise—is one for which I feel a measure of 
sympathy. 

“The lapse of time that occurred before the prize court 
proceedings were concluded led Lord Sumner to comment 
upon the fact. He attributed the fault for delay to claim- 
ant’s failure to take active steps to accelerate disposition of 
the cause. In part, I agree with him. I cannot do so en- 
tirely because the Crown seems to have been anything but 
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anxious for a speedy adjudication. This, I should judge, 
was because use of the vessel was greatly desired. The 
celerity with which the #dna was requisitioned following her 
_ capture is indicative of this conclusion. It will be recalled 
that action looking to such use was all but completed before 
there was a preliminary hearing on the prize at Port Stan- 
ley. The indication 1s emphasized by the lack of cooperation 
of the Crown in claimants’ effort to bail the vessel during 
the pendency of the cause in England. It gains positiveness 
by the reluctance of the Crown to release the vessel after 
Lord Sterndale delivered judgment that the vessel should be 
returned to her owners. That was upon April 2,1919. The 
British wished the Edna to go to France. Consequently, 
she was not released until May 8, 1919, when the voyage had 
been completed. Claimants have since then received, how- 
ever, from the British a sum in excess of $9,000, represent- 
ing the earnings of that voyage. Upon completion of the 
voyage to France the vessel was bailed upon a bond of 
£40,000.” 


& a % * i 


“ Claimants, I think, are not entitled to compensation for 
use of the Hdna for such period as reasonably was necessary 
for the Crown to obtain an adjudication upon the charges 
made against the H'dna. Neither can they, as heretofore said, 
rightfully ask compensation for such use over the time that 
was consumed by their own laches, or such as resulted from 
their desire to obtain a good price from the British Govern- 
ment. But, making full allowance for these considerations, 
I think it safe to say, although not with entire accuracy, that 
the dilatory course pursued by the Crown delayed the prize 
proceedings for 1 year beyond the date upon which they rea- 
sonably should have been brought to finality. Whatever 
may be the necessities of war, they ought not to be allowed 
to serve as excuses for beclouding, if not obliterating, the 
just rights of neutrals.” 

An Act of Congress approved August 19, 1935 (Pri- 
vate No. 237), appropriated $78,025.83 in settlement of the 
claim, in accordance with the finding of Judge Knox. The 
claimants had demanded $670,807.20. Regarding this case 
as a precedent, I am satisfied that it is properly distinguish- 
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able and does not warrant a conclusion that the determina- 
tion of the British courts upon the question of title in the 
case under consideration should be administratively ex- 
amined with a view to determining whether or not the ques- 
tion of law was correctly decided. . 

In view of the foregoing considerations I am sure that 
you will agree with me in concluding that the questions 
which you submitted do not require specific determination. 

Respectfully, 
STANLEY REED, 
Acting Attorney General. 


To the SECRETARY OF STATE. 


TITLE INTEREST OF THE UNITED STATES IN THE EX-“U. S. 8S. 
MEMPHIS” 


It is clear from the facts stated by the Judge Advocate General of 
the Navy and set forth herein that the United States intended to, 
and did, transfer to the A. H. Radetsky Iron and Metal Company 
the full and unconditional title to the ex-U. 8. 8S. Memphis, aground 
on the shores of Santo Domingo, and that the United States has 
no title to the vessel at this time. 

The failure of the Government to comply with statutory requirements 
relative to public contracts enacted for the sole protection of the 
Government does not render such contracts void, but only voidable 
at the Government’s option, and only the Government can take 
advantage of such failure. 


DEPARTMENT OF JUSTICE, 
October 11, 1935. 


Sm: Reference is made to your letter dated August 5, 
1935 (received in this Department September 6, 1935), to 
the Attorney General in which an opinion is requested, at 
the suggestion of the President, as to whether the United 
States has any title interest in the ex-U. S. S. Memphis now 
aground on the shores of Santo Domingo. 

The following pertinent facts appear from the memo- 
randum of the Judge Advocate General of the Navy ac- 
companying your letter: 

The J. S. S. Memphis went aground on the shores of 
Santo Domingo on August 29, 1916. All material of value 
was removed from the vessel, and she was stricken from the 
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Navy Register in accordance with the provisions of the Act 
of August 5, 1882, 22 Stat. 296 (U.S. C., Title 34, sec. 491). 
Subsequently the vessel was advertised for sale as provided 
‘by the Act of March 3, 1883, 22 Stat. 599. (U.S. C., Title 34, 
Sec. 492), and in May, 1920, award was duly made to one 
Courtenai Holland of San Juan, Puerto Rico, at his bid price 
of $15,000. The purchaser failed to consummate the sale, 
and consequently the vessel was readvertised. The second 
purchaser also failed to complete the sale, and upon the third 
advertisement no bids were received. 

The vessel was finally sold, after a fourth advertisement, 
in January, 1922, to A. H. Radetsky Iron and Metal Com- 
pany of Denver, Colorado, at its bid price of $3,000. The 
Company made the necessary deposit at the time of bidding 
and completed payment of the purchase price in due course. 
In March, 1922, the Company received from the Govern- 
ment a bill of sale which contained the following provision: 

“The A. H. Radetsky Iron and Metal Company * * * 
having become the legal purchasers of the YU. S. S. Mem- 
phis * * * and having paid the United States the sum 
of $3,000 therefor, the receipt of which is acknowledged, 
sald vessel is hereby delivered to and declared to be the 
property of the A. H. Radetsky Iron and Metal Company.” 

The catalogue issued to prospective bidders provided that 
vessels must be removed by the purchasers at their expense 
within thirty days from the date of notice of award and 
that storage at the rate of $25 a day would be charged for 
delay in removal subsequent to the thirty-day period, but 
the bill of sale contained no requirement as to removal. The 
Government frequently requested the purchaser to remove 
the vessel but was informed by the purchaser that it was 
financially unable to do so. In September, 1933, the pur- 
chaser offered to relinquish its title to the Government upon 
refund of the purchase price and payment of interest thereon 
at 6% from the date of purchase. The following month the 
Navy Department notified the purchaser that since it had 
failed to furnish evidence of its ability and intention to 
remove the wreck without further delay it was considered 
as abandoned by the purchaser. 

Mr. William E. Pulliam, Receiver General of Dominican 
Customs, has entered into negotiations with the Marran 
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Company, New York City, whereby that Company will 
undertake to dismantle and remove the Memphis hulk, and 
for the right of removal will pay the Dominican Govern- 
ment either a lump sum or a percentage of the amount. 
received from the sale of the scrap removed. The Dominican 
Government desires assurances that the United States has 
no title interest in the wreck. 

The Act of August 5, 1882, supra, provides that the Secre- 
tary of the Navy shall cause an examination to be made by 
a naval board of “all vessels on their return from foreign 
stations, and all vessels in the United States as often as 
once in three years, when practicable” and further that if 
any vessel is found by such board to be unfit for further 
service the Secretary shall, if he concurs with the opinion 
of the board, strike the name of such vessel from the Navy 
Register. The Act of March 3, 1883, supra, provides, among 
other things, that vessels stricken from the Navy Register 
under the provisions of the said act of August 5, 1882, shall 
be sold to the person or corporation offering the highest 
price therefor above the appraised value, and that no vessel 
shall be sold for less than the appraised value unless the 
President shall otherwise direct in writing. Although the 
memorandum of the Judge Advocate General does not so 
state, I am informally advised by his office that the Memphis 
was not appraised, for the reason that she was a wreck 
and had no value except as scrap, and I am further advised 
that the wreck was not regarded as a “vessel”, but was 
considered to be “naval material” and was sold as such 
under the following provision of the Act of June 380, 1890, 
96 Stat. 189, 194 (U.S. C., Title 34, sec. 548), which does not 
require an appraisement : 

“The Secretary of the Navy is hereby authorized to sell, 
after advertisement of the sale for such time as in his 
judgment the public interests may require, condemned naval 
supplies, stores, and materials, either by public auction or 
by advertisement for sealed proposals for the purchase of 
the same.” . 

I have considerable doubt as to whether the wreck falls 
within the category “ materials ”, but my view of the matter 
is such that this doubt need not be resolved. 
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The failure of the Government to comply with statutory 
requirements relative to public contracts enacted for the sole 
protection of the Government does not render: such contracts 
void, but only voidable at the Government’s option, and only 
the Government can take advantage of such failure. United 
States v. N. Y.& Porto Rico S. 8. Co., 239 U.S. 88; Ackerlind 
v. United States, 240 U.S. 581. It is clear that the require- 
ments of the act of March 3, 1883, that vessels stricken from 
the Navy Register shall be appraised and that such vessel 
shall not be sold at less than the appraised value unless other- 
wise directed by the President are for the protection of the 
United States, and not for the protection of purchasers of 
the vessels. Even assuming, therefore, that the Memphis is a 
vessel within the meaning of the above-mentioned provisions 
of the acts of August 5, 1882, and March 3, 1883, the validity 
of the sale thereof cannot be questioned by the purchasing 
company. Furthermore, since there has been complete per- 
formance of the contract, including payment of the purchase 
price in full and delivery of the property, it is doubtful 
whether the Government could now repudiate the sale even 
if it desired to do so. 

For the reasons stated, I concur in the opinion of the Judge 
Advocate General of the Navy that the United States has 
no title to the ex-U. S. S. Memphis at this time. It is 
clear from the transactions that took place that the United 
States intended to, and did, transfer full and unconditional 
title to the vessel to the A. H. Radetsky Iron and Metal 
Company. 

It is immaterial that the Navy Department notified the 
Company that it considered the wreck abandoned by it, for 
it seems plain from the history of the matter that the Com- 
pany did not abandon the vessel; and even if it had done so, 
the consummated sale, which included payment of the pur- 
chase price and delivery of the vessel, would not have been 
affected by such action. The fact that the catalogue issued to 
prospective bidders required the purchasers to remove the 
vessel within thirty days and to pay storage charges in case 
of delay in removal is also immaterial. It is obvious that 
these provisions could not apply to the sale of this particular 
vessel, for there was no storage of the vessel and consequently 
no storage charges could have been incurred. 
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I express no opinion concerning the respective rights of 
the Radetsky Iron and Metal Company and the Dominican 
Government in the vessel at this time, as that question is not 
involved in the inquiry submitted by you. 

It is noted that the President suggests that a copy of this 
opinion be furnished Mr. Pulliam for the information of 
the Dominican Government, and I see no reason why that 
suggestion should not be complied with. 

Respectfully, 
STANLEY REED, 
Acting Attorney General. 


To the SECRETARY oF THE Navy. 


INSURANCE OF CERTAIN CLASS OF MORTGAGES UNDER THD 
NATIONAL HOUSING ACT 


Mortgages on real estate, with the usual and customary provisions for 
protecting the proceeds of bonds sold for construction, may law- 
fully be insured by the Federal Housing Administrator under sec- 
tion 207 of the National Housing Act as amended by the Act of 
May 28, 1985, prior to completion of the construction projects. 

The meaning of the term “project” considered. 


DEPARTMENT OF JUSTICE, 
October 14, 1935. 


Sir: Under date of August 19 you requested my opinion 
as to “ whether the Federal Housing Administrator may val- 
idly insure a mortgage upon a low-cost housing project 
under the provisions of Section 207 of the National Housing 
Act, as amended, prior to the completion of such project ”; 
and I have now been furnished with a memorandum, pre- 
pared in the Federal Housing Administration under date 
of October 4, 1935, which reads in part as follows: 

“The Administrator contemplates the insurance of mort- 
gages under said Section 207 upon the following basis: 

ae ae een eee ae ee Housing Corporation (hereinafter 
referred to as the Mortgagor), a corporation organized and 
existing under and by virtue of the general business corpora- 
tion law of the State of -------------~-- , formed for the 
purpose of providing housing for persons of low income, 
limited as to dividends by provisions of its certificate of in- 
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corporation, regulated as to rents, charges, capital structure, 
rate of return, and methods of operation, by the Federal 
Housing Administrator acting for and on behalf of the 
United States of America, pursuant to authority granted 
him by law (hereinafter referred to as the Administrator), 
in order to secure certain first mortgage bonds in the prin- 


cipal amount of _-----------------_- Dollars, ($--------- ) 
which said mortgagor proposes to issue, will execute its 
first. trust mortgage to ~-........--..------ Trust Com- 


pany, acting for and on behalf of the bondholders as trus- 
tee under said trust mortgage (hereinafter referred to, act- 
ing in such capacity, as the Mortgagee), covering certain 
real property, free and clear of all liens and encumbrances 
except that of the mortgage herein mentioned, held by the 
mortgagor in fee simple and located in the County of 
peewee eee in the State of _-_.__.._..-------, and cer- 
tain other property, real and personal, tangible and intan- 
gible (including the proceeds from the sale of the bonds 
aforementioned) held by the mortgagor. 

‘Upon the execution and delivery of the Trust Mortgage 
Indenture to the Trustee or Mortgagee and the bonds to the 
purchaser or purchasers thereof, the proceeds of said bonds 
will be deposited to the credit of the Mortgagor in a trust 
account subject to the trusts and uses created in the trust 
mortgage. 

“Upon execution and delivery of the trust mortgage and 
the bonds secured thereby, and the deposit of the proceeds 
from the sale thereof, subject to the trust created by the 
trust mortgage, the Administrator contemplates the insur- 
ance of the trust mortgage. 

“The mortgagor, in the trust mortgage and by other ap- 
propriate instruments, has covenanted to construct a low- 
cost housing project on the real property hereinbefore 
mentioned, and has subjected the proceeds from the sale 
of the bonds to the trust created in the trust mortgage for 
the purposes stated therein. 

“This trust is such that if the mortgagor fully performs 
its obligation to construct the low-cost housing project in 
accordance with the approved plans and specifications, using 
the funds so deposited to defray the cost thereof as advanced, 
from time to time, upon requisition approved by the Admin- 


334 Mortgage Insurance under N. H. A. 


istrator and other authorities as the construction progresses. 
then upon such completion of the project the trust shall 
terminate. In event the Mortgagor defaults, the trust is 
such that the surety on the bond for completion shall be 
entitled to receive the funds in the manner aforementioned 
from time to time as construction progresses. The trust 
will also provide that in default of the Mortgagor and the 
Surety the funds shall be available in the manner provided 
for completion of the project by the Trustee. The trust 
will further provide, in substance, that in default of the 
Mortgagor and the Surety, and upon election by the Mort- 
gagee not to undertake completion on account of the Mort- 
gagor, remaining funds in the trust account shall be applied 
in reduction of the principal of the indebtedness and the ob- 
ligation of the Administrator to issue debentures in exchange 
for the mortgaged property will be limited to the principal 
sum then remaining due, and the trust will further provide 
that in such event at the election of the Administrator the 
claim of the Mortgagee against the Mortgagor against the 
funds so deposited may be transferred to the Administrator 
at the time of the conveyance along with other claims of 
the Mortgagee against the Mortgagor and the balance of 
the funds so made available to the Administrator for what- 
ever purpose he may choose to use them. 

“The facts above outlined, except for the participation 
of the Administrator as an insuring agency, represent the 
most common method of financing construction projects, 
through the medium of a corporate trust mortgage and 
mortgage bond issue.” 

Section 207 of the National Housing Act (c. 847, 48 Stat. 
1246), as amended by the Act of May 28, 1935 [49 Stat. 293], 
is copied below: 

“The Administrator may also insure first mortgages, other 
than mortgages defined in section 201 (a) of this title, cov- 
ering property held by Federal or State instrumentalities, 
private limited dividend corporations, or municipal corpo- 
rate instrumentalities of one or more States, formed for the 
purpose of providing housing for persons of low income 
which are regulated or restricted by law or by the Adminis- 
trator as to rents, charges, capital structure, rate of return, 
or methods of operation. Such mortgages shall contain 
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terms, conditions, and provisions satisfactory to the Admin- 
istrator but need not conform to the eligibility requirements 
of section 203. Subject to the right of the Administrator to 
impose a premium charge in excess of, or less than, the 
amount specified for mortgages defined in section 201 (a), 
the provisions of sections 204 and 205 shall be applicable to 
mortgages insured under this section: Provided, That the 
insurance with respect to any low-cost housing property or 
project shall not exceed $10,000,000.” [Italics supplied. ] 

Section 201 (a) defines “ mortgage” as “a first mortgage 
on realestate * * * upon which there is located a dwell- 
ing for not more than four families which is used in whole 
or in part for residential purposes”; and it defines “ first 
mortgage’ as meaning “such classes of first liens as are 
commonly given to secure advances on, or the unpaid pur- 
chase price of, real estate under the laws of the State in 
which the real estate is located, together with the credit in- 
struments, if any, secured thereby.” Section 203 (b) pro- 
vides, znter alia, that a mortgage, in order to be eligible for 
Insurance thereunder, shall “involve a principal obliga- 
tion * * * in an amount not to exceed $16,000, and not 
to exceed 80 per centum of the appraised value of the prop- 
erty as of the date the mortgage is executed.” 

Section 207, however, expressly relates to and authorizes 
the insurance of “first mortgages other than” mortgages 
thus defined and restricted; and it contains no definition or 
clearly stated restriction that the land covered by the mort- 
gage must be improved or occupied at the time the insurance 
is written. On the other hand, it is provided in the last 
sentence of the section “that the insurance with respect to 
any low-cost housing property or project shall not exceed 
$10,000,000.” 

Standard Dictionary defines “ project” as: “ Something 
projected or mapped out in the mind, as a course of action; 
a scheme; plan; contrivance; as, a useful project.” It is 
also defined in Webster’s International Dictionary as: “A 
plan or design; a plan as devised or proposed; a planned 
undertaking, etc.” 

The words “property or”, appearing before the word © 
“project ”, underscored in the proviso to Section 207, as 
above quoted, did not appear in the statute as originally en- 
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acted, and I am told that certain private interests “ raised 
the question as to whether the National Housing Act au- 
thorized the Administrator to insure completed projects as 
well as projects with respect to which the construction had 
not been initiated.” Thereafter Section 207 was amended, 
adding the additional words “ property or.” (Sec. 844, Bank- 
ing Act of 1935, approved August 23, 1935, 49 Stat. 722.) 
This amendment was reported to the Senate by the Commit- 
tee on Banking and Currency as a “ minor clarifying amend- 
ment” (S. Rept. 1007, 74th Cong. 1st Sess.), without more 
definite explanation, but it is apparent to me that the purpose 
was to insure that the statutory provision applied to low- 
cost housing property as well as to low-cost housing projects; 
and the distinction thus emphasized is of essential bearing 
upon the question under consideration. 

Attributing to the word “ project” the significance sug- 
gested by the definitions hereinbefore quoted—which defini- 
tions were cited and relied upon in my opinion to you of 
April 25, 1935, in connection with grants of funds for “ pro- 
jects” under the Emergency Relief Appropriation Act of 
1935—and considering in connection therewith the other 
language of Section 207, it must, I think, be concluded that 
the section does not require that insurance with respect to 
a low-cost housing project must be deferred until the pro- 
ject is completed; and the legislative history of the measure 
is not inconsistent with this conclusion (78 Cong. Rec. 
11203 et seg.; Hearings, Senate Committee on Banking and 
Currency, p. 56). 

Section 207 authorizes the insurance of mortgages only 
on property “held” by authorized borrowers. While the 
word “held ” frequently has a technical meaning of tenure, 
i, e. holding of real estate, which would limit mortgages to 
real estate held by the insured, this construction would make 
cumbersome, if not impossible, the financing of uncompleted 
projects. Inasmuch as the amendment previously discussed, 
by which the word “ property” was added to “ project ”, 
makes almost certain that Congress intended to finance un- 
completed projects, its language should be interpreted so as 
to accomplish the end in the most reasonable manner pos- 
sible. A mortgage only on the land of the proposed project 
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would be of little value in assuring completion. To accom- 
plish this, the proportion furnished by the mortgagor, if 
any, plus the proceeds of the bonds must necessarily be 
available for payment of the cost of construction. The 
word “held” is therefore not to be construed as limited to 
real estate, but to include, also, the avails of bond sales dedi- 
cated to investment in the improvement of the land, under 
such terms and conditions, contained in the mortgage, as 
will, in the judgment of the Administrator result in the 
completion of the project. While the language of the sec- 
tion authorizes insurance of “ mortgages—covering property 
held”, an interpretation which would forbid ordinary 
methods of financing construction and the eventual securing 
of the bonds by completed real estate projects, is to be 
avoided. 

I therefore conclude that mortgages on real estate, with 
the usual and customary provisions for protecting the pro- 
ceeds of bonds sold for construction, may lawfully be in- 
sured prior to the completion of the construction projects 
under Section 207 of the National Housing Act. 

Respectfully, 
STANLEY REED, 
Acting Attorney General. 
To the Presmenr. 


ISSUANCE OF DUPLICATES OF BONDS OF HOME OWNERS’ 
LOAN CORPORATION AND FEDERAL FARM MORTGAGE 
CORPORATION 


The right to establish lost or destroyed bonds is an equitable right 
not dependent upon express statutory provision. 


It is within the implied powers of a corporation to issue duplicates 
of lost or defaced bonds in proper cases; and the Home Owners’ 
Loan Corporation and the Federal Farm Mortgage Corporation may 
adopt for their bonds the provisions of the Federal statutes and 
regulations concerning lost, destroyed, or defaced bonds of the 
United States. 

Since the bonds of the said corporations are guaranteed by the 
United States, there must be a concurrence of action by the corpo- 
rations and the Secretary of the Treasury in the issuance of 
duplicate bonds. 
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The issuance of duplicates of lost, destroyed, or defaced bonds of the 
Home Owners’ Loan Corporation and the Federal Farm Mortgage 
Corporation by concurrent action of the corporation concerned and 
the Secretary of the Treasury is authorized in cases coming within 
the corporate resolutions and also within the scope of sections 3702- 
3705 R. S., as amended, and the regulations issued thereunder by 
the Secretary of the Treasury. 


DEPARTMENT OF JUSTICE, 
October 14, 1985. 


Siz: I have your letter of October 4 which reads, in part, 
as follows: 

“'The Home Owners’ Loan Corporation and the Federal 
Farm Mortgage Corporation have provided by resolutions 
of their respective Boards of Directors for the issuance 
under certain conditions of duplicate bonds in place of bonds 
lost, stolen or destroyed. As these bonds are fully guaran- 
teed by the United States, and as the Secretary of the Treas- 
ury is transfer agent for the corporations, the validity of 
these resolutions is a matter of concern to the Treasury, and 
I therefore respectfully request your opinion whether the 
resolutions in question are valid, either as an exercise of the 
implied powers of the respective corporations, or as falling 
within the terms of sections 3702 to 3705 of the Revised 
Statutes, as amended.” 

Sections 3702-3705 of the Revised Statutes, as amended 
(U.S. C., Title 31, Secs. 735-738), authorized the Secretary 
of the Treasury, under regulations to be prescribed by him, 
to issue a duplicate of any properly identified, interest-bear- 
ing bond of the United States unequivocally established to 
have been destroyed or so defaced as to impair its value, 
without bad faith on the part of the owner, and in like 
manner to issue a duplicate of any duly registered, interest- 
bearing bond of the United States which “ has been lost or 
destroyed, so that the same is not held by any person as his 
own property”, upon the filing of an indemnity bond in the 
amount prescribed. 

Aside from the question of the right of a citizen to sue 
the Government—a right usually provided by statute in 
matters arising out of contract—the establishment of lost 
or destroyed bonds and recovery thereupon is not dependent 
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upon express statutory provision. Union Bank v. New 
Orleans et al., 24 Fed. Cas. pp. 550, 552; Prescott v. Wil- 
liamsport d& N. B. R. Co., 159 Fed. 244, 247-248. The prin- 
ciple is indicated by the following excerpts from the last- 
mentioned case: 

“Tt is well settled that courts of equity have jurisdiction 
to establish lost instruments * * * and especially have 
courts of equity jurisdiction in cases of negotiable instru- 
ments lost before maturity * * * and upon assuming 
jurisdiction complete relief will be afforded, even to the 
extent of authorizing a recovery for principal and interest 
upon the execution of an indemnity to secure defendant 
against any future liability * * “. [Citing authoritiesy] 

“The objection that neither the bonds nor coupons have 
ever been produced, and there can be no recovery without 
their production, cannot be seriously considered, because it 
might be that they could never be found and no recovery 
could ever be had. Nothing has been shown in this case 
to take it out of the general rule of allowing a recovery on 
lost instruments without their production. The defendant 
can be properly protected by the entry of an indemnity bond 
against any future liability.” — 

The Congress has recognized this equitable right and has 
provided an administrative remedy, making it unnecessary 
for the bondholders to resort to the courts. Before the 
remedy was provided the national legislature was frequently 
called upon to pass special acts authorizing the Treasury to 
issue duplicates in particular cases. Farmers’ Nat. Bank v. 
Jones, 105 Fed. 459, 464. 

The Home Owners’ Ixoan Corporation and the Federal 
Farm Mortgage Corporation are corporate instrumentalities 
of the Federal Government, authorized to issue bonds which 
are fully and unconditionally guaranteed by the United 
States, as concluded in the Attorney General’s opinion to 
you of September 14, 1934 (88 Op. 75); and there is no 
sound reason for believing that their bonds are to be treated 
differently or that, with respect to such bonds, the old prac- 
tice of relief by special act, long since abandoned, is to be 
again invoked. A corporation necessarily has the powe1 to 
do that which a court of equity would require it to do, and, 
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therefore, it must ordinarily be within the implied powers 
of a corporation to issue duplicates of lost or defaced bonds 
in proper cases. Considering this, and further considering 
the policy of the Congress as evidenced by the legislation 
above mentioned, I cannot doubt that it is within the power 
of the Home Owners’ Loan Corporation and the Federal 
Farm Mortgage Corporation to adopt for their bonds the 
provisions of the federal statutes and regulations concerning 
lost, destroyed, or defaced bonds of the United States—in the 
absence of controlling statutory provisions. 

It has been concluded by your General Counsel that Sec- 
tions 3702-8705 R. S. are applicable by their own force, 
and this finds support in the Attorney General’s opinion 
of April 9, 1920 (32 Op. 166, 167). It was there concluded 
that the foregoing sections of the Revised Statutes “ were 
intended to apply to all bonds for the payment of which 
the United States is responsible ”, and that, therefore, they 
were applicable to bonds issued by the corporation of the 
District of Columbia, for the payment of which “ the faith 
of the United States ” had been pledged (16 Op. 173, 175). 
It is to be pointed out, however, that “the District of Co- 
lumbia * * * as a corporate legal entity ”, which had 
issued the bonds, ceased to exist by operation of the statute 
which pledged the faith of the United States for their pay- 
ment, 

On the other hand, the corporations here involved are 
continuing entities and the United States is only secondarily 
liable for the payment of their obligations. It is only rea- 
sonable that such corporations, having originally issued the 
bonds and remaining primarily lable for their payment, 
should have some concern in the issuance of duplicates 
directly affecting their liability; but it is also true that the 
Unitied States, as the guarantor of their bonds, is likewise 
concerned. Therefore, if the power to issue duplicate bonds 
exists—and I think it does—there must be a concurrence of 
action by the corporations and by the Secretary of the Treas- 
ury—the latter acting, not merely as agent for the corpora- 
tions (under the designations in the resolutions), but also 
in behalf of the United States as guarantor and exercising 
the power and discretion vested in him by the statutes con- 
cerning duplication of government obligations. 
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It is, therefore, my opinion that the issuance of duplicates 
of lost, destroyed or defaced bonds of the Home Owners’ 
Loan Corporation and the Federal Farm Mortgage Cor- 
poration by concurrent action of the corporation involved 
and of the Secretary of the Treasury, as hereinbefore indi- 
cated, is authorized in cases coming within the corporate 
resolutions and also within the scope of Sections 3702-3705 
R. S., as amended, and the regulations issued thereunder 
by: the Secretary of the Treasury. The resolutions refer, 
somewhat incidentally, to stolen bonds, -not expressly cov- 
ered by the statute, but I think it may reasonably be assumed 
their language indicates a purpose to provide for stolen 
bonds only in such cases and under such circumstances as 
would come within the statute as it has been, or may here- 
after be, authoritatively construed. 

Respectfully, 
STANLEY REED, | 
Acting Attorney General. 


To the SecRETARY OF THE TREASURY. 


SUFFICIENCY OF NEVADA STATUTE CEDING JURISDICTION 
OVER FEDERAL BUILDING SITE AT ELY, NEVADA 


The Act of March 28, 1935, of the legislature of the State of Nevada, 
ceding jurisdiction to the United States over land purchased by it 
in Nevada, is insufficient to meet the requirements of section 355 
of the Revised Statutes respecting expenditure of public money 
thereon, the jurisdiction ceded not being exclusive because expressly 
conditioned on reservations imposing State taxation, labor safety, 
and health laws. 

The United States holds aS an ordinary purchaser land acquired with- 
out consent or cession of jurisdiction by the State wherein it is 
situate and it is subject to the legislative authority of such State 
unless used aS a means to carry out the purposes of the Federal 
Government. 

To transfer the exclusive political jurisdiction and dominion contem- 
plated by article I, section 8, clause 17 of the Constitution over land 
acquired by the Federal Government, the State in which it is situ- 
ate must either consent to the acquisition or legislatively cede such 
jurisdiction. . 

Acceptance by the Federal Government of cession of political juris- 
diction and dominion over land situate in a State, in the absence 
of dissent, is presumed from the benefit conferred. 
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The “consent” of the State required by Section 355 of the Revised 
Statutes of the United States before expenditure of public money 
is that contemplated by article I, section 8, clause 17 of the Consti- 
tution, and where expressed by legislative cession of jurisdiction 
must be free from qualifications, conditions, or reservations incon- 
sistent with the exercise by the Congress of exclusive legislation 
over the place ceded. 

When a State expressly cedes jurisdiction over the land to the United 
States, it may impose conditions which are not inconsistent with 
the carrying out of the purpose of the acquisition, and the terms 
of the cession, to the extent that they may lawfully be prescribed, 
determine the extent of the Federal jurisdiction. 

There is nothing incompatible with the exclusive jurisdiction con- 
templated by article I, section 8, clause 17 of the Constitution in 
the reservation by a State of the right to serve its processes on 
land in it owned by the Federal Government. 

While State laws regulating private civil rights may continue in 
force, consistently with exclusive Federal jurisdiction, as laws of 
the United States on lands ceded to it by State consent so far as 
not in conflict with Federal laws and the purposes of the acquisi- 
tion, express reservation in the State act of cession of jurisdiction, 
present and future, over specified subjects is inconsistent with 
exclusive Federal jurisdiction. 


DEPARTMENT OF JUSTICE, 
October 18, 1936. 


S1r: I have the honor to refer to your letter of June 27, 
submitting a copy of an Act of March 28, 1935, of the Legis- 
lature of Nevada, entitled “An Act ceding to the Federal 
Government jurisdiction over the land and within the prem- 
ises of a federal building to be erected at Ely, Nevada”, and 
requesting my opinion as to the sufficiency of the cession to 
meet the requirements of Section 355 of the Revised Stat- 
utes (U.S. C., Title 40, Sec. 255), in view of certain reserva- 
tions incorporated i in the State statute, the pertinent part of 
which reads as follows: 

“Section 1. The State of Nevada, except as hereinafter 
reserved and provided, hereby cedes jurisdiction to the 
United States upon the land and within the premises of a 
federal building to be erected by the said United ‘States at 
Ely, Nevada. Such land situated in White Pine County, 
Nevada, and described as follows, to-wit lots 7, 8, 9, 10, and 
11, block Y, city of Ely, county of White Pine, State of 
N Borda. as the same appears of record upon the official plat 
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of said city of Ely on file in the office of the county recorder 
of White Pine County, Nevada. 

“Section 2. In the erection of such federal building by 
contract or otherwise, or in case of any subsequent recon- 
struction or alteration of such building, 7 2 hereby 
reserved and provided that the state labor laws, the 
state labor safety laws and the state health laws, shall apply 
to all persons, firms, associations or corporations having con- 
tracts for such construction or reconstruction as to all provi- 
sions contained therein, and no contractor having any such 
contract shall have the right to claim to be or to declare him- 
self to be a government rnstrumentahty. 

“Section 3. It is further reserved and provided that any 
private property thereon or therein shall be subject to taa- 
ation by the state or any subdivision thereof having the right 
to levy and collect such taxes, but any property upon or 
within such premises which belongs to the government of 
the United States shall be free of taxation by the state, by 
the county of White Pine; or the city of Ely. 

“ Section 4. This state reserves the right to serve or cause 
to be served, by any of its proper officers, any criminal or civil 
process upon such land or within such premises for any cause 
there or elsewhere in the state arising, where such cause comes 
properly under the jurisdiction of the laws of this state or 
any subdivision thereof.” [Italics supplied. | 

Your request for an opinion involves no question respect- 
ing the title of the United States to the land under consider- 
ation, and it may be noted that title to it was approved in my 
opinion addressed to you under date of May 17, 1938. Title 
to the land comprising the site was conveyed to the United 
States by several persons in 1932 and 1933, so that it appears 
that it was “ purchased” by the United States within the 
language of Article I, section 8, clause 17 of the Constitution 
of the United States, but not “by the consent of the legisla- 
ture of the State ” of Nevada within that clause. The subse- 
quent State statute of March 28, 1935, quoted above, therefore 
must be looked to for such cession of jurisdiction as has been 
made by the State Legislature. 

Since the land was originally acquired without consent or 
cession of any jurisdiction by the Legislature of the State of 
Nevada. the United States prior to the effective date of the 
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above Nevada statute of March 28, 1935, held it as an ordinary 
proprietor and during that time “ unless used as a means to 
carry out the purposes of the government ” it was “ subject to 
the legislative authority and control of that state equally 
with the property of private individuals,” Ft. Leavenworth 
R. R. Co. v. Lowe, 114 U.S. 525, 581; Walliams v. Arlington 
Hotel Co., 22 Fed. (2) 669; U. S. v. San Francisco Bridge 
Co., 88 Fed. 891; U. S. v. Penn., 48 Fed. 669; U. S. v. 
Cornell, 25 Fed. Cas. Nos. 14867, 14868; 14 Op. 557; 
13 id. 181; 10 id. 34. As the Court said in Ft. Leavenworth 
R. Rk. Co. v. Lowe, supra: 

“The consent of the States to the purchase of lands within 
them for the special purposes named is, however, essential 
under the Constitution, to the transfer to the general gov- 
ernment, with the title, of political jurisdiction and 
dominion ” (p. 531). 

Had the state at the time of the purchase of the land by 
the United States consented to the purchase, such consent 
ipso facto would have operated to vest in the United States, 
with the title, that exclusive political jurisdiction and domin- 
ion contemplated by Article I, Section 8, Clause 17 of the 
Constitution : 

“The Congress shall have power * * * to exercise 
exclusive legislation in all cases whatsoever over such district 
(not exceeding ten miles square) as may, by cession of par- 
ticular States, and the acceptance of Congress, become a 
seat of the government of the United States, and to exercise 
like authority over all places purchased by the consent of the 
legislature of the state in which the same shall be, for the 
erection of forts, magazines, arsenals, dock-yards, and other 
needful buildings.” [Italics supplied. | 

U.S. v. Unzeuta, 281 U.S. 138, 143; Surplus Trading Co. 
v. Cook, 281 U. S. 647, 652; Arlington Hotel Co. v. Fant, 278 
U. S. 489, 449; Benson v. United States, 146 U. S. 325; 
Ft. Leavenworth &. &. Co. v. Lowe, supra; Chicago, Rock 
Island & Pacific Ry. Co. v. McGlinn, 114 U. S. 542; Steele v. 
Halligan, 229 Fed. 1011; U. S. v. Holt, 168 Fed. 141; U. S. 
v. Tucker, 122 Fed. 518; In re Ladd, 74 Fed. 31; U. SW. v. 
Cornell, supra; 31 Op. 260, 263, 265, 282, 294; 24 id. 617; 
15 id. 212, 480; 13 id. 460; 10 id. 34; 9 id. 129, 263; 8 id. 418; 
7 id, 628. 
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If the Nevada Act of March 28, 1935, unqualifiedly ceded 
exclusive jurisdiction to the United States over the land 
theretofore purchased, the United States thereby became 
vested with the same exclusive political jurisdiction and 
dominion as if the land had been acquired originally with 
the consent of the legislature of the State; for “legislative 
cession of jurisdiction after purchase has the same effect 
as if made before purchase.” Steele v. Halligan, supra, 1016; 
U.S. v. Tucker, supra; Ft. Leavenworth R. R. Co. v. Lowe, 
supra; ¢ Op. 628. 

“Such cession may take place in two ways: indirectly, 
by an act of the State legislature consenting to the purchase 
of the land by the United States; and directly, by an act of 
the State legislature granting the jurisdiction to the United 
States.” 13 Op. 460. 

Even though the United States makes no application to the 
state for the act of’ cession, as is said in Ft. Leavenworth 
R. R. Co. v. Lowe, supra, “as it conferred a benefit, the 
acceptance of the act is to be presumed in the absence of 
any dissent on their part” (p. 528). Benson v. U. S., supra, 
330. 

Where, however, a-state does not originally consent to the 
purchase of land within it by the United States, but later 
cedes jurisdiction over it to the United States, the state 
may impose conditions which are not inconsistent with the 
carrying out of the purpose of the acquisition; and the 
terms of the cession, to the extent that they may lawfully 
be prescribed, determine the extent of the Federal jurisdic- 
tion, because all that can be accepted by the United States 
is what is offered by the state. If limited jurisdiction is 
offered, only limited jurisdiction can be accepted. J. S. v. 
Unzeuta, supra, 142; Arlington Hotel Co. v. Fant, supra, 
451; Palmer v. Barrett, 162 U. S. 399, 403; Benson v. U. S., 
supra, 330; Chicago, Rock Island & Pacific Ry. Co. v. 
McGlnn, supra; Ft. Leavenworth R. Rk. Co. v. Lowe, supra. 
Section 355 of the Revised Statutes of the United States, 
with the requirements of which you are concerned, provides 
in part as follows: 

“No public money shall be expended upon any site or 
land purchased by the United States for the purposes of 
erecting thereon any armory, arsenal, fort, fortification, 
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navy-yard, custom-house, light house, or other public build- 
ing, of any kind whatever, until the written opinion of the 
Attorney-General shall be had in favor of the validity of 
the title, nor until the consent of the legislature of the State 
in which the land or site may be, to such purchase, has been 
given,” [Italics supplied. ] 

The cession contemplated by Section 355, before any pub- 
lic money can be expended upon the land under considera- 
tion for the purpose of erecting thereon the proposed public 
building, is of that exclusive jurisdiction “ which, according 
to the letter and the intent of the Constitution (Article I, 
Sec. 8, Cl. 17) are in such cases to be vested in the United 
States.” 8 Op. 102, 418. See also Ft. Leavenworth R. R. 
Co. v. Lowe, supra, 5380; 7 Op. 628; 10 id. 34; 15 id, 212; 24 
id. 617; 31 1d. 260, 263, 265, 282, 294; 3 Dec. Comp. Treas. 530. 

“It has been settled that the ‘consent’ required by Sec- 
tion 355 is that contemplated and spoken of in Article I, 
section 8, paragraph 17 of the Constitution (24 Op. 619) ; 
that it must be free from qualifications, conditions, or reser- 
vations inconsistent with the exercise by the Congress of 
‘exclusive legislation’ over the place ceded.” 31 Op. 260, 
261. 

Under this relation of the requirements of Section 355 
of the Revised Statutes to Article I, Sec. 8, Cl. 17 of the 
Constitution, the question is whether the above Act of 
March 28, 1935, of the Legislature of Nevada cedes to the 
United States exclusive jurisdiction over the premises under 
consideration. Unless the express reservations and pro- 
visos in the Nevada Statute are compatible with the ex- 
clusive jurisdiction contemplated by Section 355 of the Re- 
vised Statutes, or unless no effect is to be given to such 
reservations and provisos, obviously it does not cede ex- 
clusive jurisdiction to the United States; for the Nevada 
Statute only “except as hereinafter reserved and provided, 
hereby cedes jurisdiction to the United States upon the land.” 
Werte the Nevada statute susceptible of the construction that 
it first unequivocally expresses the consent of the State Leg- 
islature to cession of exclusive jurisdiction, and then, not 
by way of an absolute and inseparable express condition to 
such consent, but by separate, separable provisions, seeks to 
curtail the jurisdiction so ceded, the question would be pre- 
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sented as to whether the cession might operate free from 
the objectionable reservations. 10 Op. 34; 24 Op. 617. 
But the express language in Section 1 of the Nevada statute, 
“ except as hereinafter reserved and provided, cedes jurisdic- 
tion to the United States ”, when coupled with the express 
reservations and provisos in Sections 2 and 3, is plainly not 
susceptible of such construction. The words “except as 
hereinafter reserved ”, indicate the clear legislative intent 
initially to grant something less than exclusive jurisdiction— 
to withhold certain jurisdiction—and the words “ except as 
hereinafter provided” indicate plainly the intent to make 
the reservation of certain jurisdiction an express condition 
of the consent. The very first clause of the statute contains 
the reservation and proviso, before any cession 1s made, and 
the subsequent words of Section 2, “ reserved and provided ”, 
relate back to the first clause. Hence the situation does not 
fall within 10 Op. 84, or 24 Op. 617, or 31 id. 260, but within 
the above distinction which is expressly noted in 24 Op. 
617, and within the opinions in 8 Op. 30, 102, 418; 20 id. 298, 
611: 

“ But there is, I think, a clear distinction between acts of 
the character passed upon by Mr. Cushing and Mr. Olney 
(8 Op. 102, 418; 20 id 611), in which the reservation 
of jurisdiction is made an express condition of the consent, 
and an act which unequivocally expresses the consent of the 
legislature and does not make any objectionable reservation 
which may contain an absolute and inseparable condition of 
the consent. In such a case there seems to be no good reason 
for holding that the reservation invalidates the entire act.” 
(24 Op. 620.) 

It is, therefore, necessary to examine the reservations and 
provisos in the State Statute and determine whether they 
are compatible with the exclusive jurisdiction contemplated 
by Section 355 of the Revised Statutes, or, if not, whether 
any effect is to be given to them. 

Section 4 of the Nevada Statute, reserving to that State the 
right to serve its processes upon the land described in the Act, 
does not qualify any otherwise exclusive jurisdiction ended 
by it, for the reason that “there is nothing incompatible 
with the exclusive sovereignty or jurisdiction of one state 
that it should permit another state in such cases to execute 
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its process within its limits.” Ft. Leavenworth R. R. Co. 
v. Lowe, supra, 583, 584; Ohio River Contract Co. v. Gordon, 
244 U.S. 68; Steele v. Halligan, supra; U.S. v. Holt, supra, 
146, 147; In re Ladd, supra; U.S. v. Davis, 25 Fed. Cas. No. 
14930; U. S. v. Cornell, supra; 31 Op. 265; 24 id. 617; 9 id. 
180, 263; 8 id. 387, 418; 7 id. 628. 

Section 2 of the Nevada Statute, however, clearly is in- 
compatible with the exclusive jurisdiction contemplated by 
Section 355 of the Revised Statutes. It imposes upon any 
construction, reconstruction, or alteration of the proposed 
federal building on the premises the state labor, labor safety 
and health laws, going so far as expressly to provide that 
no contractor having a contract for any such operations 
“shall have the right to claim to be or declare himself to 
be a government instrumentality.” These reservations pre- 
clude the United States from exclusive jurisdiction for the 
reason that Congress has prescribed, and obviously must 
retain the power to prescribe, the terms and conditions under 
which labor shall be performed in the construction of public 
works of the United States, even on lands over which a state 
retains exclusive political jurisdiction and in which the 
United States has only a proprietory interest. U.S. v. San 
Francisco Bridge Co., supra. 

Section 3 subjects to taxation, not only by the state but 
by any subdivision thereof, any private property on or in 
the premises, expressly exempting only property “ which 
belongs to the Government of the United States.” This 
language may be sufficiently broad to subject to possible 
local taxation private property not belonging to the United 
States: but in the custody of its postal authorities, remote 
though that contingency may be. Assuming, however, that 
such reservation may not be calculated to interfere with 
the Governmental postal functions for which the land is 
intended to be used, it is nevertheless doubtful whether 
reservation by the state of the right to tax private property 
on land over which state jurisdiction is ceded is not incon- 
sistent. with the exclusive jurisdiction in the United States 
contemplated by Section 355 of the Revised Statutes. U.S. 
v. Unzeuta, supra; Surplus Trading Co. v. Cook, supra; 
Ft. Leavenworth R. R. Co. v. Lowe, supra; Willams v. 
Arlington Hotel Co., supra; 8 Op. 388; 38 id. 216. 
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The express reservations in Section 2, and possibly those in 
Section 3, therefore, withholding substantial jurisdiction 
from the United States, being incompatible with exclusive 
jurisdiction, the cession of jurisdiction by the state to the 
United States is insufficient to meet the requirements of Sec- 
tion 355. 31 Op. 260, 263, 265, 282, 294; 20 id. 242, 298, 611; 
13 id. 460; 8 id. 30, 102, 418. 

It is to be observed that there is nothing in what has been 
said concerning Sections 2 and 3 of the Nevada Statute in- 
consistent with the doctrine that state laws regulating pri- 
vate civil rights (as distinguished from state criminal laws, 
In re Ladd, supra, 40, 41; Steele v. Halligan, supra, 1017) 
continue in force, as laws of the United States, on lands ceded 
by consent of the state to the United States, if not in con- 
flict with the laws of the new sovereignty or the purpose for 
which the land is acquired, until superseded by laws enacted 
by the United States. Downes v. Bidwell, 182 U.S. 244, 298, 
845; Chicago, Rock Island & Pacife Ry. Co. v. McGlinn, 
supra; Danielson v. Donmopray, 57 Fed. (2) 565; Wallzams 
v. Arlington Hotel Co., supra; Steele v. Halligan, supra. 
The difficulty with Sections 2 and 3 of the Nevada Act is 
that they do not merely occupy a vacant field until filled by 
the Federal Government—they withhold and reserve juris- 
diction, present and future, over the matters specified in 
them, howsoever inconsistent with existing or future laws 
of the United States. That precludes exclusive jurisdiction 
from vesting in the United States. Where there is a pur- 
chase of land by the United States with the consent of the 
state legislature, exclusive jurisdiction attaches by virtue of 
the constitutional provision itself; but in the case of cession 
by the state, by express legislative enactment for the pur- 
pose, of jurisdiction over land therctofore purchased by the 
United States without the state’s consent, the jurisdiction 
of the United States over the place is determined from such 
legislative act, as heretofore noted. If the state act of cession 
withholds essential jurisdiction, obviously the United States 
does not acquire exclusive jurisdiction, as the extent of the 
jurisdiction acquired depends upon the terms of the cession 
which the Government is presumed to accept—and the reser- 
vations are a part of what is so accepted. 
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It is to be further observed that while the Act of the 
Nevada Legislature may be effective to vest a qualified or 
limited jurisdiction in the United States (F'¢. Leavenworth 
R. R. Co. v. Lowe, ete. supra), that consideration is irrele- 
vant to the question here presented; because, unless it con- 
fers the requisite exclusive jurisdiction, Section 855 of the 
Revised Statutes forbids expenditure of public money on 
the premises for the proposed building. For the same reason, 
the consideration that the land and any buildings which in 
fact might be erected thereon for the use of the National 
Government might be free from any such interference and 
jurisdiction of the state as would impair their effective use 
for purposes for which the property was acquired (UV. S. v. 
Unzeuta, supra) also is irrelevant; because the jurisdiction 
so obtained is nevertheless not initially exclusive within the 
requirements of Section 355 of the Revised Statutes as related 
to Article I, Section 8, Clause 17 of the Constitution. 

For these reasons it is my opinion that the cession of juris- 
diction to the United States by the above Act of March 28, 
1935, of the Legislature of Nevada is not sufficient to meet the 
requirements of Section 355 of the Revised Statutes of the 
United States. It is, therefore, suggested, as was done by 
Attorney General Gregory in his opinion in 31 Op. 263, 
that an effort be made to secure passage by the Legisla- 
ture of the State of Nevada of an act of cession which will 
be free from any reservations, qualifications, or conditions 
inconsistent with the exercise by the United States of the 
exclusive jurisdiction contemplated in Section 355. 

Respectfully, 
STANLEY REED, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 


INCLUSION OF CERTAIN LANDS IN GRAZING DISTRICTS 
WITHOUT RESTRICTION AS TO ACREAGE, UNDER THE 
TAYLOR GRAZING ACT 


The Taylor Grazing Act (48 Stat. 1269) is ambiguous as to the scope 
of the acreage limitation imposed upon the creation of grazing 
districts therein provided for, and the legislative history of the Act 
must be considered in determining the meaning of such limitation. 


The Secretary of the Intertor 351 


The Act does not authorize the inclusion in grazing districts of more 
than 80,000,000 acres of the lands withdrawn by Executive Order 
No. 6910 of November 26, 1934. 


DEPARTMENT OF JUSTICE, 
October 19, 1936. 


Sir: Reference is made to the letter of the Acting Secre- 
tary of the Interior of September 6, 1935, to the Attorney 
General, in which attention is called to certain provisions 
of the Taylor Grazing Act authorizing the Secretary of 
the Interior to establish, under certain conditions, grazing 
districts on lands of the public domain, and in which an 
opinion is requested as to whether public lands withdrawn 
and reserved by Executive Order No. 6910 of November 26, 
1934, may be included in such grazing districts without 
restriction as to acreage. 

The pertinent part of the Taylor Grazing Act, approved 
June 28, 1934 (48 Stat. 1269), is contained in section 1 and 
reads as follows: 

“That in order to promote the highest use of the public 
lands pending its final disposal, the Secretary of the In- 
terior is authorized, in his discretion, by order to establish 
grazing districts or additions thereto and/or to modify the 
boundaries thereof, not exceeding in the aggregate an area 
of eighty million acres of vacant, unappropriated, and unre- 
served lands from any part of the public domain of the 
United States (exclusive of Alaska), which are not in na- 
tional forests, national parks and monuments, Indian reser- 
vations, revestéd Oregon and California Railroad grant 
lands, or revested Coos Bay Wagon Road grant lands, and 
which in his opinion are chiefly valuable for grazing and 
raising forage crops: Provided, That no lands withdrawn 
or reserved for any other purpose shall be included in any 
such district except with the approval of the head of the 
department having jurisdiction thereof.” 

Executive Order No. 6910, issued by the President some 
five months subsequent to the approval of the Act, tem- 
porarily withdraws from settlement “ all of the vacant, un- 
reserved and unappropriated public land ” in twelve states— 
Arizona, California,’ Colorado, Idaho, Montana, Nevada, 
New Mexico, North Dakota, Oregon, South Dakota, Utah, 
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and Wyoming—and reserves it “for classification, and 
pending determination of the most useful purpose to which 
such land may be put in consideration of the provisions of 
the said act of June 28, 1934 [Taylor Grazing Act] and for 
conservation and development of natural resources.” 

In view of the reference in the opinion of the Acting 
Solicitor of the Department of the Interior, a copy of which 
you enclosed with your letter, to the legislative history of 
the Taylor Grazing Act, I have given that history careful 
consideration. It seems to me clear from that history that 
it was the intention of the Congress that not more than 80,- 
000,000 acres of the lands which were vacant, unappropri- 
ated, and unreserved at the time the Act became effective 
should be included in the grazing districts authorized by 
the Act. 

In examining the legislative history of the Act it is im- 
portant to bear in mind that at the time the bill was before 
the Congress Executive Order No. 6910 had not been issued. 
Consequently, there were at that time in the states now 
covered by Executive Order No. 6910 approximately 173,- 
000,000 acres of vacant, unappropriated, and unreserved 
public lands available for the creation of grazing districts, 
all of which 173,000,000 acres are now reserved by said 
Executive Order. It is also important to bear in mind that 
this 173,000,000 acres constituted practically all of the 
vacant, unappropriated, and unreserved public lands suitable 
for grazing purposes. | 

The original bill (H. R. 6462, 73d Congress, 2d Sess.) as 
passed by the House of Representatives did not contain the 
provision “not exceeding in the aggregate an area of 80,- 
000,000 acres of vacant, unappropriated, and unreserved 
lands.” It simply authorized the Secretary of the Interior 
to establish grazing districts or additions thereto from any 
part of the public lands of the United States, no reference 
whatever being made either to reserved or to unreserved 
lands. 

The limitation as to acreage was inserted by the Senate as 
an amendment to the House bill. That part of the report 
on the bill by the Senate Committee on Public Lands and 
Surveys (Report No. 1182, 73d Cong., 2d Sess.) entitled 
“ Scope of the Legislation ” is the same as the corresponding 


The Secretary of the Interior 353 


part of the report of the House Committee on Public Lands 
(No. 903), except for the third paragraph thereof. That 
paragraph in the House Report read: “ The bill would au- 
thorize the creation of grazing districts out of the public 
domain, to be administered by the Department of the Inte- 
rior in cooperation with local associations of stockmen inter- 
ested in the use of such grazing districts.” ‘The first sen- 
tence of the corresponding paragraph in the Senate Report 
is the same. However, there is added to that sentence in the 
Senate Report the following sentence: “The total area of 
such grazing districts shall not exceed an aggregate of 
80,000,000 acres.” 

The following explanation of the amendment was given 
on the floor of the Senate by Senators Adams and O’Ma- 
honey of the Committee on Public Lands and Surveys 
(Cong. Rec., Vol. 78, Pt. ~ 73d Cong., 2d Sess., p. 11139) : 

° Mr. een - 

“ The bill does not ieaie the creation of grazing dis- 
tricts comprising the entire 173,000,000 acres, but has been 
limited to 80,000,000 acres. There was some question as to 
whether or not all this land should be included; conse- 
quently the committee has modified the House bill by re- 
stricting the authority of the Secretary of the Interior so 
that he may create grazing districts out of but 80,000,000 
acres. 

7 x * * * 


“Mr. Borau. May I ask the Senator why the limitation 
was made? In other words, out of the entire 173,000,000 
acres, I understand the bill operates only on 80,000,000? 

“Mr. Apvams. That is correct. 

“ Mr. Borau. Is the Secretary of the Interior to deter- 
mine for himself in what particular portion of the 173,- 
000,000 acres he will select the 80,000,000 acres? 
| @Mr, Apams. That is true. It was the idea to have com- 
pact grazing areas, and, perhaps, leaving out the fragmen- 
tary areas which were not Sa for compact grazing 
districts. 

“ Mr. Boran. Then it gives the Secretary of the Interior 
complete power to determine for himself on what portion 
of the 173,000,000 acres he will operate? 
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“Mr. Apams. Yes; the original bill gave him the power 
to act with respect to the entire 173,000,000 acres, but the 
bill now pending realy restricts his power rather than 
enlarges it. 

“Mr. Borau. Yes; if he is to have the authority to deal 
with a portion of the land, why is it not wise to give him 
authority over the entire acreage? ° 

“Mr. Apams. I will be quite frank in saying to the Sena- 
tor that my own judgment is that it would be preferable to 
have the entire area of public lands subject to that jurisdic- 
tion, but the committee seemed to feel it was preferable to 
provide a limitation. That action was agreeable to the Sec- 
retary of the Interior, who. stated, through his representa- 
tives, that their survey indicated that only approximately 
50,000,000 acres were so located as to be available for the 
creation of such grazing districts. 

* * a oe * 


“Mr. O’Manoney. I may say to the Senator from Idaho, 
in answer to his question, that the amendment limiting the 
operation of the bill to 80,000,000 acres was the result of a 
belief upon the part of a great many of us in the public-land 
States that it would be unwise to clothe the Secretary of the 
Interior with the power to shut off all homesteading in the 
public-land States. 

“If the Secretary were permitted to create grazing dis- 
tricts without limitation it would have been possible for 
him to have stopped all homesteading. It was testified be- 
fore the Committee on Public Lands and Surveys that the 
present prospects are, however, that only about 50,000,000 
acres would be needed for districts which are contemplated. 
Consequently it was felt that a degree of assurance might 
be conveyed to those who still believe that opportunity for 
homesteading upon the public domain should be maintained, 
by inserting the amendment, which has the effect of saying 
to the Secretary, and to all who are interested in the develop- 
ment of the public domain, that only 80,000,000 acres will be 
affected by the bill without act of Congress. This gives us 
the assurance that all the public-land laws will continue to 
apply upon the area which is not included in the grazing 
districts.” 
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Later a bill (H. R. 3019) amending certain sections of 
the Act, was passed by both Houses of the 74th Congress 
but was vetoed by the President. It amended that part of 
section 1 under consideration by changing the words “eighty 
million” to “one hundred forty-two million.” (See Report 
of the Senate Committee on Public Lands and Surveys, 
Report No. 1005, 74th Cong., 1st Sess.) At the time that 
this amending bill was before the Congress, Executive 
Order No. 6910 had been issued and was in force. 

‘To hold that the limitation in section 1 of the Taylor 
Grazing Act does not apply to lands reserved by Executive 
Order No. 6910 would seem to lead to an unreasonable 
result. As already stated, and as shown by the above-men- 
tioned Committee Reports, at the time the Taylor Grazing 
Act was passed practically all of the then vacant, unappro- 
priated, and unreserved public land suitable for grazing, 
consisting of approximately 173,000,000 acres was situated 
in those states now covered by Executive’ Order No. 6910. 
The effect of the Executive Order was, therefore, to with- 
draw and reserve practically all of the public lands suitable 
for grazing that were unreserved at the time the. Act was 
passed. If the land so withdrawn could be included in graz- 
ing districts without restriction as to acreage, practically the 
whole of the public land unreserved at the time the Act was 
passed could be so included. Moreover, if the lands with- 
drawn by Executive Order No. 6910 could be included with- 
out restriction as to acreage, it would follow that land 
withdrawn under any other order, issued after the Act be- 
came effective, could be so included. Hence, practically all 
public lands of the United States, chiefly suitable for graz- 
ing and raising forage crops, could be included in the graz- 
ing districts authorized by the Act, as reserved lands. 
Under such. circumstances, the grazing districts might in- 
clude practically all public lands suitable for grazing pur- 
poses and still consist almost wholly of reserved lands—a 
situation certainly not contemplated by the statute. 

It thus appears that if the statute be interpreted to mean 
that the acreage limitation applies only to lands now vacant, 
unappropriated, and unreserved, and is not applicable to 
lands withdrawn by the Executive Order in question, the 
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limitation is in fact destroyed. Such an interpretation is 
contrary to the principle that a statute must be so construed 
as to give effect to every part of it, if possible. 

The statute, at best, is so ambiguous in the respects noted 
that it cannot be satisfactorily determined from its language 
alone whether the express limitation of 80,000,000 acres is in- 
tended to include or exclude lands unreserved when it became 
effective, and only thereafter reserved. On that account, and 
because of the unreasonable result which would follow from 
a holding that the limitation does not apply to lands reserved 
by: Executive Order No. 6910, and because of the necessity of 
so construing the statute as to give effect to every part, the 
legislative history of the Act must be considered in deter- 
mining its meaning. 

For the foregoing reasons, it is my opinion that the Tay- 
lor Grazing Act does not authorize the inclusion in grazing 
districts of more than 80,000,000 acres of the lands with- 
drawn by Executfve Order No. 6910 of November 26, 1934. 

Respectfully, 
STANLEY REED, 
Acting Attorney General. 


To the SECRETARY OF THE INTERIOR. 


VALIDITY OF PROPOSED EXECUTIVE ORDER EFFECTING AN 
INTERCHANGE OF PROPERTY BETWEEN THE WAR AND 
NAVY DEPARTMENTS—RECONSIDERATION OF OPINION OF 
SEPTEMBER 26, 1935 


Repeal by implication is not favored, and only in case the two statutes 
involved are in direct conflict or clearly inconsistent with each other 
will a repeal be implied. 


The provisions of the Act of July 11, 1919, 41 Stat. 181, 132, author- 
izing the interchange of property between the Army and Navy, are 
not impliedly repealed, either partially or otherwise, by the Act of 
March 12, 1926, providing a method for the disposition of real 
property no longer needed for military purposes. 

Opinion to the President of September 26, 1935, holding that a pro- 
posed -Executive order effecting a certain interchange of property 
between the War and Navy Departments was authorized under the 
Act of July 11, 1919, supra, adhered to on reconsideration. 
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DEPARTMENT OF JUSTICE, 
October 19, 19365. 


Str: In compliance with your radiographic request of 
October 8, 1935, I have given further consideration to my 
opinion to you of September 26, 1935, in which I approved 
as to form and legality a proposed executive order making 
an Interchange of property between the War and Navy 
Departments. In this reconsideration I have conferred 
with representatives of the two Departments concerned. 

The proposed order was accompanied by a joint letter of 
the Acting Secretary of War and the Acting Secretary of 
the Navy addressed to you, in which the interchange of the 
property referred to in the order was agreed to by the heads 
of both Departments. In my letter of September 26, 1935, I 
stated that in view of this agreement I was of the opinion 
the proposed order was authorized by the following provi- 
sions of the Act of July 11, 1919, 41 Stat. 131, 182: 

“The interchange without compensation therefore, of mili- 
tary stores, supplies, and equipment of every character, in- 
cluding real estate owned by the Government, is hereby 
authorized between the Army and the Navy upon the request 
of the head of one service and with the approval of the head 
of the other service.” 

The word “military” in the Act obviously refers to both 
Army and Navy property. « (Cf. the Century Dictionary and 
Cyclopedia, ol. VI, p. 3761.) 

It has been suggested by the Judge Advocate General of 
the Army that the Act of March 12, 1926 [44 Stat. 203], and 
particularly section 11 of that Act, repealed the above-quoted 
provisions of the said Act of July 11, 1919, msofar as they 
relate to lands in military reservations. It is not suggested 
that these previsions have been repealed in any other respect. 

The Act of March 12, 1926, contains no reference to the Act 
of July 11,1919. Any repeal or partial repeal, therefore, of 
the prior Act would be by implication only. The courts, how- 
ever, do not favor repeal by implication, and it 1s well settled 
that it is only where the two statutes involved are in direct 
conflict or are clearly inconsistent with each other that a 
repeal will be implied. 
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An examination of the Act of March 12, 1926, shows that 
the purpose of that act was to provide a method for the dis- 
position of certain specifically designated tracts or parcels of 
land upon the determination by the Secretary of War that 
they were no longer needed for military purposes. Section 
11 of the Act, chieffy relied on to show repeal by implication, 
is as follows: 

“Hereafter if any real property acquired for military pur- 
poses becomes useless for such purposes, the Secretary of 
War is directed to report such fact to Congress in order 
that authorization for its disposition in accordance with this 
Act may be granted” [44 Stat. 207]. 

It will be noted that the above-quoted section refers to 
property which has become useless for military purposes. 
It is my understanding that the property covered by the 
proposed executive order has not become useless for such 
purposes. It will also be noted that the section relates only 
to the “disposition” of property, and makes no reference to 
“interchanges” between the two Departments. 

Construing other Acts relating to the disposition of aban- 
doned or useless property, the Attorney General has held 
that disposition means the alienation or effectual transfer 
of the title to the property (34 Op. 320, 322). 

The Act of July 11, 1919, however, does not seem to con- 
template any such disposition of abandoned or useless prop- 
erty. That act, it seems to me, insofar as it relates to 
military reservations, applies to property still used and useful 
for military purposes but which in the opinion of the execu- 
tive branch of the Government can in the interest of the 
national defense be more advantageously used by the Navy 
Department. In such a situation the property is not to be 
disposed of and the title of the Government thereto divested, 
but provision is made whereby, upon agreement between 
the heads of the War and the Navy Departments, the use of 
and jurisdiction over the property may be given to the 
Navy Department. 

Since the purposes of the two Acts are entirely different 
and since they relate to entirely different classes of property, 
they are not, in my opinion, inconsistent or in conflict with 
each other, and there is no reason why they may not stand 
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together. Consequently, it is my view that there is no im- 
plied repeal, either partial or otherwise, of the prior act by 
the latter. 

I see no reason, therefore, to change my opinion as ex- 
pressed in my letter to you of September 26, 1935 (38 Op. 
293.) As stated in that letter, I am of the opinion that, the 
contemplated interchange of property having been agreed 
to by the heads of both the War Department and the Navy 
Department, the proposed order is authorized under the 
provisions of the Act of July 11, 1919. 

Respectfully, 
STANLEY REED, 


Acting Attorney General. 
To the PresipENr. 


QUESTIONS ARISING IN THE NATIONAL ARCHIVES ESTAB- 
LISHMENT UNDER THE FEDERAL REGISTER ACT 


1. Documents required or authorized to be published under section 5 
of the Federal Register Act are, with the exceptions noted, valid 
and operate as constructive notice to the persons designated as 
soon as they are filed with the Division of the Federal Register 
and made available for public inspection as provided in section 
2 of the Act; and publication in the Federal Register is not 
essential to the validity of such documents. 

2. The provisions of section 7 of the Act respecting validity and con- 
structive notice do not apply to the compilation of documents 
referred to in section 11. 


DEPARTMENT OF JUSTICE, 
October 21, 19365. 


Sm: Referring to the Likes of your Assistant Secretary, 
Mr. Marvin H. McIntyre, dated October 14, 1935, I have the 
honor to state my opinion upon the following questions aris- 
ing in the National Archives Establishment in connection 
with the administration of the Federal Register Act (Public 
No. 220, 74th Congress [49 Stat. 500]) and submitted in the 
Archivist’s letter to you of October 10, 1935: 

1. Is it necessary that documents required or authorized ta 
be published under section 5 be both filed with the Division 
and published in the Federal Register in order for such 
documents to be valid or to serve as constructive notice under 
the provisions of section 7? 
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2. If both filing and publication are held to be necessary, 
will the validity or constructive notice of such documents 
date from the time of filing with the Division or from the 
time of publication in the Federal Register % 

3. Do the provisions of section 7 apply to the compilation 
referred to in section 11 and do such provisions affect the 
validity and constructive notice of documents already issued 
which may or may not be included in the compilation ¢ 

Section 5 (a) of the Federal Register Act designates cer- 
tain documents which are required by the Act to be published 
in the Federal Register. Section 5 (b) designates other 
documents which may be published in the Federal Register. 

Section 2 provides that the original and two duplicate 
originals or certified copies of all documents required or 
authorized to be published under section 5 shall be filed with 
the Division of the Federal Register in the National Ar- 
chives Establishment, and that thereupon the Director of 
the Division shall cause the day and hour of the filing to be 
noted on the originals and the copies. That section also pro- 
vides that upon such filing of any such document the Director 
shall immediately make a copy thereof available for public 
inspection in the office of the Director and shall also imme- 
diately transmit a copy thereof to the Government Printing 
Office for printing in the Federal Register. 

Section 3 requires the Government Printing Office to print 
all such documents in the Federal Register and to forthwith 
distribute them as specified in the Act. 

Section 11 provides that within six months after the ap- 
proval of the Act each agency of the Government shall pre- 
pare and file with the Committee created by the Act a com- 
plete compilation of all documents issued or promulgated 
prior to the date documents are required or authorized by 
the Act to be published in the Federal Register and which 
are still in force and effect and relied upon by the agency as 
authority for, or invoked by it in the discharge of, any of its 
functions and duties. That section further provides that 
the Committee shall make report concerning such compila- 
tion to the President, who shall determine which of such 
documents have general applicability and legal effect and 
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shall authorize the publication of such documents in a special 
or supplemental edition of the Federal Register. 

Section 7 of the Act is as follows: 

“ No document required under section 5 (a) to be published 
in the Federal Register shall be valid as against any person 
who has not had actual knowledge thereof until the duplicate 
originals or certified copies of the document shall have been 
filed with the Division and a copy made available for public 
inspection as provided in section 2; and, unless otherwise 
specifically provided by statute, such filing of any document, 
required or authorized to be published under section 5, shall, 
except in cases where notice by publication is insufficient 
in law, be sufficient to give notice of the contents of such doc- 
ument to any person subject thereto or affected thereby. The 
publication in the Federal Register of any document shall 
create a rebuttable presumption (a) that it was duly issued, 
prescribed, or promulgated; (b) that it was duly filed with 
the Division and made available for public inspection at 
the day and hour stated in the printed notation; (c) that 
the copy contained. in the Federal Register is a true copy 
of the original; and, (d) that all requirements of this Act 
and the regulations prescribed hereunder relative to such 
document have been complied with. The contents of the 
Federal Register shall be judicially noticed and, without 
prejudice to any other mode of citation, may be cited by 
volume and page ntimber.” 

In view of these provisions it seems to be clear that docu- 
nents required or authorized to be published under section 
5 of the Act are, with the exceptions noted, valid and operate 
as constructive notice to the persons designated as soon as 
they have been filed with the Division and made available 
for public inspection in the manner provided in section 2 
of the Act; and that publication in the Federal Register 
is not essential to their validity. It seems to be equally 
clear that the provisions of section 7 respecting validity and 
constructive notice do not apply to the compilations of docu- 
ments referred to in section 11. The former section, insofar 
as it relates to documents described in the latter section, 
merely provides that the publication of such documents shall 
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create certain rebuttable presumptions and that the pub- 
lished contents of such documents shall be subject to judicial 
notice. 

I am of the opinion, therefore, that the first and third 
questions presented by the Archivist should be answered in 
the negative. Because of the negative answer to the first 
question, no answer to the second is required. 

Respectfully, 


HOMER CUMMINGS. 
To the PRESIDENT. 


THOMAS JEFFERSON TERRITORIAL EXPANSION MEMORIAL 


A proposed Executive order approving the establishment and author- 
izing the construction of the Thomas Jefferson Territorial Expan- 
sion Memorial, in accordance with the plans and specifications of 
the United States Territorial Expansion Commission at an esti- 
mated cost of $30,000,000, recites: That the United States Territorial 
Expansion Memorial Commission created pursuant to public reso- 
lution approved June 15, 1984, recommended in its report of May 
1, 1935, the establishment and construction of a permanent memo- 
rial, on the site and in accordance with the plans given in the 
report, at an estimated total cost of $30,000,000; that the city 
of St. Louis, Missouri, has agreed to contribute the sum of $7,500,- 
000 to the estimated cost of the construction of the memorial; that 
the State of Missouri has consented to the acquisition by the 
United States of the lands necessary for such project; that the 
memorial will commemorate the territorial expansion of the United 
States and preserve the historial associations connected therewith 
for the benefit, education, and inspiration of the American people; 
and that the President finds that the construction of the Memorial 
will provide work relief and increase employment by providing 
for a useful project. It appears that only a part of the sum of 
$22,500,000 to be contributed by the Government for the proposed 
project is now available. 

Held: (1) The proposed project is one which the President is author- 
ized to adopt and prosecute under title II of the National Industrial 
Recovery Act and the Bmergency Relief Appropriation Act of 1935. 

(2) The President has no authority to commit the Congress to 
future appropriations for the proposed project, and the Government 
may not legally accept the sum of $7,500,000 from the City of St. 
Louis unless the authorization for the project provides for its 
construction and completion with funds now available and at the 
disposal of the President. 

(3) Since the full sum of $22,500,000 required to be contributed 
by the President is not now available for the project the proposed 
Executive order is unauthorized. 
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(4) If the Congress should adopt this project as a Federal proj- 
ect, fo be constructed at a cost of $30,000,000, the City of St. Louis 
to contribute $7,500,000 and the Government $22,500,000, the Presi- 
dent would be authorized to adopt such portion of the project as 
he might desire, as a project to be carried out under title II of 
the National Industrial Recovery Act and the HBmergency Relief 
Appropriation Act of 1935, and also to allocate thereto such funds 
as might then be available under the latter Act and to proceed 
immediately with the expenditure of such allocation. 


DEPARTMENT OF JUSTICE, 
November 18, 1936. 

Sir: I am herewith transmitting without my approval a 
proposed executive order approving the establishment and 
authorizing the construction of the Thomas Jefferson Terri- 
torial Expansion Memorial. 

The proposed order recites that the United States Terri- 
torial Expansion Memorial Commission was created pursu- 
ant to Public Resolution No. 32, 73d Congress, approved 
June 15, 1984 [48 Stat. 567]; that the said Commission there- 
after on May 1, 1935, made a report recommending the es- 
tablishment and construction of a permanent memorial on 
the site and in accordance with the plans set out in the re- 
port at an estimated cost of $30,000,000; that the City of St. 
Louis, Missouri, has agreed to contribute the sum of $7,500,- 
000 toward the estimated cost of the construction of the said 
memorial; that the State of Missouri has consented to the 
acquisition by the United States of the lands necessary for 
such project; that the memorial will commemorate the terri- 
torial expansion of the United States and preserve the histor- 
ical associations connected therewith for the benefit, educa- 
tion, and inspiration of the American people; and that the 
President finds that the construction of the memorial will 
provide work relief and increase employment by providing 
for a useful project. 

Upon the basis of these recitals, the order approves the 
establishment and construction of the project upon the site 
approved by the Commission in accordance with the plans 
and specifications submitted by it, at an estimated cost of 
$30,000,000, and authorizes and directs the Secretary of the 
Interior, through the National Park Service, to proceed with 
the construction thereof and to acquire by purchase or by 
the power of eminent domain the necessary lands therefor; 
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with the proviso that no funds allocated for the project shall 
be expended until the City of St. Louis shall have made 
available to the Secretary of the Interior for expenditure in 
connection with the project the sum of $7,500,000. 

Assuming the existence of the facts recited in the order, 
I am of the opinion that the proposed project is one which 
the President may adopt and prosecute under the provisions 
of Title II of the National Industrial Recovery Act (48 
Stat. 200), and the Emergency Relief Appropriation Act of 
1935 | Public Resoiution No. 11, 74th Congress; 49 Stat. 115]. 
On September 23, 1935, the Acting Attorney General ap- 
proved a proposed order adopting the project and authoriz- 
ing its construction under the authority of these Acts. The 
chief difference between the order approved by the Acting © 
Attorney General and the instant order is that the former 
made a definite allocation from funds made available by the 
Emergency Relief Appropriation Act of 1935 of the sum of 
$22,500,000 for the construction of the project, whereas the 
latter adopts the project under Title II of the National In- 
dustrial Recovery Act and the Emergency Relief Appropria- 
tion Act of 1935 but makes no allocation of funds for its 
construction. This difference, of itself, is not, in my opinion, 
material; for it is my view that as a matter of law the 
adoption of the project under the authority recited, and the 
acceptance of the $7,500,000 from the City of St. Louis, 
commit the sum of $22.500,000 of the funds available under 
the Emergency Relief Appropriation Act of 1935 to the con- 
struction of the project. 

The Missouri enabling statute under which the City of St. 
Louis voted to issue its bonds for $7,500,000 provides that 
if at any time the United States, or any qualified authority 
thereof, shall propose to establish and improve within any 
city in that State having a population of 400,000 inhabitants 
or more, a national park or plaza intended and designed to 
commemorate any great event or movement in our national 
history, to be accessible to the public under Federal legis- 
lation and to cover an area within such city of not less than 
1,000,000 square feet, an election may be held in the city to 
determine whether it shall incur an indebtedness and evi- 
dence the same by the issuance of bonds for the purpose of 
providing funds to pay by way of assistance to the United 
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States, or any qualified authority thereof, in consideration 
of and in order to induce the location and establishment 
within the city of such park or plaza, a sum not exceeding 
one-fourth of the total amount to be expended by the United 
States, or its authority, for the acquisition and establishment 
of such park or plaza. In construing this statute and in 
passing upon the validity of the bonds voted by the City of 
St. Louis, the Supreme Court of Missouri held that the 
United States Territorial Expansion Memorial Commission 
is a duly qualified authority of the United States; that the 
United States, through that Commission, has made a pro- 
posal such as is required by the enabling act; that the Presi- 
dent of the United States, under the provisions of Title II 
of the National Industrial Recovery Act and the Emergency 
Relief Appropriation Act of 1935, has authority to adopt 
the proposed project as a project of the United States Gov- 
ernment; and that the said acts make available and author- 
ize the grant of funds for the construction of the project. 
The Court then says: 

“It follows that when the ‘ Park’ or ‘ Plaza’ is definitely 
located within the City of St. Louis by the United States 
Territorial Expansion Memorial Commission and the gen- 
eral plans for its construction are approved by the executive 
order of the President of the United States as a basis for 
the allotment of the funds necessary for its construction, 
substantially in accord with the proposal of the United 
States Commission, the bonds may all be sold and the pro- 
ceeds derived from such sale delivered to the agency of the 
United States Government which is now or may be here- 
after directed and empowered to acquire and construct the 
‘Park’ or ‘ Plaza’ so located and approved.” Vvrooman v. 
City of St. Louis, 88 SW (2d) 189, 199). 

The only authority of the President for the adoption and 
construction of this project is contained in Title II of the 
National Industrial Recovery Act and the Emergency Relief 
Appropriation Act of 1935. The only funds available for 
the construction of this project are those made available by 
the latter act. The President has no authority to commit 
the Congress to future appropriations for the completion of 
this project. It follows, therefore, that any executive order, 
to operate as a legal basis for the allotment of funds neces- 
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sary for the construction and completion of the project in 
accordance with the approval of the Commission and the 
plans and specifications submitted by it, must provide for 
the construction and completion of the project out of funds 
now available and at the disposal of the President. The 
Government, in my opinion, would have no legal right to 
accept the $7,500,000 from the City of St. Louis upon any 
other basis. Although the acceptance of the fund of $7,500,- 
000 from the City of St. Louis and the partial construction 
of the project with that fund and other funds now available 
might well be said to bind the Government morally to com- 
plete the project, it would not legally do so, for the Presi- 
dent has no authority to commit the Congress to future 
appropriation for the project. 

In view of these considerations, the provisions of the Mis- 
souri enabling act, and the above-cited opinion of the Su- 
preme Court of Missouri, it is my view that for the order to 
be valid there must be available the full sum of $22,500,000 
for the completion of the project. I am informed, however, 
that although there are some funds available under the 
Emergency Relief Appropriation Act of 1935 for use on this 
project, the full sum of $22,500,000 is not now available for 
such purpose. I am of the opinion, therefore, that you 
cannot legally issue the proposed order. 

It is my further opinion, however, that if the Congress 
‘should adopt this project as a Federal project, to be con- 
structed at a cost of $30,000,000, the City of St. Louis to 
contribute $7,500,000 and the Government $22,500,000, you 
would then be authorized to adopt such portion of the project 
as you might desire, as a project to be carried out under 
the provisions of Title II of the National Industria] Recov- 
ery Act and the Emergency Relief Appropriation Act of 
1935, and also to allocate thereto such funds as may then be 
available under the Emergency Relief Appropriation Act 
of 1935 and to proceed immediately with the expenditure of 
such allocation. 

Respectfully, 
HOMER CUMMINGS. 


To the PrRrEsmpENT. 
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A loss occurring prior to the termination of a contract of insurance 
under section 205 (c) and (d) of the National Housing Act of which 
the Federal Housing Administrator is given due and timely notice, 
followed by foreclosure of the mortgage alid conveyance of title to 
the Administrator, is to be adjusted in like manner as though the 
contract had not expired. 


The amount required to support debentures issuable in payment of 
such a loss is to be deducted when ascertaining the distributable 
“eredit balance” under the said section. 


Mortgages under which foreclosure proceedings have been commenced 
or as to which the right to foreclose has accrued and is duly prose- 
cuted, with timely notice to the Administrator, are to be treated as 
though already foreclosed and hence not “outstanding.” 


A mortgage is to be regarded as in good standing, under section 205 
(c), if the Administrator is without notice of a default or if the 
mortgagee has waived his right under the insurance contract with 
respect to a known default. 


A proposed requirement by regulation and by contract that the mort- 
gagee keep the mortgaged premises insured against fire and other 
hazard if the mortgagor fails to do so iS reascnable—perhaps even 
is implied in the terms of the statute. 


There is no requirement that the mortgagee replace or repair a 
destroyed or damaged building before conveying the property to the 
Administrator, under the provisions of section 204 (a), but there 
is an implied requirement that the mortgagee must act prudently 
in all the circumstances. 


“The value of the mortgage on the date of the delivery of the prop- 
erty to the Administrator,” for the purpose of issuing debentures 
in payment of insurance under section 204 (a), is the whole amount 
of the principal actually unpaid by the mortgagor. 


The Administrator is authorized to provide by regulation and by con- 
tract that a “marketable title” will be satisfactory under section 
204 (a) and that the title approved by the Administrator and deter- 
mined to be a marketable one at the time the insurance is written 
will be accepted as satisfactory in the adjustment of any claims 
for the insurance benefits if unimpaired by any act or omission of 
the mortgagee or other event occurring subsequent to the date the 
mortgage was accepted for insurance. 


The Administrator may provide by regulation that there shall be 
included as “taxes” under section 204 (a) of the Act such assess- 
ements and water rates as have been paid by the mortgagee, and are 
recognized as taxes under the local law and by operation thereof 
are prior liens upon the mortgaged property. 
144790°—-37—-vol. 38-27 
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DEPARTMENT OF JUSTICE, 

November 26, 1935. 
Sir: Under date of September 23, you requested my opin- 
ion upon five separate questions which have arisen under 
the National Housing Act (approved June 27, 1934 [48 Stat. 
1246]), as amended by the Act of May 28, 1935. The 
questions relate to “ low-cost housing insurance ”, authorized 
by Section 207, but require an interpretation of the italicized 
words in the following excerpts from other sections of Title 

IT, dealing generally with “ mutual mortgage insurance ”— 


“ DAYMENT OF INSURANCE 


“ Sec. 204 (a) Im any case in which the mortgagee under 
an insured mortgage shall have foreclosed and taken pos- 
session of the mortgaged property in accordance with regu- 
lations of, and within a period to be determined by, the Ad- 
ministrator, or shall, with the consent of the Administrator, 
have otherwise acquired such property from the mortgagor 
after default, the mortgagee shall be entitled, upon the 
prompt conveyance to the Administrator of title to such 
property satisfactory to hum and the assignment to him of 
all claims of the mortgagee against the mortgagor arising 
out of the mortgage transaction or foreclosure proceedings, 
to receive the benefits of the insurance as hereinafter pro- 
_ vided. Upon such conveyance and assignment the obliga- 
tion of the mortgagee to pay the annual premium charges 
for insurance shall cease and the Administrator shall issue 
to the mortgagee debentures having a total face value equal 
to the value of the morigage on the date of the delivery of 
the property to the Administrator, and a certificate of 
claim, as hereinafter provided. For the purposes of this 
subsection, the value of the mortgage shall be determined, 
in accordance with rules and regulations prescribed by the 
Administrator, by adding to the amount of the principal of 
the mortgage which is unpaid on the date of such delivery, 
(1) interest on such unpaid principal from the date fore- 
closure proceedings were instituted or the property was 
otherwise acquired as provided in this subsection to the date 
of such delivery at the rate provided for in the debentures 
issued to the mortgagee, less any amount received on ac- 
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count of interest accruing on such unpaid principal between 
such dates, and (2) the amount of all payments which have 
been made by the mortgagee for taxes and insurance on the 
property mortgaged. * * * 

“(c) The certificate of claim issued by the Administrator 
to any mortgagee shall be for an amount which the Admin- 
istrator determines to be sufficient, when added to the face 
value of the debentures issued to the mortgagee, to equal 
the amount which the mortgagee would have received if, at 
the time of the conveyance to the Administrator of the prop- 
erty covered by the mortgage, the mortgagor had redeemed 
the property and paid in full all obligations under the mort- 
gage and those arising out of the foreclosure proceedings. 
* * *” [48 Stat. 1249; 49 Stat. 300). 


“ CLASSIFICATION OF MORTGAGES AND REINSURANCE FUND 


“Sec, 205. (a) Mortgages accepted for insurance under 
this title shall be so classified into groups that the mortgages 
In any group shall involve substantially similar risk char- 
acteristics and have similar maturity dates. Premium 
charges received for the insurance of any mortgage, the re- 
ceipts derived from the property covered by the mortgage 
and claims assigned to the Administrator in connection there- 
with, and all earnings on the assets of the group account, 
shall be credited to the account of the group to which the 
mortgage is assigned. The principal of and interest paid 
and to be paid on debentures issued in exchange for any 
mortgage, payments made or to be made to the mortgagee 
and the mortgagor as provided 1n section 204, and expenses 
incurred in the handling of the property covered by the 
mortgage and in the collection of claims assigned to the 
Administrator in connection therewith, shall be charged to 
the account of the group to which such mortgage is assigned. 

“(b) The Administrator shall also provide, in addition to 
the several group accounts, a general reinsurance account 
* * & 

“(c) Whenever the credit balance in any group account 
exceeds the remaining unpaid principal of the then outstand- 
ing mortgages assigned to such group by an amount equal 
to 10 per centum of the total premium payments which have 
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theretofore been credited to such account, the Administrator 
shall terminate the insurance as to that group of mortgages 
(1) by paying to each of the mortgagees holding an out- 
standing mortgage assigned to such group a sum sufficient, 
if such mortgage is in good standing, to pay off such mort- 
gage in full, the payment in each case being for the benefit 
and account of the mortgagor, and (2) by transferring the 
remainder of such credit balance to the general reinsurance 
account provided for in subsection (b). © 

“(d) If the credit balance in any group account fails to 
exceed, until the final year prior to the maturity date of the 
mortgages assigned to such group, the remaining unpaid 
principal of the then outstanding mortgages assigned to 
such group by an amount equal to 10 per centum of the 
total premium payments which have theretofore been cred- 
ited to such account, the Administrator shall terminate the 
msurance as to that group of mortgages (1) by transferring 
to the general reinsurance account provided for in subsection 
(b) an amount equal to 10 per centum of the total premium 
charges theretofore credited to such group account, and (2) 
by dzstributing the remainder of such credit balance, if any, 
pro rata to the mortgagees for the benefit and account of the 
mortgagors of the mortgages assigned to such group.” 

A draft of a proposed contract was submitted with your 
letter and the questions were stated with relation to particu- 
lar provisions of the contract, but it has been concluded, 
after conferences with representatives of the Federal Hous- 
ing Administrator, who framed the questions, that it will be 
mutually more satisfactory to deal herein with the provisions 
of the statute, rather than with those of the proposed con- 
tract. The Administrator has restated the questions with 
this in view and, thus restated, they are hereinafter set forth 
and considered separately. 

“Question No, 1—Is the potential right to receive the 
benefits of mortgage insurance under Section 204 (a) of 
the Act which arises in favor of a mortgagee upon default 
of the mortgagor under the mortgage, affected or impaired 
by a subsequent termination of the insurance pursuant to 
Section 205 (c) or (d) of the Act?” 

This question concerns the effect to be attributed to the 
“termination ” of the insurance under Section 205 (c) and 
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ministration has concluded that such “termination ” of the 
insurance will not affect or impair rights or claims of the 
mortgagee (the beneficiary under the contract) arising 
out of a default of the mortgagor occurring prior to such 
“ termination.” . 

The insurance is necessarily written to cover a certain 
term, and the provisions of Section 205 (c) and (d) fix this 
term with respect to the mortgages assigned to each group 
as terminating either during the final year prior to the ma- 
turity date of the mortgages assigned to such group or 
upon the prior happening of a contingency—the accumu- 
lation in the group account of a distributable amount more 
than sufficient “to pay off * * * in full”, as provided 
in Section 205 (c), the insured mortgages payable from 
such account. This apparent purpose of “termination ”— 
the fixation of the term at risk—must be borne in mind 
when interpreting the language of the Section. 

It is not contemplated or always possible that all la- 
bilities accruing under an insurance contract can be ad- 
justed before the term at risk expires because, aside from 
delays incident to investigation, etc., a loss may occur dur- 
ing the last minute of the term; and neither sound reason 
nor the spirit of the statute warrants attributing to words 
- employed with evident purpose merely to mark the end 
of the period covered by the insurance, the effect also of 
barring valid claims theretofore arising and not practi- 
cally possible of earlier adjustment, with result both in- 
equitable and contrary to common practice in insurance. 

It follows that a loss occurring prior to the expiration 
of the insured term and of which the Administrator is 
given due and timely notice, followed by foreclosure of 
the mortgage and conveyance of title to the Administrator, 
as provided in the statute, is within the insurance whether ~ 
adjusted prior or subsequent to the expiration of the term 
insured; that the amount required to support the deben- 
tures issuable in payment of such claims is to be deducted 
in ascertaining the distributable “credit balance ”—this 
being a corollary of the first conclusion and avoiding the 
absurdity of regarding as distributable surplus money in 
fact required for the eventual satisfaction of an accrued 
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liability; and that mortgages under which foreclosure pro- 
ceedings have been commenced or as to which the right 
to foreclose has accrued and is duly prosecuted, with timely 
notice to the Administrator, are to be treated as though 
already foreclosed and hence not “outstanding.” These 
conclusions are corroborated by the principle of statutory 
construction which permits attribution to a word of a sense 
beyond its mere literal meaning in order to avoid unduly 
harsh or absurd results and in order to give effect to the 
spirit and probable purpose of a statute—to make it rea- 
sonably workable rather than to obstruct its successful 
operation. United States v. Oregon cc. Railroad, 164 
U. S. 526, 589; United States v. Katz, 271 U. S. 354, 357; 
Sorrells v. United States, 287 U. S. 485, 446-447. 

The provision of Section 205 (c), “by paying to each of 
the mortgagees holding an outstanding mortgage assigned 
to such group a sum sufficient, if such mortgage 7s an good 
standing, to pay off such mortgage in full,” has been given 
careful consideration in arriving at the conclusions stated 
above and requires mention here because the words “ out- 
standing mortgage” should not be given a construction 
which would make the phrase, “if such mortgage is in good 
standing,” devoid of meaning. While the statute does not 
define the words “in good standing,” they obviously con- 
template a mortgage under which there has been no default’ 
by the mortgagor in payment or other duty—such, for ex- 
ample, as the mortgagor’s duty to keep the mortgaged prop- 
erty insured against a stipulated hazard. If the mortgagor 
is so in default the mortgage is not, strictly, in good stand- 
ing; but it les entirely with the mortgagee whether to no- 
tify the Administrator, foreclose the mortgage, and claim 
the benefits of the insurance (in which event the mortgage 
would cease to be outstanding) ; or whether, in the alterna- 
tive, to waive the default and permit the mortgage to remain 
outstanding. ‘Thus the Administrator, by reason of the 
mortgagee’s failure to report may be ignorant of the mort- 
gagor’s default, or the default may have been waived ex- 
pressly by the mortgagee. The Administrator can take cog- 
nizance only of reported defaults; if he is without notice 
of the default, the mortgage, so far as he is concerned, is 
in good standing. The Administrator could not reasonably 
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administer the statute upon any other basis. The mortga- 
gee, in so far as the Administrator and the mortgage insur- 
ance are concerned, may waive the mortgagor’s default 
either by silence in failing to report or expressly. In the 
absence of notice, where notice is required, or in the event 
of waiver by one who has the right to waive, the fact undis- 
closed or waived may be treated as non-existent. 

Question No. 1 is therefore answered in the negative. 

* Question No. 2.—Is the Administrator authorized under 
Section 204 (a) to accord the benefits of the mortgage in- 
surance to a mortgagee upon the conveyance and assignment 
provided for in said section notwithstanding that the build- 
ings or improvements located on the mortgaged property 
may have been damaged or destroyed? ” 

The Administrator insures only the payment of the mort- 
gage debt, in accordance with the terms of the mortgage. 
The Act puts the duty upon the Administrator of requiring 
in the mortgage such terms, conditions and provisions as 
shall be satisfactory to the Administrator. He could not 
properly be satisfied with less than customary insurance 
clauses, definition of the mortgagee’s duties and approval 
of the validity of the insurance and the responsibility of the 
insurer by the Administrator. The Administrator contem- 
plates requiring, by regulation and by contract, that the 
mortgagee keep the mortgaged premises insured “to the 
full insurable value thereof” against fire and other usual 
hazards if the mortgagor fails to do so. That course is 
reasonable and perhaps implicit in the statute; but, in any 
event, it is advisable that it be expressly required by regu- 
lation and by contract, as is contemplated. 

The statute does not expressly provide that a destroyed or 
damaged building must be replaced or repaired by a mort- 
gagee who has foreclosed and is about to convey title to the 
Administrator, and there seems to be no occasion for imply- 
ing such a condition; but in stating this conclusion I assume 
that the contractual obligations of the mortgagee respecting 
the hazard insurance on the mortgaged property have been 
duly performed, including, as set forth in the contract sub- 
mitted to me, the assignment to the Administrator of “any 
claim on account of * * * fire, flood, tornado or other 

hazard insurance,” and, furthermore, that the insurance, if 
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collected, has been applied in reduction of the mortgage debt 
or in other proper manner. 

The answer to Question 2 Is in the affirmative. 

“ Question No. 3.—In determining the ‘ value of the mort- 
gage on the date of the delivery of the property to the 
Administrator’ as provided in Section 204 (a) should the 
Administrator deduct from the amount of the principal of 
the mortgage which is unpaid on the date of such delivery the 
amount bid by the mortgagee for the property at the fore- 
closure sale? ” 

This concerns the meaning to be attributed to the words, 
“value of the mortgage on the date of the delivery of the 
property to the Administrator,” when determining the 
amount of the debentures to be issued in payment of claims 
under Section 204 (a). To illustrate the matter: a mortgage 
under which a default has occurred has a value of $5,000; the 
mortgagee, in order to get the benefits of the insurance, must 
foreclose and take possession of the mortgaged property, and 
in so doing he is required to submit a bid of $4,000—which, 
in practice, is credited in reduction of the mortgage debt. 
The Act provides that after the foreclosure the mortgagee 
must transfer to the Administrator the title which he has 
acquired, along with all claims “ against the mortgagor aris- 
ing out of the mortgage transaction or foreclosure proceed- 
ings,” and that he is entitled to receive “ debentures having a 
total face value equal to the value of the mortgage on the 
date of the delivery of the property to the Administrator,” 
together with a contingent certificate of claim for an addi- 
tional amount payable only if the Administrator ultimately 
realizes sufficient upon the property conveyed to him, and 
covering, in particular, the costs of the foreclosure. Is the 
Administrator to issue debentures on the basis of the $5,000 
value of the mortgage at the time of the foreclosure, or on the 
basis of a value of $1,000? | 

The statute defines “value of the mortgage” as “the 
amount of the principal of the mortgage which is unpaid ” 
plus certain accrued interest and payments for taxes and 
insurance, and the amount of the principal actually unpaid . 
by the mortgagor in the supposed case is $5,000. To say that 
the amount of the principal which is unpaid is $1,000 would 
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produce an absurdity. Of course, no one would surrender 
for $1,000 in debentures property just bid in for $4,000 at 
foreclosure sale; and if it be assumed that the difference 
might by covered by the contingent certificate of claim this 
would be equally absurd because, paradoxically, subordinat- 
ing so large a part of the claim of the insured to complete 
recoupment of the insurer that the former would actually 
assume practically all of the risk. The only reasonable con- 
struction of the statute is that the amount of any bid ordinar- 
ily creditable to reduction of the mortgage debt is not to be 
taken into consideration, and that debentures are to be issued 
to an amount equal to such principal of the mortgage as is 
unpaid by the mortgagor, plus the interest, taxes and insur- 
ance specified in the statute. It is obvious that this construc- 
tion results in no unjust enrichment of the mortgagee at the 
expense of the Administrator or any one else, since Section 
204 (a) provides for “ the assignment to him (the Adminis- 
trator) of all claims of the mortgagee against the mortgagor 
arising out of the mortgage transaction or foreclosure . 
proceedings.” 

“ Question No. 4.—(a) May the Administrator provide 
by regulation and contract that a marketable title is a title 
satisfactory to him within the meaning of Section 204 (a) ? 

“(b) May the Administrator, having examined a title and 
found it to be a marketable title as of the date the mortgage is 
accepted for insurance contract that such title will be accepted 
as satisfactory in the adjustment of any claim for the benefits 
of the mortgage insurance under Section 204 (a) provided 
that such title is unimpaired by any act or omission of the 
mortgagee or other event occurring subsequent to the date 
the mortgage was accepted for insurance? ” 

Section 204 (a) provides that “in any case in which the 
mortgagee under an insured mortgage shall have foreclosed 
and taken possession of the mortgaged property” he shall 
be entitled to receive the benefits of the insurance “ upon the 
prompt conveyance to the Administrator of title to such 
property satisfactory to him ” (the Administrator). 

The provision concerning title “satisfactory to the Ad- 
ministrator” does not contemplate a mere capricious pro- 
nouncement by the Administrator in particular cases that the 
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title is, or is not, satisfactory, nor does it contemplate deter- 
minations uncontrolled by rule or standard and, therefore, 
lacking in uniformity so that title might be found satisfac- 
tory in one case but unsatisfactory in another without rea- 
sonable basis for distinction. Plainly the Administrator 
must have authority to declare by rule or regulation the type 
of title which he will accept as satisfactory, and his con- 
templated determination that a “marketable title” will be 
accepted represents a reasonable exercise of the authority 
and discretion conferred upon him. 

It is to be assumed that title determined by the Adminis- 
trator to be satisfactory, at the time of and in connection 
with the application for the mortgage insurance, will con- 
tinue satisfactory unless affected by defects originating sub- 
sequent to that determination. The insurance must be pre- 
mised upon that hypothesis. Postulating the existence of 
some factor bearing upon the satisfactory character of title 
and, therefore, requiring the exercise of judgment, it cannot 
be supposed that the question, having been once decided and 
acted upon, later should be examined again and perhaps dif- 
ferently resolved, with the effect of vitiating a contract made 
in consequence of, and in reliance upon, the original determi- 
nation. Indeed, it may be doubted that persons exercising 
ordinary prudence would do business with the Administrator 
upon any such basis; and the canons of construction require 
that a statute be given an interpretation which will make 
it workable rather than one which will hinder its operation. 
It is to be further observed that the existence of title insur- 
ance on property is contemplated when mortgages on such 
property are insured under the statute, as indicated by pro- 
visions in the proposed contract and regulations submitted 
to me by the Administrator, and that the benefit of such title 
insurance is intended to accrue to the Administrator by vir- 
tue of proper assignment. 

It is, therefore, my opinion that the Administrator is 
authorized to provide by regulation and by contract, as 
contemplated, that a “ marketable title” will be satisfactory 
under Section 204 (a), and that a title examined by the 
Administrator and determined to be marketable at the 
time the mortgage is accepted for insurance will be accepted 
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as satisfactory in the adjustment of any claim for the bene- 
fit of the insurance under the said section, provided that 
such title is unimpaired by any act or omission of the mort- 
gagee or other event occurring subsequent to the date the 
mortgage was accepted for insurance. 

“ Question No. 5. Is the Administrator authorized to pro- 
vide by regulation that assessments and water rates which 
are prior liens upon the mortgaged premises and have been 
paid by the mortgagee shall be included as taxes under 
Section 204 (a)?” | 

Section 204 (a) provides that in determininz “the value 
’ of the mortgage ” for the purpose of issuing debentures in 
payment of the insurance there shall be added “ the amount 
of all payments which have been made by the mortgagee for 
taxes and insurance.” The term “tax”, in its strict legal 
sense, does not include either water rates or assessments for 
local improvements, but it is often used in “a much more 
comprehensive sense, * * * in a general sense as de- 
noting a burden or charge.” Metropolitan Street Ry. Co. 
v. New York, 199 U.S. 1, 44; Bouvier’s Law Dictionary. 

The evident purpose of Section 204 (a), in the particular 
here involved, is to protect the mortgagee in the payment 
by him of those charges made against the property by a 
state or a political subdivision thereof which must be paid 
in order to protect the title to the property and to avoid sale 
of it by public authority to satisfy liens attaching by opera- 
tion of the local law; and this purpose is furthered only by 
attributing to the term “taxes”, in proper cases, the more 
comprehensive meaning. In each case, however, the ques- 
tion must depend upon the local law under which the 
charge is levied. If, and to the extent that, the charge is 
a tax under the local law, creating a lien upon the property 
subject to foreclosure by public authority, it is to be re- 
garded as a tax under the National Housing Act; but if it 
is not so recognized as a tax locally and does not, there- 
fore, create such a prior lien upon the mortgaged property 
there is no reason for considering it as a tax in the admin- 
istration of the Federal statute. 

It is, therefore, my opinion upon this question that the 
Administrator is authorized to provide by regulation for 
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including as “taxes”, when determining the “value” of a 
mortgage, such assessments and water rates paid by the 
mortgagee as are recognized as taxes under the local law 
and by operation thereof made prior liens upon the mort- 
gaged property. 
Respectfully, 
STANLEY REED, 
Acting Attorney General. 
To the Presipent. 


AUTHORITY OF SECRETARY OF AGRICULTURE TO DISCLOSE ., 


CONFIDENTIAL INFORMATION OBTAINED FROM MILK DIS- 
TRIBUTORS, LICENSED UNDER THE AGRICULTURAL AD- 
JUSTMENT ACT 


Section 10 (i) of the Agricultural Adjustment Act, as amended by 
section 18 of the Act of August 24, 1935, does not authorize the 
Secretary of Agriculture to disclose to State authorities confidential 
information, furnished by licensed milk distributors prior to the 
date of the amendment, in violation of the conditions (embodied in 


regulations and licenses) under which it was obtained. 


DEPARTMENT OF JUSTICE. 
December 3, 1936. 


Sm: I have your letter of October 18 in which you re- 
quest my opinion as to your authority to comply with the 
requests of authorities of certain states for information in 
the possession of your Department relating to the names of 
distributors of milk; the number, names and locations of 
their respective producers; the prices which they have paid 
for milk; and the volume of milk which they have handled. 

The applicable statutory provision is contained in Sub- 
section (1) of Section 10, which was added to the Agricul- 
tural Adjustment Act by Section 18 of the Act of August 
24, 1935 [49 Stat. 767], and reads as follows: 

“(i) The Secretary of Agriculture upon the request of the 
duly constituted authorities of any State is directed, in 
order to effectuate the declared policy of this title and in 
order to obtain uniformity in the formulation, administra- 
tion, and enforcement of Federal and State programs relat- 
ing to the regulation of the handling of agricultural com- © 
modities or products thereof, to confer with and hold joint 
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hearings with the duly constituted authorities of any State, 
and is authorized to cooperate with such authorities; to 
accept and utilize, with the consent of the State, such State 
and local officers and employees as may be necessary; to 
avail himself of the records and facilities of such authori- 
ties; to issue orders (subject to the provisions of section 8c) 
complementary to orders or other regulations issued by such 
authorities; and to make available to such State authorities 
the records and facilities of the Department of Agriculture: 
Provided, That information furnished to the Secretary of 
Agriculture pursuant to section 8d (1) hereof shall be made 
available only to the extent that such information is rele- 
vant to transactions within the regulatory jurisdiction of 
such authorities, and then only upon a written agreement by 
such authorities that the information so furnished shall be 
kept confidential by them in a manner similar to that re- 
quired of Federal officers and employees under the provi- 
sions of section 8d (2) hereof.” [Italics supplied.] 

Your letter indicates that the information in question was 
furnished by holders of licenses (issued under Section 8 of 
the Agricultural Adjustment Act) which required that the 
information be supplied and contained the following clause: 

“ Confidential Information.—To the extent not otherwise 
expressly provided by this License, all information in the 
possession of the Secretary, the Market Administrator, their 
agents, or any official, which relates to the business or prop- 
erty of any person and which was furnished by or obtained 
from such person pursuant to the requirements of this Li- 
cense, shall be kept confidential in accordance with the ap- 
plicable General Regulations of the Agricultural Adjustment 
Administration.” 

The regulations mentioned in the quoted paragraph of 
the licenses provided that “information in the possession of 
any official which relates to the business or property of any 
person and which was furnished by or obtained from such 
person pursuant to the requirements of any marketing 
agreement or license * * * _ shall be kept confidential 
and shall not be disclosed, divulged or made public” except 
when required for use in a judicial proceeding or adminis- 
trative hearing, or “upon lawful demand made by the Pres- 
ident, or by either House of the Congress or any committee 
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thereof,” or when required by “other officials for use in the 
regular course of their official duties.” It was further pro- 
vided, however, that “such information may be combined 
and published in the form of general statistical studies or 
data in which the identity of the person furnishing such 
information or from whom it was obtained shall not be 
disclosed.” 

The Agricultural Adjustment Act (Sec. 10c, 48 Stat. 37) 
expressly authorized the Secretary of Agriculture, with ap- 
proval of the President, “ to make such regulations with the 
force and effect of law as may be necessary to carry out the 
powers vested in him,” and I have no doubt that the above- 
mentioned regulations represented a valid exercise of this 
authority. 

The provision of the amendatory Act of August 24, 1935, 
authorizing the Secretary “to make available to * * * 
state authorities the records and facilities of the Depart- 
ment of Agriculture,” should be given a reasonably broad 
construction, but it necessarily does not contemplate unre- 
stricted availability of every record and every facility of the 
Department of Agriculture with complete lack of distinc- 
tion. A particular record or class of records might be, not 
only confidential, but wholly irrelevant. Furthermore, I 
think we must indulge the presumption that agreements 
with citizens, made by administrative officers acting pur- 
suant to statutory authority, will be honored by the Con- 
gress. Indeed, the provisions of the amendatory act 
concerning the keeping confidential of information fur- 
nished the Secretary thereunder might be regarded as idle, 
and certainly would lose some force, if coupled with another 
provision properly interpreted as violating an earlier agree- 
ment respecting the non-disclosure of confidential informa- 
tion obtained prior to the date of the amendment. In this 
connection it is to be observed that the provision in the 
amendment concerning the disclosure to state authorities in 
confidence of information furnished the Secretary under new 
Section 8d does not relate to information obtained under 
another section of the original act prior to the date of the 
amendment. 

My conclusion is that the statute does not authorize a dis- 
closure of confidential information in violation of the con- 
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\ 
ditions (embodied in the regulations and licenses) under 
which it was obtained, but that you are authorized to supply 
the state authorities with compilations, statistics and data 
which do not identify an individual or individuals, as pro- 
vided in the regulations and in the licenses, including also 
mere lists of the names and addresses of producers, distribu- 
tors, etc. Beyond this the information requested should not 
be given unless it relates to something which you know to 
be of general knowledge or publicized by the producers or 
distributors themselves and therefore not to be regarded as 
confidential. 
Respectfully, 
STANLEY REED, 
Acting Attorney General. 


To the Secrerary OF AGRICULTURE. 


COMPROMISE OF OFFENSES AGAINST THE HARRISON 
NARCOTIC ACT IN PUERTO RICO 


Offenses committed in Puerto Rico against the Harrison Narcotie Act 
may be compromised under section 3229 of the Revised Statutes. 
Such compromises may be made by the local authorities, and the 
proceeds thereof may be retained by the Puerto Rican Government. 

Where doubt exists as to the construction of a statute great weight is 
properly given to the construction given it by the Executive De- 
partment charged with its Administration, and such construction is 
not to be overturned unless clearly wrong, or unless a different 
construction is plainly required. 


DEPARTMENT OF J USTICE, 
December 7, 1936. 

Sir: I have your letter of October 5, 1935, in which you 
state that the Puerto Rican authorities have requested your 
advice as to whether they have the power to compromise 
offenses committed in Puerto Rico against the Harrison Nar- 
cotic Act, and you therefore request my opinion on the fol- 
lowing questions: 

(1) Is section 3229 of the Revised Statutes applicable to 
offenses under the Harrison Narcotic Act committed in 
Puerto Rico? 

(2) If the answer to the first question is in the affirmative, 
is the authority to effect compromises vested in the officers of 
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the United States Treasury Department or in the Puerto 
Rican officials? 

(8) To which Government do the proceeds of compromises 
belong? 

Section 2 of the Harrison Narcotic Act (38 Stat. 786; 
U.S. C, title 26, sec. 1053) provides in part: 

“The provisions of this Act shall apply to the United 
States, the District of Columbia, the Territory of Alaska, the 
Territory of Hawaii, the insular possessions of the United 
States, and the Canal Zone.” 

Section 7 of the Act provides: | 

“ That all laws relating to the assessment, collection, remis- 
sion, and refund of internal revenue taxes, including section 
thirty-two hundred and twenty-nine of the Revised Statutes 
of the United States, so far as applicable to and not incon- 
sistent with the provisions of this Act, are hereby extended 
and made applicable to the special taxes imposed by this 
Act.” 

Section 3229 of the Revised Statutes provides in part: 

“The Commissioner of Internal Revenue, with the advice 
and consent of the Secretary of the Treasury, may compro- 
mise any civil or criminal case arising under the internal- 
revenue laws instead of commencing suit thereon; * * *” 

Under the provisions of section 2 above quoted the Harr1- 
son Narcotic Act is made applicable to Puerto Rico. 

Section 7 of the Act specifically provides that section 3229 
of the Revised Statutes is made applicable to “the special 
taxes ” imposed by the Act. 

If this were a novel proposition the reference only to “ the 
special taxes” might well raise a doubt as to whether the 
compromise of criminal liability incurred under the Act 
would be authorized. However, I am informed by officials in 
your Department that for more than twenty years the uni- 
form administrative practice of the Treasury Department 
has been to compromise both criminal and civil lability 
under the Harrison Narcotic Act, and to cover the proceeds 
into the Treasury as “miscellaneous internal-revenue re. 
ceipts”. Where there is a doubt as to the construction of a 
statute great weight is properly to be given to the construc- 
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tion consistently given to it by the executive department 
charged with its administration. United States v. Cerecedo 
Hermanos y Compania, 209 U. S. 337; Robertson v. Down- 
ing, 127 U. S. 607; United States v. Healey, 160 U. S. 1386. 
And such construction is not to be overturned unless clearly 
wrong, or unless a different construction is plainly required ; 
United States v. Johnston, 124 U. S. 236, 253; Hawley v. 
Diller, 178 U. S. 476, 488; United States v. Jackson, 280 
U. S. 183, 198. 

Applying this rule in the light of the long and uniform ad- 
ministrative practice, I perceive no reason why it should now 
be disturbed, particularly since it appears that the Congress 
has recognized and approved such practice in recent legisla- 
tion. Pursuant to the authority vested in the Secretary 
of the Treasury by the Act of March 3, 1927 (44 Stat., pt. 2, 
1381), establishing a Bureau of Customs and a Bureau of 
Prohibition in the Treasury Department, the Secretary trans- 
ferred the authority to compromise criminal and civil liabil- 
ity in narcotic cases from the Commissioner of Internal 
Revenue to the Commissioner of Prohibition (T. D. No. 1, 
April 1, 1927, Art. VI, pars. (1) (h)), who actually con- 
tinued to exercise this power until the Bureau of Narcotics 
was created by the Act of June 14, 1930 (46 Stat. 585). 
Since the passage of the latter act the power to compromise 
narcotic cases has been exercised by the Commissioner of 
Narcotics. It is to be assumed that Congress had notice of 
the interpretation with respect to the power to compromise 
_eriminal liability in narcotic cases as expressed in Prohibition 
Treasury Decision No. 1, and therefore recognized and ap- 
proved the administrative practice by authorizing the Secre- 
tary in the Act of June 14, 1930 to confer or impose the 
same powers on the Commissioner of Narcotics. Accord- 
ingly, it is my conclusion that offenses committed in Puerto 
Rico against the Act may be compromised under section 
3229 of the Revised Statutes. 

The administration of the Act in Puerto Rico is also pie: 
vided for in section 2 of the Act, which reads in part: 

“In Porto Rico and the Philippine Islands the administra- 
tion of this Act, the collection of the said special tax, and the 
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issuance Of the order forms specified in section two shall be 
performed by the appropriate internal-revenue officers of 
those governments, and all revenues collected hereunder in 
Porto Rico and the Philippine Islands shall accrue intact to 
the general governments thereof, respectively” [38 Stat. 
787]. 

The power vested in certain officials of the Treasury De- 
partment to compromise criminal and civil lability in nar- 
cotic cases, under section 3229 of the Revised Statutes, is 
incident to and an important aid in administrative enforce- 
ment. It would seem, therefore, that in delegating the 
administration of the Act to the Puerto Rican officials Con- 
gress must have intended to confer upon those officials the 
incidental administrative power to compromise. This view 
is supported by reason as well as by the practice in the ad- 
ministration of the Act in the Philippines, where, you state, 
offenses under the Act have long been compromised by the 
insular authorities. Accordingly, it is my conclusion that 
the authority to effect such compromises in Puerto Rico is 
vested in the Puerto Rican officials. 

Section 2 of the Act, above quoted, further provides that 
“all revenues collected hereunder in Porto Rico and the 
Philippine Islands shall accrue intact to the general govern- 
ments thereof, respectively.” Since liability incurred under 
the provisions of the Harrison Narcotic Act arises by reason 
of the failure to pay the special taxes provided therein, col- 
lections made in compromise of civil and criminal liability. 
under the Act appear to be “ revenues collected hereunder ”, 
and if collected in Puerto Rico will accrue to the general 
government of Puerto Rico under the above provision of the 
Act. | 

It is my opinion, therefore, that offenses against the Harri- 
son Narcotic Act committed in Puerto Rico may be compro- 
mised by the local authorities and the proceeds retained by 
the Puerto Rican Government. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 
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DEPOSITORIES FOR PUBLIC MONEY OF THE UNITED STATES 
IN THE PHILIPPINE ISLANDS—PHILIPPINE INDEPEND- 
ENCE ACT 


The provisions of section 85 of the Act of July 1, 1902, relating to the 
designation in the Philippine Islands of depositories for public 
money of the United States have not been repealed by section 15 of 
the Philippine Independence Act of March 24, 1984. 


DEPARTMENT OF JUSTICE, 
December 7, 1936. 


Sir: keene is made to the letter of the Acting Sec- 
retary of the Treasury of October 8, 1935, in which my 
opinion is requested as to whether or not the provisions of 
the Act of July 1, 1902, 82 Stat. 711 (Section 85, relating 
to the designation in the Philippine Islands of depositories 
for public money of the United States) have been repealed 
by section 15 of the Philippine Independence Act, approved 
March 24, 1934 (48 Stat. 456, 464). 

Section 85 of the Act of July 1, 1902, reads: 

“That the treasury of the Philippine Islands and such 
banking associations in said islands with a paid up capital 
of not less than two million dollars and chartered by the 
United States or any State thereof as may be designated by 
the Secretary of War and the Secretary of the Treasury of 
the United States shall be depositories of public money of 
the United States, subject to the provisions of existing law 
governing such depositories in the United States: Provided, 
That the treasury of the government of said islands shall 
not be required to deposit bonds in the Treasury of the 
United States, or to give other specific securities for the 
safe-keeping of public money except as prescribed, in his 
discretion, by the Secretary of War.” \ 

Section 15 of the Philippine Independence Act is as 
follows: 

“Except as in this Act otherwise provided, the laws now 
or hereafter in force in the Philippine Islands shall continue © 
in force in the Commonwealth of the Philippine Islands 
until altered, amended, or repealed by the Legislature of the 
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Commonwealth of the Philippine Islands or by the Con- 
gress of the United States, and all references in such laws 
to the government or officials of the Philippines or Philip- 
pine Islands shall be construed, insofar as applicable, to 
refer to the government and corresponding officials respec- 
tively of the Commonwealth of the Philippine Islands. The 
government of the Commonwealth of the Philippine Islands 
shall be deemed successor to the present government of the 
Philippine Islands and of all the rights and obligations 
thereof. Except as otherwise provided in this Act, all laws 
or parts of laws relating to the present government of the 
Philippine Islands and its administration are hereby re- 
pealed as of the date of the inauguration of the government 
of the Commonwealth of the Philippine Islands.” 

Since the new government of the Commonwealth of the 
Philippines was inaugurated on November 15, 1935, the re- 
peal provisions contained in the last sentence of section 15 
are now in effect. 

It will be noted that the first sentence of section 15 of the 
Philippine Independence Act is a saving clause which pro- 
vides that, “ except as otherwise provided in this Act,” the 
laws in force in the Philippine Islands shall continue in 
force in the Commonwealth of the Philippines unless altered, 
amended or repealed by the legislature of the Common- 
wealth, or by the Congress of the United States; whereas 
the last sentence of section 15 is a repealing clause which 
provides that, “except as otherwise provided in this Act,” 
all laws or parts of laws relating to the “ present govern- 
ment of the Philippine Islands and its administration ” are 
repealed as of the date the new government is inaugurated. 
Thus the repealing clause refers only to the laws relating to 
the former government of the Philippine Islands and its 
administration, while the saving clause refers to the laws 
now or hereafter in force in the Philippine Islands. It 
seems clear, taking these two clauses together, each expressly 
excepting the other, that they were intended to and do refer 
to different classes of laws: the saving clause, to the general 
laws in force in the Islands at the time of the inauguration 
of the new government; the repealing clause, to the limited 
class of laws, which may be designated as political in char- 
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acter, affecting only the old form of government and its ad- 
ministration. Naturally, the latter class of laws would not 
be applicable to the new form of government and logically 
would be superseded upon its advent. Indeed, if the re- . 
pealing clause were absent, such laws, insofar as they might 
be inconsistent or in conflict with the provisions for the new 
government, would be held to be repealed by necessary 
implication. 

On the other hand, it would be unreasonable to suppose 
that the Congress intended that the general laws in force 
in the Islands should be repealed upon the inauguration of 
the new government, leaving a lawless and chaotic hiatus 
. until new laws should be passed by the legislature of the new 
government or by the Congress of the United States. The 
saving clause apparently was inserted to anticipate any 
such untoward result. There is nothing in the provisions 
of the Act relating to the establishment of the new gov- 
ernment indicating any intent suddenly to overthrow the 
existing body of law, whether Federal or Insular, in force 
in the Philippine Islands, upon the birth of the new Com- 
monwealth. On the contrary, by the saving clause and the 
repealing clause, the Act discriminatingly incorporates the 
general rule of public law voiced by the Supreme Court, 
speaking through Mr. Justice Field, in Chicago, Rock [sland 
and Pacific Railway Company v. McGlinn, 114 U. S. 542, 
and quoted in Downes v. Bidwell, 182 U.S. 244, 298: 

“It is a general rule of public law, recognized and acted 
upon by the United States, that whenever political jurisdic- 
tion and legislative power over any territory are transferred 
from one nation or sovereign to another, the municipal laws 
of the country, that is, laws which are intended for the pro- 
tection of private rights, continue in force until abrogated 
or changed by the new government or sovereign. By the 
cession public property passes from one government to the 
other, but private property remains as before, and with it 
those municipal laws which are designed to secure its peace- 
ful use and enjoyment. As a matter of course, all laws, 
ordinances, and regulations in conflict with the political 
character, institutions, and constitution of the new govern- 
ment are at once displaced. Thus, upon a cession of polit- 
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ical jurisdiction and legislative power—and the latter is 
involved in the former—to the United States, the laws of 
the country in support of an established religion, or abridg- 
ing the freedom of the press, or authorizing cruel and un- 
usual punishments, and the like, would at once cease to be 
of obligatory force without any declaration to that effect; 
and the laws of the country on other subjects would neces- 
sarily be superseded by existing laws of the new government 
upon the same matters. But with respect to other laws 
affecting the possession, use and transfer of property, and 
designed to secure good order and peace in the community, 
and promote its health and prosperity, which are strictly 
of a municipal character, the rule is general, that a change 
of government leaves them in force until, by direct action of 
the new government, they are altered or repealed. American 
Insurance Co. v. Canter, 1 Pet. 542; Halleck, International 
Law, ch. 34 § 14. (P. 546, 547).” 

This construction of the Act accords also with the rule 
that a statute is to be construed so as to give effect to all 
its parts, if possible, since it rationally reconciles the saving 
and the repealing clauses so that both may stand. 

Section 85 of the Act of July 1, 1902, does not seem to 
fall within the repealing clause of Section 15 of the Philip- 
pine Independence Act as a law “relating to the present 
government of the Philippine Islands and its admuinistra- 
tion.” It merely designates in the Philippines certain de- 
positories of public money of the United States and, permits 
one of them—the treasury of the Philippine Islands—to 
qualify as such a depository without furnishing security, 
except as prescribed, in his discretion, by the Secretary of 
War. The purpose of Section 85 apparently was to furnish 
a safe place in which disbursing officers of the United States 
might deposit the large amounts entrusted to their care, as is 
evidenced by the Committee report respecting that Section: 

“The Treasury of the Philippine Islands is made an 
authorized depository of the funds of the United States, 
in accordance with the general desire of disbursing officers, 
who can not now find a legal depository for the large 
amounts intrusted to their care.” (House Report No. 1540, 
57th Congress, lst Session. See also, House Report No. 
2496, 57th Congress, 1st Session.) 
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It is, therefore, my opinion that Section 85 of the Act of 
July 1, 1902, has not been repealed by Section 15 of the 
Philippine Independence Act of 1934. 

I may add that if any mandatory aspect is implicit in 
Section 85 requiring the treasury of the Philippine Islands 
to accept deposits, it 1s to be observed that Section 15 of the 
Philippine Independence Act expressly provides that “The 
Government of the Commonwealth of the Philippine Is- 
lands shall be deemed successor to the present government 
of the Philippine Islands and of all the rights and obliga- 
tions thereof.” This provision is adopted by the “ Ordinance 
Appended To The Constitution” of the new government, 
in Section 1 (7) and Section (3). It thus appears that 
both the Congress and the new government of the Islands 
expressly contemplated assumption by the treasury of that 
government of such obligation to accept the deposits con- 
templated by Section 85 of the Act of July 1, 1902, as may 
have rested upon the treasury of the old government. If 
Section 85 be assumed mandatory in any aspect, still it 
would not be a law “relating to the present government of 
the Philippine Islands and its administration” in the sense 
in which I conceive those words to be used in Section 15 of 
the Philippine Independence Act of 1934; and, therefore, 
Section 85 still would not be within the repealing clause 
and would be within the saving clause of Section 15. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


EFFECT OF CERTAIN PROVISIONS OF THE BANKING ACT OF 
19385 ON THE POSTAL SAVINGS ACT OF JUNE 25, 1910, AS 
AMENDED 


1. The mandatory provision of section 2 of the amendment of May 
18, 1916, to the Postal Savings Act, requiring postal savings funds 
to be deposited in member banks of the Federal Reserve System, 
provided such banks agree to pay interest at the rate of not less 
than 244%, has been repealed by the Banking Act of 1935; and 
the Board of Trade of the Postal Savings System is now empow- 
ered in its discretion to deposit postal savings funds in member 
banks of the Federal Reserve System at such rate of interest as 
may be fixed by the Board of Governors. 
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2. The uniform-interest requirement of section 2 of the amendment 
of May 18, 1916, must be deemed repealed by the Banking Act 
of 1985; and the Board of Trustees of the Postal Savings System 
may, in its discretion, deposit postal savings funds in member 
banks of the Federal Reserve System at interest rates which vary 
in different localities. 

3. The said Board of Trustees is not required to dispose of any part 
of its investments for the purpose of redepositing such funds in 
qualified banks. 

4. Section 341 of the Banking Act of 1985 supplements section 7 of 
the Postal Savings Act, as amended, with the result that no inter- 
est on postal savings deposits is payable in excess of the rate 
prescribed by the Board of Governors for payment by member 
banks on savings deposits; and the interest of 2% prevails except 
that whenever the interest rate prescribed by the Board of Gov- 
ernors is less than 2%, such lower rate shall be paid. ~ 


DEPARTMENT OF JUSTICE, 
December 26, 1935. 

Str: In your letter of September 27, 1935, you requested 
my Opinion as to the effect of certain provisions of sections 
324 and 341 of Title III of the Banking Act of 1935 (Act 
of August 23, 1935; Public No. 305, 74th Congress) on the 
Postal Savings Act of June 25, 1910, as amended. 

In complying with your request, I shall take up in their 
order the specific questions submitted in the enclosure con- 
tained in your letter. 

Question No. 1. “ Whether the mandatory feature of the 
amendment of May 18, 1916, to the organic Postal Savings 
Act has been annulled with respect to member banks of the — 
Federal Reserve System by the Banking Act of 1935, it being 
assumed that there has been no change‘in the law with re- 
spect to mandatory deposits in qualified nonmember banks.” 

Section 2 of the amendment of May 18, 1916 to the Postal 
Savings Act (39 Stat. 159; U. S. C., Title 39, Sec. 759) 
provides in part as follows: 

“ Sec. 2. That postal savings Funds received under the 
provisions of this Act shall be deposited in solvent banks, 
whether organized under National or State laws, and whether 
member banks or not of the Federal reserve system estab- 
lished by the Act approved December twenty-third, nineteen 
hundred and thirteen, being subject to National or State 
supervision and examination, and the sums deposited shall 
bear interest at the rate of not less than two and one-fourth 
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per centum per annum, which rate shall be uniform through- 
out the United States and Territories thereof; * * * 
The funds received at the postal savings depository offices in 
each city, town, village, and other locality shall be deposited 
in banks located therein (substantially in proportion to the 
capital and surplus of each such bank) willing to receive 
such deposits under the terms of this Act and the regula- 
tions made by authority thereof: Provided, however, If one 
or more member banks of the Federal reserve system estab- 
lished by the Act approved December twenty-third, nineteen 
hundred and thirteen, exists in the city, town, village, or 
locality where the postal savings deposits are made, such 
deposits shall be placed in such qualified member banks sub- 
stantially in proportion to the capital and surplus of each 
such bank, but if such member banks fail to qualify to re- 
ceive such deposits, then any other bank located therein 
may, as hereinbefore provided, qualify and receive the 
same. * * * If at any time the postal savings deposits 
in any State or Territory shall exceed the amount which the 
qualified banks therein are willing to receive under the terms 
of this Act, and such excess amount is not required to make 
up the reserve fund of five per centum hereinbefore pro- 
vided for, the board of trustees may invest all or any part 
of such excess amount in bonds or other securities of the 
United States, When, in the judgment of the President, 
the general welfare and interests of the United States so 
require, the board of trustees may invest all or any part of 
the postal savings funds, except the reserve fund of five 
per centum herein provided for, in bonds or other securities 
of the United States. * * *” (39 Stat. 159). 

The effect of the foregoing provisions is that postal savings 
funds shall be deposited in banks, whether or not they are 
members of the Federal reserve system, and that the sums 
deposited shall bear interest at the rate of not less than two 
and one-fourth per centum per annum, such rate to be uni- 
form throughout the United States. The statute imposes a 
mandatory duty upon the Board of Trustees of the Postal 
Savings System to deposit postal savings funds in banks 
which are willing to receive such deposits under the terms of 
the Act, 1. e., banks which are willing to pay interest at the 
rate of two and one-fourth per centum, or more. The statute 
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does not impose on the banks any obligation to accept deposits 
on the terms so specified. 

Section 341 of Title ITI of the Banking Act of 1935 (49 
Stat. 721), provides in part as follows: 

“ Section 8 of the Act entitled ‘An Act to establish postal 
savings depositories for depositing savings at interest with 
the security of the Government for repayment thereof, and 
for other purposes’, approved June 25, 1910, as amended 
(U.S. C., title 39, sec. 758; Supp. VII, title 39, sec. 758), is 
amended by striking out the first sentence thereof and insert- 
ing in lieu thereof the following: ‘ Notwithstanding any 
other provision of law * * * (8) postal savings deposi- 
tories may deposit funds on time in member banks of the 
Federal Reserve System subject to the provisions. of the 
Federal Reserve Act, as amended, and the regulations of the 
Board of Governors of the Federal Reserve System, with 
respect to ‘the payment of time deposits and _ interest 
thereon.’ ” 

Section 324 (c) of the same Act (49 Stat. 714, 715), pro- 
vides in part as follows: 

“The Board of Governors of the Federal Reserve System 
shall from time to time limit by regulation the rate of inter- 
est which may be paid by member banks on time and savings 
deposits, and shall prescribe different rates for such payment 
on time and savings deposits having different maturities, or 
subject to different conditions respecting withdrawal or re- 
payment, or subject to different conditions by reason of differ- 
ent locations, or according to the varying discount rates of 
member banks in the several Federal Reserve districts.” 

Thus the amendment of 1935 in effect provides that not- 
withstanding any other provision of law, postal savings funds 
may be deposited on time in member banks of the Federal 
Reserve System subject to the provisions of the Federal Re- 
serve Act and the regulations of the Board of Governors of 
the Federal Reserve System relative to the rate of interest 
which may be paid on such deposits. The Board of Gover- 
nors is expressly given power to fix the rate of interest. 

While repeals by implication are not favored, neverthe- 
less where there is a positive repugnance, or inconsistency 
between a prior and a later statute, the later enactment re- 
peals the earlier law to the extent of such inconsistency. 


The Postmaster General 393 


This principle applies to the situation under discussion. 
While the 1935 statute does not in express terms repeal any 
part of the 1916 statute, there is a clear inconsistency be- 
tween them. The 1935 statute in effect provides that postal 
savings funds may be deposited in member banks of the 
Federal Reserve System at whatever rate of interest such 
banks have been directed to pay by regulation of the Board 
of Governors. This necessarily repeals the earlier provi- 
sions to the effect that postal savings funds shall not be 
deposited with member banks of the Federal Reserve Sys- 
tem unless they agree to pay interest at the rate of at least 
two and one-fourth per centum. 

This conclusion is fortified by the consideration that sec- 
tion 341 (3) would add nothing to the pre-existing laws if 
not interpreted in this manner. Every statute should be so 
interpreted as to give it some effect. Under section 2 of the 
amendment of May 18, 1916, the duty was placed upon the 
Board of Trustees of the Postal Savings System to deposit 
postal savings funds with qualified member banks of the 
Federal Reserve System. Hence, if section 341 (8) were 
construed merely to authorize the deposit of such funds in 
member banks in case they were willing to receive the de- 
posits under the terms of the Postal Savings Act, it would 
add nothing to the pre-existing legislation. It would seem 
to follow, therefore, that Congress must have intended sec- 
tion 341 (3) to authorize the deposit of postal savings funds 
in member banks at whatever rate of interest those banks 
were willing to pay. 

However, section 341 (3) merely makes permissive, rather 
than mandatory, the deposit of postal savings funds in mem- 
ber banks at rates lower than those prescribed by section 2 
of the Amendment of May 18, 1916. The language of the 
section 1s that postal savings depositories may deposit funds 
on time in member banks subject to the provisions of the 
Federal Reserve Act and the regulations of the Board of 
Governors regarding interest. It does not state that such 
funds shall be so deposited; and it is the general rule that 
permissive words will be construed to be mandatory only 
where it 1s necessary to give effect to the clear policy and 
intention of the legislature. Farmers and Merchants Bank 
of Monroe v. Federal Reserve Bank, 262 U. S. 649, 662-668 ; 
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United States v. Thoman, 156 U. S. 358, 859; Zhompson v. 
Lessee of Carroll, 22 How. 422, 4384. Manifestly, there is 
nothing in this Act which tends to show that it was the 
policy and intention of Congress to make mandatory the 
deposit of postal savings funds in member banks subject to 
the regulations of the Board of Governors of the Federal 
Reserve System. 

In view of the foregoing considerations, I answer Question 
No, 1 in the affirmative, i. e., that the mandatory provision 
of section 2 of the Amendment of May 18, 1916, requiring 
postal savings funds to be deposited in member banks of 
the Federal Reserve System, provided such banks agree to 
pay interest at the rate of not less than two and one-fourth 
per centum per annum, has been repealed by the Act of 1935, 
so that the Board of Trustees of the Postal Savings System 
is now empowered in its discretion to deposit postal savings 
funds in member banks of the Federal Reserve System at 
such rate of interest as may be fixed by the Board of Gov- 
ernors. 

Question No. 2. “Whether the Board of Trustees of the 
Postal Savings System may, in its discretion, have a varying 
rate of interest for different localities.” 

Section 2 of the Amendment of May 18, 1916, provides 
that the interest rate on postal savings funds. shall be uni- 
form throughout the United States. However, section 324 
(c) of the Act of 1935 provides that the Board of Governors 
of the Federal Reserve System shall limit by regulation the 
rate of interest which may be paid by member banks on 
time and savings deposits, and shall prescribe different rates 
of interest for such deposits subject to different conditions 
by reason of different locations. As heretofore indicated 
this provision is applicable to deposits of postal savings 
funds in member banks. It follows, therefore, in the light 
of the conclusion reached in the answer to Question No. 1, 
that the uniform interest requirement of section 2 of the 
Amendment of 1916 must be deemed repealed by the Act 
of 1935. I, therefore, conclude that postal savings funds 
may be deposited in member banks of the Federal Reserve 
System at interest rates which vary in different localities, 
should the Board of Trustees of the Postal Savings System 
elect to deposit such funds with member banks. 
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It follows that I answer Question No. 2 in the affirmative. 

Question No. 3. “Whether the Board of Trustees of the 
Postal Savings System is by law obligated to dispose of any 
part of its investments for the purpose of redepositing such 
funds in qualified banks.” 

Section 2 of the Amendment of May 18, 1916, provides 
that if at any time the postal savings deposits in any State 
or territory exceed the amount which the qualified banks 
therein are willing to receive under the terms of the Act, 
and such excess amount is not required to make up the re- 
serve fund of five per centum, the Board of Trustees may 
invest all or any part of such excess amount in bonds or 
other securities of the United States. It also provides that 
the Board of Trustees may at any time dispose of such bonds 
and use the proceeds to meet withdrawals of deposits by 
depositors. 

I understand that the Board of Trustees of the Postal 
Savings System has invested in Government securities postal 
savings funds which banks in certain localities have been | 
unwilling to take under the terms of the Act. You suggest 
that in the event of a reduction of the rate of interest pay- 
able on postal savings deposits banks may become desirous of 
obtaining these deposits which they were unwilling to take 
previously, and inquire whether the Board of Trustees of 
the Postal Savings System is obligated to dispose of the 
securities in which it has invested its funds for the purpose 
of depositing such funds in qualified banks which have or 
may become willing to receive the deposits. 

As has been demonstrated above, the Act of 1935 does not 
Impose any obligation on the Board of Trustees of the Postal 
Savings System to deposit funds with member banks of the 
Federal Reserve System at rates of interest lower than those 
theretofore received. It merely empowers the Board of Trus- 
tees to do so in its discretion. It necessarily follows that 
the Board of Trustees is under no obligation to dispose of 
Government bonds or securities and deposit the proceeds at 
a lower rate of interest than had previously been paid. 

Moreover, even if the word “ may ” in section 341 (3) of the 
Act of 1935 were construed to mean “shall,” so as to impose 
a duty on the Board of Trustees to deposit funds in member 
banks at whatever rates of interest they might be paying, 
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it still would seem clear that the Board of Trustees would 
be under no obligation to dispose of Government securities 
in order to deposit the proceeds in member banks. There is 
no intimation in the statutes under consideration that a bank 
which at one time has declined the opportunity to receive 
postal savings funds on deposit may thereafter change its 
attitude and insist that the Board of Trustees sell Govern- 
ment securities in order to deposit the proceeds with the 
bank. | 

For these reasons I answer Question No. 3 im the negative. 

VYuestion No. 4. “Whether the Board of Trustees of the 
Postal Savings System may legally prescribe a less rate than 
2% on postal savings deposits, to be uniform throughout the 
United States, even though the rate to be prescribed be less 
than the rate prescribed for savings deposits by the Board 
of Governors of the Federal Reserve System for certain 
Federal Reserve districts.” 

Section 7 of the Postal Savings Act (36 Stat. 816) as 
amended (U.S. C., Title 39, Sec. 757) provides that— 

“* * * interest at the rate of two per centum per annum 
shall be allowed and entered to the credit of each depositor 
once in each year * * *,” | 

Section 341 of Title III of the Act of 1935, referred to 

above, provides that— 
“ Notwithstanding any other provision of law, (1) each de- 
posit in a postal savings depository office shall be a savings 
deposit * * *; (2) no interest shall be paid on any such 
deposit at a rate in excess of that which may lawfully be paid 
on savings deposits under regulations prescribed by the 
Board of Governors of the Federal Reserve System * * * 
for member banks * * * located in or nearest to the 
place where such depository office is situated * * *” (49 
Stat. 721). 

As has been noted above, section 324 (c) of the Act of 1935 
empowers the Board of Governors of the Federal Reserve 
System to limit by regulation the rate of interest to be paid 
by member banks on time and savings deposits, and author- 
izes it to prescribe different rates of interest for such deposits 
subject to different conditions by reason of different 
locations. 
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In the light of the rules of statutory construction hereto- 
fore discussed, section 341 of the Act of 1935 must be deemed 
to supplement section 7 of the Postal Savings Act rather than 
to repeal it in its entirety. Its effect is to provide that no 
interest shall be paid on any postal savings deposits in excess 
of the rate prescribed by the Board of Governors for pay- 
ment by member banks on savings deposits. It follows, there- 
fore, that wherever the interest rate so prescribed is lower 
than tw per centum, such lower rate shall be the rate paid on 
postal savings deposits. In all other instances the interest 
rate of two per centum is to prevail. 

Consequently, I answer Question No. 4 in the negative. 

Respectfully, 

HOMER CUMMINGS, 


To the Posrmastrer GENERAL. 
® 


CITIZENSHIP OF ADOPTED CHILD 


A child under twenty-one years of age and actually resident within the 
United States becomes a citizen upon the naturalization of his 
mother, under Section 2172 of the Revised Statutes, notwith- 
standing his previous adoption by another. 

The reasoning of the opinion of June 17, 1935, to the Secretary of 
State, relating to the citizenship of an adopted child, is applicable 
here, 

DEPARTMENT OF JUSTICE, 
| January 7, 1936. 
.Mapam: I have the honor to refer further to your letter of 

August 17, 1935, requesting my opinion as to the citizenship 

of Mr. Charles R. de Sales who has applied for a certificate 

of derivative citizenship under Section 33 of the Act of June 

29, 1906, as amended by the Acts of March 2, 1929, May 25, 

1932, and April 19, 1934 (34 Stat. 596; 45 Stat. 1512, 1515; 

47 Stat. 165, 166; 48 Stat. 597; U. 8. C., Title 8, Sec. 399c), 

which reads, in part, as follows: 

“Any individual over twenty-one years of age who claims 
to have derived United States citizenship through the natur- 
alization of a parent, or a husband, may, upon the payment 
of a fee of $5, make application to the Commissioner of 
Naturalization, accompanied by two photographs of the 
applicant, for a certificate of citizenship. Upon proof to 
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the satisfaction of the commissioner that the applicant is a 
citizen and that the alleged citizenship was derived as 
claimed, and upon taking and subscribing to, before a desig- 
nated representative of the Bureau of Naturalization within 
the United States, the oath of allegiance required by the 
naturalization laws of a petitioner for citizenship, such indi- 
vidual shall be furnished a certificate of citizenship by the 
commissioner, but only if such individual is at the time 
within the United States. In all courts, tribunals, and 
public offices of the United States, at home and abroad, of 
the District of Columbia, and of each State, Territory, or 
insular possession of the United States, the certificate of 
citizenship issued under this section shall have the same 
effect as a certificate of citizenship issued by a court having 
naturalization jurisdiction.” 

Mr. de Sales was born in Germany of German parents on 
January 25, 1902. His father, Michel Langbauer, died 
when the child was quite young and thereafter his mother, 
Anna Langbauer, with the child in her custody took up 
residence with a friend, Mrs. Regina A. de Sales, an Ameri- 
can citizen, then in Europe. In 1914 Mrs. Langbauer and 
the child came to the United States with Mrs. de Sales and 
established their permanent residence with her in New York 
City. In 1915 the child was adopted by Mrs. de Sales under 
the laws of New York. In 1921, when the child was 19 
years of age and still residing in New York, Mrs. Langbauer 
was admitted to citizenship under the naturalization laws 
in a proceeding before the Supreme Court, New York 
County. Mr. de Sales was married to a citizen of the United 
States in 1931. : 

The foregoing facts are indicated by documents submitted 
to me by your Department and by the Department of State. 
It is also stated in a memorandum which accompanied your 
letter that when Mrs. de Sales, Mrs. Langbauer, and the 
child came to the United States in 1914, the latter’s name 
was included in Mrs. de Sales’ passport as the result of a 
mistaken assumption by a consular officer that the child was 
hers and that consequently the immigration records evidence 
the child’s admission as the child of a citizen of the United 
States. It is further stated that “to remedy that bona fide 

mistake, the order of the Board of Review recommends that 
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the immigration record be amended to show that Mr. de 
Sales was admitted as an alien in 1914.” It is, of course, 
primarily within the province of your Department to deter- 
mine the question of the regularity of Mr. de Sales’ ad- 
mission and to correct your records so as to show the true 
facts; and, under the circumstances, I have no occasion to 
deal further with this phase of the matter. 

Mr. de Sales claims American citizenship by virtue of the 
naturalization of his mother, Mrs. Langbauer. It is urged 
in his behalf that the case “falls wholly within” the provi- 
sions of Section 5 of the Act of March 2, 1907, c. 2534, 34 
Stat. 1228, 1229 (U.S. C., Title 8, Sec. 8), “and also within” 
the provisions of Section 2172 R. S., which originated in the 
Act of April 14, 1802, c. 28, 2 Stat. 153, 155 (U.S. C., Title 
8, Sec. 7). Both sections are copied below: 

Section 2172 R. S. “The children of persons who have 
been duly naturalized under any law of the United States, 
or who, previous to the passing of any law on that subject, 
by the Government of the United States, may have become 
citizens of any one of the States, under the laws thereof, 
being under the age of twenty-one years at the time of the 
naturalization of their parents, shall, if dwelling in the 
United States, be considered as citizens thereof * * *.” 

Section 5, Act March 2, 1907. “That a child born without 
the United States of alien parents shall be deemed a citizen 
of the United States by virtue of the naturalization of or 
resumption of American citizenship by the parent: Pro- 
vided, That such naturalization or resumption takes place 
during the minority of such child: And provided further, 
That the citizenship of such minor child shall begin at the 
time such minor child begins to reside permanently in the 
United States.” (34 Stat. 1229.) 

As pointed out in my opimion of June 17, 1935, to the 
Secretary of State, it has heretofore been judicially decided 
that each of the foregoing sections is effective; that the 
section first quoted applies to foreign-born minor children 
dwelling in the United States at the time of the naturaliza- 
tion of the parent; and that the other section applies to such 
children who are absent from the United States when the 
parent is naturalized but afterwards come to the United 
States during their minority and establish permanent resi- 
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dence. United States v. Tod, 297 Fed. 385, 392. Therefore, 
the applicant’s claim to American citizenship depends upon 
the proper interpretation of Section 2172, although it is 
not apparent that a different conclusion would be required 
if the 1907 statute were regarded as applicable. 

In the opinion of June 17, 1935 (38 Op. 217), I con- 
cluded that both of these sections provided for derivative 
citizenship of minor children consequent upon the naturalli- 
zation of their natural parents and the satisfaction of the 
statutory residence requirements—that neither was to be 
construed as providing for derivative citizenship of adopted 
children consequent upon the naturalization of their adop- 
tive parents. These conclusions were based upon the con- 
sideration that modern adoptions of minor children were 
unknown, and therefore not contemplated by the Congress, 
at the time of the passage of the Act of April 14, 1802; that 
the words of this statute did not acquire a broader meaning 
(as including adopted children, etc.) from their subsequent 
inclusion in the Revised Statutes, nor because many years 
after the original enactment local statutes, passed from time 
to time, have provided for the adoption of children; and 
that neither the language of the 1907 statute nor a considera- 
tion of the purpose apparently sought to be accomplished 
through its enactment warranted attributing to the words 
“parent” and “child,” as used therein, a meaning sufficiently 
broad to include an adoptive parent and an adopted child. 

The reasoning of that opinion leads to the conclusion that 
the Congress, not only did not provide for derivative citizen- 
ship of adopted children (upon the naturalization of their 
adoptive parents), but did not recognize adoptions at all or 
accord them any effect in citizenship matters. It is unneces- 
sary, however, to base the conclusion in this case solely upon 
the reasoning employed in that opinion. 

Local adoption statutes—which are by no means uni- 
form—are primarily purposed to bring about the creation 
of new relationships, but with necessary, incidental effect 
upon those which already exist. They do not, and they can- 
not, obliterate the actual physical fact of paternity or 
maternity. Considering only what is effaced or removed, 
as distinguished from that which 1s created, modern adop- 
tion accomplishes only results long known in the law and 
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flowing equally from other possible happenings in the life 
of aminor. Thus, adoption destroys the right of the natural 
parent to the custody, control, services and earnings of his 
child and relieves him of any legal duty to support, educate 
and otherwise provide for the child; but all these results 
follow upon attainment of majority by the child (depend- 
ent upon local statutes) and may, whally or in varying 
degrees, follow upon earlier marriage, emancipation, ap- 
prenticeship, maritime service, conscription or enlistment in 
the armed forces, the commitment of the child to legal 
custody, guardianship, etc. 

The Congress, of course, knew of these possibilities— 
some with effect equal to adoptions in destroying both cus- 
tomary and legalistic relationships of parent and minor 
child—but it did not expressly provide for them and I 
cannot read the statute as excluding all individuals so af- 
fected from the status of “child,” as the word is used in the 
Federal statute. I cannot say, for instance, that a female of 
eighteen years would not have acquired citizenship under 
the Act of April 14. 1802, through the naturalization of her 
parent if living in Vermont because she there attained her 
majority at eighteen (Vt. Const., 1786, Art. I; Sparhawk et 
al. v. Administrator of Ozias Buell et al., 9 Vt. 41, 78), 
when the Federal statute applies to children under twenty- 
one years of age without exception. Furthermore, the giv- 
ing of a child for adoption by another may be likened to 
the giving of a child in marriage, and the legal effects 
upon existing relations are very much the same; yet both 
your Department and the Department of State, as I have 
been informed upon inquiry, take the position that marriage 
of a minor does not affect the operation of the statute as 
conferring derivative citizenship upon the subsequent natu- 
ralization of the parent, and I have been referred to an 
unreported decision of a Federal District Court in which 
the question was raised and the departmental view sustained. 

The conclusions are required that the Congress spoke of 
children in the natural sense without regard to the existence 
or nonexistence in particular cases of the ordinary legal 
incidents of the relationship of parent and minor child; 
that the existing naturalization statutes do not recognize 
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adoption; and that, on the other hand, these statutes do 
require us to look to the natural parents of adopted children 
in citizenship matters. For example, some peoples are in- 
eligible for citizenship under our laws because of a race or 
nationality regarded as non-assimilable, and it is inescapa- 
ble that eligibility in this respect is to be determined in a 
given case by looking to the parents from whom the indi- 
vidual is descended, not the person or persons who may have 
adopted him. 

It is therefore my opinion that the applicant is a citizen 
of the United States by virtue of the naturalization of his 
mother, during his minority, when both he and his mother 
were living within the United States, notwithstanding that 
he had previously been adopted by another. 

Respectfully, — 
HOMER CUMMINGS. 

To the Secretary or Lazor. 


ISSUANCE OF PATENTS TO GOVERNMENT EMPLOYEES 


In order that an application for a patent may be received and a patent 
granted, without payment of fees, under the Act of March 3, 
1883, c. 143, 22 Stat. 603, as amended by the Act of April 30, 1928, 
ce. 640, 45 Stat. 467, the invention covered by the application must 
have been made by an “officer, enlisted man, or employee of the 
Government, except officers and employees of the Patent Office.” 

Each applicant for a patent must be in the service of the United 
States and within one of the classes prescribed by the statute at 
the time the application for a patent is filed, or the right to file 
an application accrues in cases covered by proper contracts. 

The statutory waiver of fees is not affected by the fact that the appli- 
eant for a patent, after filing his application in due compliance 
with the statute, dies or leaves the service of the Government 
before the patent is actually granted. 

The statute contemplates and authorizes an agreement by the inventor, 
while in the service of the United States, that the invention may 
be manufactured and used by or for the Government, if patented, 
without payment of royalty, and the consideration therefor is 
the right to file and prosecute an application for a patent without 
payment of fees. 

Such an agreement may be carried out and the inventor permitted 
to file and prosecute an application for a patent without payment 
of fees, notwithstanding that his services with the Government 
may be discontinued prior to the actual filing of the application. 
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Neither the letter nor the spirit of the law warrants any distinction 
based upon permanent or temporary status, or duration of service, 
so long as the individual is actually in the service of the United 
States when the invention is made and the necessary steps are 
taken to insure the application of the statute. 

Eligibility under the statute is dependent upon service as an existing 
fact, and not upon past service or possible future service, 


DEPARTMENT OF JUSTICE, 
January 14, 19386. 


Sir: Under date of July 31, 1935, you requested my opin- 
ion upon several questions propounded by the Commissioner 
of Patents and arising under the Act of March 3, 1883, c. 143, 
22 Stat. 603, 625, as amended by the Act of April 30, 1928, 
c. 460, 45 Stat. 467 (U. S. C., Title 35, Sec. 45), which pro- 
vides for the issuance of patents to officers, enlisted men and 
employees of the Government without the payment of any 
fee in the circumstances and upon the conditions stated in 
the statute. The questions are set forth as follows in the 
Commissioner’s letter to you of July 8, 1935: 

“Whether the Commissioner of Patents is authorized, 
under the Act of 1883, as amended, to grant a patent, with- 
out receipt of the regular fees, under each of the following 
conditions: 

“When the inventor makes an invention while employed 
by the Government but does not file a patent application 
until after such employment has terminated ? 

“When the inventor makes an invention and files a patent 
application thereon while employed by the Government but 
thereafter leaves the government service prior to the issu- 
ance of the patent? 

“When the inventor completes an invention prior to em- 
ployment by the Government but does not file a patent 
application until after such employment commences? 

“When an inventor who is not employed by the Govern- 
ment assigns his invention to a government employee * * *. 

“With respect to joint inventors * * * [QOne or more 
of the joint inventors being without government connection. ] 

“With respect to the application of the Act of 1883, as 
amended, to persons other than those regularly employed in 
government service, it is questioned whether, within the 
meaning of the said Act, the following classes of persons are 
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entitled to the grant of letters patent without payment of 
the regular patent fees: * * * [Personnel of the Army, 
Navy and Marine Reserves and National Guard; individuals 
on furlough without pay, or retired; special assistants and 
temporary employees. ]” 

I have found it necessary to examine both the original Act 
and the statute as amended and reenacted on April 30, 1928, 
and both are copied below for ready reference: 


THE ORIGINAL STATUTE 


“The Secretary of the Interior and the Commissioner of 
Patents are authorized to grant any officer of the government, 
except officers and employees of the Patent Office, a patent 
for any invention of the classes mentioned in section forty 
eight hundred and eighty six of the Revised Statutes, when 
such invention is used or to be used in the public service, 
without the payment of any fee: Provided, That the applli- 
cant in his application shall state that the invention described 
therein, if patented, may be used by the government or any 
of its officers or employees in the prosecution of work for the 
government, or by any other person in the United States, 
without the payment to him of any royalty thereon, which 
stipulation shall be included in the patent.” (22 Stat. 625.) 


THE AMENDED STATUTE 


‘“‘The Commissioner of Patents is authorized to grant, sub- 
ject to existing law, to any officer, enlisted man, or employee 
of the Government, except officers and employees of the . 
Patent Office, a patent for any invention of the classes men- 
tioned in section 4886 of the Revised Statutes, without the 
payment of any fee when the head of the department or in- 
dependent bureau certifies such invention is used or liable to 
be used in the public interest: Provided, That the applicant 
in his application shall state that the invention described 
therein, if patented, may be manufactured and used by or 
for the Government for governmental purposes without the 
payment to him of any royalty thereon, which stipulation 
shall be included in the patent.” (45 Stat. 467.) 

Although this legislation has been in effect for more than 
half a century, it appears that resort to it was formerly 
much less frequent than in late years, and that prior to the 


The Secretary of Commerce 405 


time of the amendment of April 30, 1928, there was no uni- 
form and long-continued practice which would bear upon 
the questions now submitted to me. The Commissioner of 
Patents states that in recent years the practice has been more 
nearly uniform, although conflicting in some particulars 
with earlier administrative rulings. 

The Attorney General had occasion to consider the orig- 
inal statute in an opinion of March 22, 1920 (32 Op. 145), 
rendered upon a request from the Secretary of War, who 
stated: “There are * * * many cases in which em- 
ployees of the Government have declined to make applica- 
tions for patents under this statute because of the doubt as 
to its proper interpretation and the possibility of a dedica- 
tion of the invention to the public.” The Attorney General 
concluded that the filing of an application under the statute 
did not effect a dedication to the public. 

This, however, did not set the matter at rest; and the 
Secretary of War, in a letter to the Chairman of the Sen- 
ate Committee on Patents under date of November 17, 1927, 
declared that “so far as the War Department is concerned 
* * ¥* the Act in question has fallen into disuse except 
in certain isolated cases where the invention in question has 
obviously no commercial value.” (S. Rept. 765, 70th Cong.) 
He recommended clarifying legislation and, pursuant to his 
recommendation, a bill (which became the Act of April 30, 
1928) was reported with the following explanation: 

“The object of the bill is to protect the interests of the 
Government, primarily by securing patents on inventions 
made by officers and employees presently useful in the inter- 
est of the national defense or those which may prove useful 
in the interest of national defense in the future; and second- 
arily, to encourage the patenting of inventions by officers 
and employees of the Government with the view to future 
protection of the Government against suits for infringement 
of patents. 

“At the present time there are a large number of suits 
for infringement of patents pending in the Court of Claims 
in which the amount claimed is something over $600,000,000. 
It is well known by the departments that in a number of 
instances the inventions involved in these suits were made 
by Government employees, but for one reason or another 
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were not patented, and it is the purpose of this bill to clarify 
the language of the old bill in such a manner as to lend 
encouragement to officers and employees to patent their 
inventions with the assurance that they will have the bene- 
fit of any commercial rights which may arise, and at the 
same time protect the interests of the Government.” 

In the opinion of March 22, 1920, the Attorney General 
stated that “diligent search of the records of Congress in an 
effort to find some expression of the intent of this Act in 
records of debate or minutes of committee has been unavail- 
ing.” The records show only that the paragraph was in- 
cluded in the 18838 statute (an Appropriation Act) as 
passed by the House of Representatives, was objected to 
and eliminated by the Senate, but was restored in confer- 
ence, without debate or explanation. However, the limi- 
tations of the legislation, when analyzed and viewed in the 
light of the principles of the general law applicable to in- 
ventions by Government employees, fairly indicate the prob- 
able purpose intended to be accomplished, and the resulting 
deductions, as hereinafter indicated, accord with views pre- 
vailing and explanations made in connection with the pas- 
sage of the 1928 amendment. 

It is obvious that the Congress was not moved by mere 
purpose to grant a privilege to persons in the employ of 
the Government, for the statute authorized waiver of fees 
only in cases of inventions “used or to be used in the public 
service ;” and, on the other hand, it is equally obvious that 
the Congress did not have in mind merely the acquisition 
from patentees indiscriminately of rights in inventions usa- 
ble in the public service because so broad a purpose would 
not accord with the express limitation to persons in the em- 
ploy of the Government. In fact, a suggestion that it would 
be in the public interest to extend the application of the 
legislation to all citizens of the United States making in- 
ventions usable by the Government was rejected by the 
House Committee on Patents in connection with the 1928 
amendment. (Hearings, January 27, 1928.) 

The limitation of the statute to inventions made by per- 
sons in the service of the Government and used, or to be 
used, in the public service is understandable. It not in- 
frequently happens that officers and employees in the course 
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of their employment detect insufficiencies, or inefficiencies, 
in means and methods used and conceive ideas for improve- 
ments, sometimes resulting .in patentable invention. If the 
circumstances are such that the employee can be held to 
have made the invention as a part of his duties the entire 
beneficial interest belongs to the United States. Solomons 
v. United States, 187 U. S. 342, 346; Houghton v. United 
States, 23 F. (2d) 386, 390. In a large class of cases, how- 
ever, the rule is inapplicable; the invention, although con- 
ceived with relation to public use, is the private property 
of the employee. 

The foregoing considerations, in substance, were urged 
upon the Congress by a representative of the War Depart- 
ment as warranting the revivifying amendment in 1928. He 
expressly pointed out the fact, which I have hereinbefore 
indicated, that some inventions made by Government em- 
ployees belong to the Government under the principle dealt 
with in Solomons v. United States but that there is another 
class of cases in which, as the Supreme Court said, “An 
employee, performing all the duties assigned to him in his 
department of service, may exercise his inventive faculties 
in any direction he chooses, with the assurance that what- 
ever invention he may thus conceive and perfect is his indi- 
vidual property.” The witness stated that “we want to get 
a license” in cases falling within the latter class thus indi- 
cated. (Hearings, supra.) It will be observed that this con- 
clusion of the witness, speaking in behalf of the Secretary 
of War, who advocated the amendment, coincides with the 
conclusion which I have reached upon consideration of the 
language of the statute and the principles of the general 
law. 

I regard it, therefore, as reasonably clear that the legis- 
lation was intended primarily to provide for the acquisition 
by the United States of rights in inventions made by persons 
in the service of the United States, while in such service and 
under circumstances in which the invention is to be regarded 
as the property of the employee, rather than of the United 
States, under the rule laid down by the courts; and ambigu- 
ities in the statute must be so resolved, to the extent reason- 
ably possible, as to effectuate the indicated intention of the 
Congress. 
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The Act authorizes the granting of a patent without pay- 
ment of any fee, but also mentions the application, and thus 
recognizes the fact that patents are issued only upon applica- 
tions previously made, and fees (now $30 plus $1 for each 
claim in excess of twenty) are chargeable both on the filing 
of the application and on the issuing of the patent. 
(U.S. C., Title 35, Secs. 38, 36, 78.) There has been no sug- 
gestion of doubt that the Act waives both fees if the inventor 
is in the Government service at the time of the filing of the 
application and also at the time of the issuance of the patent. 
The uncertainty in this connection has arisen in cases where 
the inventor is in the service of the Government when one 
fee is payable but is not in such service when the other fee is 
payable. 

The statute provides, as a condition of the waiver of fees, 
that the applicant shall state in his application that the Gov- 
ernment may use the invention, “if patented”, thus also rec- 
ognizing the obvious fact that there may be applications in 
cases where no patent will be granted because the invention 
is not patentable; and, furthermore, it makes the application 
or non-application of the statute dependent upon the inser- 
tion of the required stipulation for Government use in the 
application for the patent (assuming, of course, that there 
is also the necessary certification by the head of the depart- 
ment or bureau that the invention is used or hable to be used 
in the public interest). 

Therefore, while the statute, in terms, authorizes the grant- 
ing of patents, it really contemplates applications for patents 
which may or may not result in the actual granting of a pat- 
ent, and must contemplate the meeting of all requirements at 
the time the application is made, not only with respect to the 
applicant’s agreement and the certification by the head of the 
department or independent bureau, but also with respect to 
the status of the applicant, determinative of his right to 
proceed under the statute. 

In the light of the foregoing, and with such additional 
observations as appear pertinent, I answer the questions 
submitted by you as follows: 

(1) In order that an application for a patent may be re- 
ceived and a patent granted, without payment of fees. the 
invention covered by the application must have been made 
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by an “officer, enlisted man, or employee of the Govern- 
ment, except oflicers and employees of the Patent Office.” 
It would make subterfuge possible and violate the spirit of 
the Act to accord the statutory benefits with respect to in- 
ventions in which Government employees have acquired 
rights merely by contract with inventors not in the service 
of the United States. 

(2) Each applicant for a patent must be in the service of 
the United States and within one of the classes prescribed 
by the statute at the time the application for a patent is 
filed, or the right to file an application accrues 1n cases such 
as hereinafter indicated. 

(3) The statutory waiver of fees is not affected by the 
fact that the employee, after filing his application in dua 
compliance with the statute, dies or leaves the service of 
the Government before the patent is actually granted. The 
statute 1s to be understood as waiving the fees upon applica- 
tions by persons whose eligibility and consequent rights and 
burdens are fixed as of the time of the application. The 
legislation being purposed to further the acquisition by the 
Government of rights in desirable inventions made by em- 
ployees, it would be an anomaly if an employee might accept 
the Government’s offer, file his application without payment 
of fee, perhaps permit it to be prosecuted at Government 
expense (a common practice and a necessary one, if any pat- 
ent is to be obtained, in cases where the employee perceives 
no pecuniary benefit to be had through commercial exploi- 
tation), and then defeat both the fulfillment of his contrac- 
tual obligation and the accomplishment of the statutory pur- 
pose by leaving the service before the patent is issued. 

The view has been advanced that the employee is bound 
by his stipulation, unless released by the Government, but 
must pay the final fee before the patent can issue. It would, 
however, be unduly harsh and conflict with the ordinary 
presumptions in contract matters to hold the employee 
bound by his undertaking and, yet, deny him the full con- 
sideration for which the stipulation was made, particularly 
if his leaving the Government service came about through 
dismissal. Also, of course, the former employee (or his 
personal representative, if deceased) would not pay the final 
fee, and would have no interest in doing so, in cases such as 
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those mentioned by the Secretary of War, in which the in- 
vention has no commercial value and the Government alone 
is interested. 

(4) As I have indicated, the eligibility of an applicant for 
a patent to proceed without payment of fees is ordinarily 
to be determined as of the time of the application. How- 
ever, an application for a patent covering a complex inven- 
tion is a highly technical document, requiring time and care 
in its preparation. It sometimes happens that an employee 
just about to leave the service will disclose an invention 
which he has made during his employment, perhaps wholly 
or partly during his normal hours of duty, and as a result 
of opportunities afforded by his employment—with resultant 
equities in favor of the Government recognized and admitted 
by the employee, although the circumstances and provable 
facts are not quite sufficient to bring the case within the rule 
that the invention is the sole property of the United States— 
and the employee consents that the United States may have 
the rights provided by the Act of March 3, 1883, as amended. 
If the matter is a simple one and an application can be filed 
at once there can be no question—but it is unthinkable that 
the public interest, and the purpose of the legislation, must 
be defeated because of inability to prepare and file an appli- 
cation for a patent before the employee leaves the service. 

In such a case it may fairly be said that everything of 
substance contemplated by the statute has been accom- 
plished—the employee has made and disclosed the invention, 
has consented to its use by the United States, and the head 
of the department or bureau concerned has determined that 
the invention is “used or liable to be used in the public inter- 
est.” His agreement that: the United States may use the 
invention is an authorized contractual undertaking con- 
templated by the Act of: March 3, 1883,-as amended—for a 
meeting of the minds necessarily precedes the filing of the 
application under the statute—and the consideration there- 
for is the statutory permission to file the application and to 
obtain a patent, if the invention is found patentable, without 
payment of fees.. 

I have in mind, of course, an actual, provable agreement 
that the United States may use the invention; but if both 
the employee and the United States, through its authorized 
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representatives, concede the existence of the agreement and 
no other parties are concerned, the agreement may ordi- 
narily be taken as established. Nevertheless, the agreement 
ought to be reduced to writing. It ought to provide clearly 
that the invention (described as accurately as the exigencies 
permit) may be manufactured and used by or for the Gov- 
ernment for governmental purposes, if patented, without 
payment of royalty; that the head of the Department or 
bureau has determined and has certified, or will certify, that 
the invention is used or liable to be used in the public inter- 
est; and that an application for a patent is to be prepared 
and filed under the Act of March 3, 1883, as amended by 
the Act of April 30, 1928, with such other detail as the cir- 
cumstances warrant. 

As I have hereinbefore indicated, the statute necessarily 
contemplates such an agreement, such a meeting of the 
minds, for it cannot be supposed that the head of the De- 
partment is to make the determination and certification 
blindly—an idle thing unless the employee is willing to enter 
into the arrangement—and, on the other hand, it cannot 
be supposed that the employee is to file an application con- 
taining an unqualified stipulation for use of the invention by 
the Government, if patented, without some understanding 
that the required certification will be made and that he will 
receive the consideration which the statute provides. 

We have, then, an authorized agreement by the employee 
that the United States may use his invention, if patented, 
and a promise by the United States, which is the consider- 
ation for his agreement, that he may file and prosecute his 
application for a patent without payment of fees. The stat- 
ute does not provide that the validity of the undertaking or 
its due performance shall depend upon the retention of the 
employee in the service until the application can be prepared 
and filed—contrary to the public interest in some cases and 
at great inconvenience to the employee in others. I must 
conclude that the individual who has made such an agree- 
ment remains subject to removal and, likewise, free to tender 
his resignation, or to leave at the end of his enlistment pe- 
riod, etc., yet I cannot conclude that the discontinuance of 
his official connection, with the effect of removing him from 
the status of an “officer, enlisted man, or employee” before 
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the application can be prepared, must have the effect of 
vitiating his contract concerning the invention. 

It is, therefore, my opinion that an agreement such as I 
have indicated may be carried ot and the inventor per- 
mitted to file and prosecute his application without payment 
of fees notwithstanding that his services with the Govern- 
ment may be discontinued prior to the actual filing of the 
epplication. 

I have considered a suggestion that it might come within 
the spirit of the statute to permit the filing of an application 
under the Act of March 3, 1883, as amended, by a former 
employee upon the mere showing and certification that his 
invention, used or liable to be used in the public interest, had 
been made during his prior service with the United States. 
If it be conceded that this would come within the spirit of 
the law, that, however, is not in itself sufficient. We may 
look to the apparent purpose in order to explain and qualify 
words actually used, but we cannot go beyond this and ada 
to the statute words which are not therein contained. The 
statute refers clearly to officers, enlisted men and employees 
and, while it appears reasonable to fix the status of an indi- 
vidual as of a time during his service when the statute was 
invoked and the procedural machinery set in motion, I think 
it would be going beyond justifiable limits to construe the 
words “officer, enlisted man, or employee” as including all 
former officers, enlisted men and employees. If an employee 
has made an invention which belongs to him as his own prop- 
erty under the rules laid down by the courts, and has left the 
service without agreeing to its use by the Government, either 
he has not offered the invention to the Government, and thus 
has rejected the statute (expressly or impliedly), or he has 
offered the invention and his offer has been rejected. In 
either case the matter may be regarded as definitely closed, 
and I perceive no reason why it should thereafter be re- 
opened when the inventor has, perhaps long since, ceased to 
‘be of the class of persons to whom the statute is applicable. 

(5) With respect to the questions concerning the eligibil- 
ity under the statute of particular employees and classes of 
employees, neither the letter nor the spirit of the law war- 
rants any distinction based upon permanent or temporary 
status, or duration of service, so long as the individual is 
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actually in the service of the United States when the inven- 
tion is made and the necessary steps are taken to insure the 
application of the statute. Eligibility 1s dependent upon 
service as an existing fact, and not upon past service or 
possible future service. ~ 


Beyond the foregoing I cannot properly advise you except 
in particular cases as they arise and upon consideration of 
all pertinent facts, including information as to the actual 
duty status of the inventor when making his invention and 
when applying for the patent. Furthermore, in cases of 
doubt the head of the department or bureau making the 
required determination and certification should consider 
carefully the questions involved, bearing in mind the object 
of the statute to further a definite public purpose, not merely 
to extend the Patent Office facilities gratuitously to a partic- 
ular group of citizens covering inventions that may have 
little or no relation to actual public service. In the consid- 
eration of any specific cases, if submitted to me, I should 
wish to have the views of the head of the department or 
bureau concerned as well as a copy of the opinion of his 
chief law officer, and, of course, the views entertained in 
your department. 

Respectfully, 
HOMER CUMMINGS. 

To the SrcreTARY oF COMMERCE. 


AUTHORITY OF THE SECRETARY OF COMMERCE TO ESTAB- 
LISH LOAD LINES UNDER THE COASTWISE LOAD LINE 
ACT, 1939 


It would seem that the Coastwise Load Line Act, 1935, does not author- 
ize the Secretary of Commerce to establish lond lines determined 
by the factor of stability of a vessel in a damaged condition, but 
limits him to establishing load lines based upon a vessel in an 
intact condition, 


DEPARTMENT OF JUSTICE, 
February 4, 1936. 
Sir: In your letter of December 14, 1935, my opinion is 
requested on the question whether the Secretary of Com- 
merce is authorized, under the Coastwise Load Line Act, 
1935, approved August 27, 1935 (Public No. 354, 74th Con- 
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gress), to establish load lines determined by the factor of 
stability of a vessel in a damaged condition, or whether he 
is limited to establishing load lines based upon a vessel in 
an intact condition. Your letter states that my opinion is 
desired in order that, should it be determined that the Act 
does not contain the authority to establish load lines based on 
the stability of vessels in a damaged condition, legislation 
containing such authority may be secured from the Congress. 

Section 2 of the Coastwise Load Line Act, 1935, provides 
as follows: 

“The Secretary of Commerce is hereby authorized and 
directed in respect of the vessels defined above to establish 
by regulations from time to time the load water lines and 
marks thereof indicating the maximum depth to which such 
vessels may safely be loaded and in establishing such load 
lines due consideration shall be given to, and differentials 
made for, the various types and character of vessels and the 
trades in which they are engaged: Provided, That the load- 
line provisions of this Act shall apply to the Great Lakes 
and that no load line shall be established or marked on any 
vessel which load line gives a lesser free-board and less 
buoyancy than the load line established by the International 
Treaty on Load Lines of 1930, and that the regulations 
established under this proviso shall have the force of law: 
Provided further, That in applying the load lines to vessels 
on the Great Lakes the Secretary of Commerce is vested 
with discretion to vary the load-line marks from those estab- 
lished by said Treaty when in his opinion the changes made 
by him will not be above the actual line of safety.” (49 Stat. 
888. ) | 7 
Among the regulations which you propose to approve 
for establishing such load lines, under Section 2 of the Act 
is Regulation 5, to which your request for my opinion is 
directed, and which reads as follows: 

“5. When determining the position of the load lines on 
passenger vessels, consideration will be given to the age of 
the vessel, its subdivision and the efficacy thereof and to 
the stability of the vessel in a damaged condition, and such 
increase made to the freebcard as circumstances indicate to 
be necessary. For these vessels the period of validity of the 
load line certificate shall be one year.” 
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The answer to the question submitted turns on the inter- 
pretation of the words “load lines” as used in the statute. 
Unless those words have come to have a settled and well- 
known meaning restricting their significance to the line 
above which a vessel in an intact condition may not be 
safely loaded, the Act would seem to confer upon the 
Secretary authority to prescribe for establishing load lines 
any regulation which is not arbitrary and has a reasonable 
bearing upon the safety of the vessel, her crew, passengers 
and cargo. If the words carry no such limited connotation, 
the Secretary is authorized to promulgate regulations to 
establish load lines determined by the factor of stability of 
a vessel in a damaged condition if that factor is capable of 
practical determination and application. 

The legislative history of the Act, while indicating that 
the general purpose of it is the insurance of greater safety 
of life and property at sea, affords no light respecting what 
factors are intended to be considered in determining load 
lines; nor does the legislative history of the Load Line Act. 
of March 2, 1929 (45 Stat. 1492), which, providing for 
establishing load lines for vessels in foreign trade, was the 
standard for the Coastwise Load Line Act, 1935. In my 
Opinion, however, there are weighty extraneous considera- 
tions which indicate that the words “load lines” are used 
in the Act of 1935, with reference to vessels in an intact 
condition. | 

In the first place, the Secretary has very broad authority 
to promulgate regulations respecting the seaworthiness of 
vessels (U.S. C., Title 46, Secs, 375, 391), and regulations ex- 
tensive in scope in fact have been established thereunder 
by the Board of Supervising Inspectors and approved by 
the Secretary of Commerce (See “General Rules and Regu- 
lations Prescribed by the Board of Supervising Inspectors 
Ocean and Coastwise,” issued March 2, 1931, by the Steam- 
boat Inspection Service, U. S. Department of Commerce). 
Before a vessel can sail she must have complied with all of 
the requirements for seaworthiness and have a certificate to 
that effect. The language of the Coastwise Load Line Act, 
1935, like that of the Load Line Act of March 2, 1929, 


provides that the load water lines and marks shall be the 
144790°.—37—vol. 3830 
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maximum depth to which vessels shall be loaded; and, in 
view of the extensive regulations respecting seaworthiness, 
this language reasonably may contemplate merely the depth 
to which a vessel in undamaged and seaworthy condition 
may be loaded on sailing. In the second place, this con- 
struction is fortified by the fact that the regulations estab- 
lished by the Secretary under the practically identical pro- 
visions of the Load Line Act.of March 2, 1929, contemplate 
determination of load lines only with respect to vessels in 
undamaged condition, and do not include the factor of sta- 
bility thereof in damaged condition. In the third place, 
such connotation is strengthened and such practice under 
the 1929 Act is corroborated by the statement in the memo- 
randum to you from the Solicitor of your Department (copy 
of which accompanied your letter) that: “Furthermore, 
usage would seem to indicate that load lines are accepted 
as the indication of the maximum loading depth of an 
intact vessel. Conversations with engineers and texts on 
the subject disclose that in determining load lines the factor 
of stability in damaged condition is not considered ;” from 
which, among other things, he draws the conclusion that: 
“Tt would seem a safe conclusion, therefore, that ‘load line’ 
has come to be a term of art having a meaning that would 
exclude the factor of under water damage.” It here may 
be noted, also, that the overloading problems which were 
considered by the Federal courts in The Vestris, 60 Fed. 
(2) 273, and The Indien, 71 Fed. (2) 759-762, wherein the 
disasters involved happened prior to the passage of the 
Load Line Act of March 2, 1929, related to the vessels in 
undamaged condition. 

In addition to the above considerations, the limited inter- 
pretation of the words used in the Coastwise Load Line Act, 
1935, is argued by the fact that the International Load Line 
Convention, held in London in 19380, which was ratified by 
the United States on February 27, 1931 (47 Stat. 2228, 
9367), and the International Convention for the Safety of 
Life at Sea, held in London in 1929, which the Delegates of 
the United States approved but which has not been ratified 
by this Government, both seem to have dealt with the deter- 
mination of load lines on the basis of vessels in undamaged 
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condition. The terms of these two Conventions are sub- 
stantially reported in Halsbury’s Laws of England, Contin- 
uation Volume 1932, the former at pp. 661-676, the latter 
at pp. 679-736. Treaty Information, September 30, 1930, 
Supplement to Bulletin No. 12, Publications of the Depart- 
ment of State, p. 24, states under the heading “Conditions 
of Assignment of Load Lines” that “The assignment of 
load lines is conditional upon the ship being structurally 
efficient and upon the provision of effective protection of 
ship and crew.” The regulation in the United States Load 
Line Act of 1930 (U.S. C., c. 2-A, Title 46, Sec. 85) is simi- 
lar, and the regulations issued by the Secretary under that 
Act are practically identical with those in Annex 1 of the 
Convention (See Treaty Information, supra, pp. 23-60; Reg- 
ulations of the Department of Commerce Effective Septem- 
ber 2, 1930, pp. 3, 10-43, as supplemented by the Secretary’s 
General Letter 320 of December 22, 1932). 

While perhaps from the broad purpose of the Coastwise 
Load Line Act, 1935, to insure greater safety of life and 
property at sea it may be argued that no limitation was 
intended in the use of the words “load lines”, nevertheless, 
because of the counter-balancing considerations which have 
been noted above, I am of the opinion that, at best, it is 
uncertain whether the authority of the Secretary to establish 
load lines determined by the factor of stability of vessels 
in damaged condition would be judicially sustained. For 
that reason, if that factor 1s intended to be employed by the 
Secretary in promulgating regulations under the Coastwise 
Load Line Act, 1935, it would seem desirable to obtain 
legislative authority specifically authorizing the use of that 
factor. 

Concerning the technical, nautical, engineering question 
adverted to by the Solicitor of your Department, whether 
the factor of the stability of vessels in damaged condition 
is capable of practical determination or application, I ex- 
press no opinion. 

Respectfully yours, : 
HOMER CUMMINGS. 


To the Secretary oF CoMMERCE. 
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APPLICABILITY OF CERTAIN ACTS TO CONSTRUCTION, 
ALTERATION, AND REPAIR OF COAST GUARD VESSELS, 
BOATS, AND AIRCRAFT 


Contracts in excess of $2,000 for alteration or repair of U. S. Coast 
Guard vessels, boats, and aircraft, and contracts in excess of 
that amount for construction of such craft that provide for the 
transfer of title to the United States during the progress of the 
work as part payments are made, are subject to the provisions 
of Public Acts No. 321 (superseding the Heard Act), No. 402 (the 
Bituminous Coal Conservation Act of 1935), and No. 403 (amend- 
ing the Davis-Bacon Act) of the 74th Congress, provided, how- 
ever, that as to the last-mentioned statute the work under the 
contract is to be performed at a site or place known to the 
Government department or agency inviting bids at the time 
specifigations for the contract involved are advertised. 

The meaning of the terms “public work” and “public works”, as used 
in the above-named statutes, considered. 


DEPARTMENT OF JUSTICE, 
March 6, 1936. 

Sir: Reference is made to your letter of November 9, 1935, 
in which you request my opinion respecting whether Public 
Acts Nos. 321, 402, and 403 of the 74th Congress, the first 
two relating to “public work” and the third to “public 
works”, are applicable to construction, alteration, or repair 
of United States Coast Guard vessels, boats, and aircraft. 
Since your letter stated that the answers to these questions 
would seem to affect the Navy Department and the Depart- 
ment of Labor, as well as your own Department, I have 
obtained and considered the views of such other a nia 
ments in accordance with your suggestion. 

1. Public Act No. 321 (49 Stat. 793), approved August 
24, 1935, repealed the so-called Heard Act of August 13, 
1894 (28 Stat. 278) as amended (U.8..C., Title 40, Sec. 270), 
which required any person “entering into a formal contract 
with the United States for the construction of any public 
building, or the prosecution and completion of any public 
work, or for repairs upon any public building or public 
work,” before commencing such work, to execute the usual 
penal bond for performance, “with the additional obligation 
that such contractor or contractors shall promptly make 
payments to all persons supplying him or them with labor 
and materials in the prosecution of the work provided for 
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in such contract,” and conferred upon anyone furnishing 
labor or materials for which payment was not made the 
right to intervene and be made a party to any action insti- 
tuted by the United States on the bond and to have their 
claims adjudicated therein. It was in recognition of the 
inability of contractors for labor and material to take liens 
upon the public property of the United States that Congress 
passed the Heard Act; and in view of its purpose to provide 
protection for them, the statute has been given liberal con- 
struction by the Supreme Court. U.S. v. Ansonia Brass 
& Copper Co., 218 U.S. 452, 471. 

Public Act No. 321 supersedes the Heard Act and, its 
purpose being the same, likewise is to be given lberal 
construction. In lieu of the combination performance and 
payment bond specified in the Heard Act, the new Act re- 
quires two bonds, one for the protection of the United 
States against default of the contractor in performance, 
and another for the protection of persons supplying labor 
and material in the prosecution of the work; and in certain 
respects it liberalizes the remedies available under the latter 
bond to persons supplying labor and materials to the con- 
tractor. The language of the new Act respecting the sub- 
ject matter of the contracts under which the last mentioned 
bonds are required differs slightly from the language quoted 
above from the Heard Act and is as follows: 

“That (a) before any contract, exceeding 2,000 in amount, 
for the construction, alteration, or repair of any public 
building or public work of the United States is awarded 
to any person, such person shall furnish to the United 
States the following bonds, which shall become binding 
upon the award of the contract to such person, who is here- 
inafter designated as ‘contractor’ ”: | 

The answer to the question which you present with re- 
spect to this Act depends upon whether the contracts to 
which you refer are “for the construction, alteration or 
repair of any * * * public work of the United States.” 

The meaning of the words ‘any public work” as they 
are used in the Heard Act has been judicially determined; 
and no reason appears for giving the same words as used 
in the superseding act any different meaning. The Supreme 
Court in Title Guaranty & Trust Co. v. Crane Co., 219 U.S. 
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94, an action upon a bond given to the United States as re- 
quired by the Heard Act, held that the construction of a 
vessel for the United States, under a contract providing for 
partial payments as labor and material furnished equalled 
certain percentages of the total contract price and that “the 
portion of the vessel completed and paid for under said 
method of partial payments shall become the property of 
the United States,” was the construction of a “public work” 
within the Act. Under that case the criterion determining 
whether a work is public or not under the Heard Act is not 
whether it is attached to the soil, but whether it belongs to 
a representative of the public. Mr. Justice Holmes there 
said (p. 33): 

“Of course public works usually are of a permanent na- 
ture and that fact leads to a certain degree of association 
between the notio nof permanence and the phrase. But the 
association is only empirical, not one of logic. Whether a 
work is public or not does not depend upon its being at- 
tached to the svil; if it belongs to the representative of the 
public it is public, and we do not think that the arbitrary 
association that we have mentioned amounts to a coalescence 
of the more limited idea with speech, so absolute that we 
are bound to read ‘any public work’ as confined to work 
on land.” 

This test has recently been applied by the Circuit Court 
of Appeals for the Second Circuit in United States, for 
Use of Mengel Body Co. v. Metropolitan Body Co., 79 F. 
(2d) 177, holding a contract for the construction of mail 
truck bodies which remained at the risk of the contractor 
and did not become property of the United States until 
accepted by the Government not to be for a “public work” 
within the meaning of the Heard Act. The court there 
sald (p. 178) : 

“Granting that the bodies were a ‘work’ while work was 
being done upon them, the test laid down in 7itle Guar- 
anty & Trust Co. v. Crane Co., supra, made them a private 
work during that period. In this respect they differed from 
other property the government might buy only in that they 
were made to special order. This is in accord also with the 
rationale of the decision in Title Guaranty & Trust Co. v. 
Puget Sound Engine Works (C. C. A.) 163 F. 168, where 
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title during the progress of the work was recognized as the 
decisive feature.” 

For these reasons, in my opinion, contracts exceeding 
$2,000 in amount, for alteration or repair of United States 
Coast Guard vessels, boats and aircraft, since the property 
to be altered or repaired belongs to the United States, fall 
within the category “any public * * * work of the 
United States” as those words are used in Public Act No. 
821 and are subject to the provisions of that Act. Likewise, 
such contracts for construction of those craft as provide 
for passage of title to the United States during the progress 
of the work as partial payments are made, are subject to 
the provisions of the Act, where the contract exceeds $2,000 
in amount. 

2. Public Act No. 402 (49 Stat. 991), known as the Bi- 
tuminous Coal Conservation Act of 1935, provides in part 
(Part ITI, Sec. 14) as follows: 

“(b) Each contract made by the United States, or any 
department or agency thereof, with a contractor for any 
public work, or service, shall contain a provision that the 
contractor will buy no bituminous coal to use on or in the 
carrying out of such contract from any producer except 
such producer be a member of the code set out in section 4 
of this Act as certified to by the National Bituminous Coal 
Commission.” 

Taking into consideration the purposes of this Act, I see 
no reason why the words “any public work, or service,” as 
used in it, should receive any different construction than 
that which has been reached above of the words “any 
* * * public work” as used in Public Act No. 3821. 
Accordingly, for the reasons stated in discussing the appli- 
cability of Public Act No. 321, in my opinion, contracts for 
alteration or repair of United States Coast Guard vessels, 
boats and aircraft, and such contracts for construction 
thereof as provide for passage of title to the United States 
during the progress of the work as partial payments are 
made, are subject to the provisions of Public Act No. 402. 

3. Public Act No. 408 (49 Stat. 1011), approved August 
30, 1985, amends the so-called Davis-Bacon Act (46 Stat. 
1494), as amended (U.S. C., Title 40, Sec. 276a), which 
required payment of prevailing rates of wages to laborers 
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and mechanics employed in the performarce of contracts in 
excess of $5,000 for the construction of public buildings of 
the United States. As amended, the Act is extended to 
include public works of the United States, as well as public 
buildings thereof, and provides in part as follows: 

“That the advertised specifications for every contract in 
excess of $2,000, to which the United States or the District 
of Columbia is a party, for construction, alteration, and/or 
repair, including painting and decorating, of public build- 
ings or public works of the United States or the District 
of Columbia within the geographical limits of the States of 
the Union or the District of Columbia, and which requires 
or involves the employment of mechanics and/or laborers 
shall contain a provision stating the minimum wages to be 
paid various classes of laborers and mechanics which shall 
be based upon the wages that will be determined by the 
Secretary of Labor to be prevailing for the corresponding 
classes of laborers and mechanics employed on projects of 
a character similar to the contract work in the city, town, 
village, or other civil subdivision of the State in which the 
work is to be performed, or in the District of Columbia if 
the work is to be performed there; * * *” 

Prior to the amendment, the Davis-Bacon Act provided 
that any dispute with regard to prevailing wage rates which 
could not be adjusted by the contracting officers of the Gov- 
ernment were to be referred to the Secretary of Labor for 
final determination. It will be noted that the amendment 
provides for predetermination of minimum wage rates by 
the Secretary of Labor. 

_ It is to be noted that the words “public work” are used 
in Public Acts Nos. 321 and 402, whereas, the words in 
Public Act No. 403 are “public works”. While the term 
“public works” has been defined as “all fixed works con- 
tracted for public use, as railways, docks, canals, water- 
works, roads, etc.,” Century Dictionary (34 Op. 257, 259), 
Attorney General Wickersham (29 Op. 395) on the author- 
ity of Ellis v. United States, 206 U.S. 246, and Ttle Guar- 
anty & Trust Co. v. Crane Co., supra, held, and in my opin- 
ion correctly, that the employment of laborers and mechanics 
in making repairs to Government vessels is employment 
upon a public work of the United States within the language 
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“any of the public works of the United States” in the Eight 
Hour Law of August 1, 1892 (27 Stat. 340). In view of the 
obvious purpose of Public Act No. 403 to protect minimum 
wages to be paid to laborers and mechanics, it should not be 
given any narrower construction. 

I, therefore, conclude that contracts in excess of $2,000 
for alteration or repair of United States Coast Guard ves- 
sels, boats and aircraft, and such contracts for construction 
thereof as provided for passage of title to the United States 
during the progress of the work as partial payments are 
made, where the contract is in excess of $2,000, are subject 
to the provisions of Public Act No. 4083—provided, how- 
ever, that the work under the contract is to be performed 
at a particular site or place the location of which 1s known 
to the government department or agency inviting bids at 
the time specifications for the contract involved are 
advertised. 

Plainly this qualification is implicit in the statute and 
is necessary because the local prevailing wage principle 
which the Act embodies can apply only to such classes of 
public works as have a locality which is known to the con- 
tracting agency at the time invitations for bids for con- 
tracts for the work as published. The Act requires “that 
the advertised specifications * * * shall contain a pro- 
vision stating the minimum wages to be paid” and that the 
Secretary of Labor is to determine such wages upon the 
basis of those “prevailing for the corresponding classes of 
laborers and mechanics employed on projects of a character 
similar to the contract work in the city, town, village, or 
other civil subdivision of the State in which the work is to 
be performed (italics supplied).” Obviously this language 
connotes a situs at which the work is to be performed known 
when the specifications are advertised. To construe the 
statute as requiring inclusion in the specifications of a wage 
scale based upon wages prevailing at a particular place or 
site the location of which is unknown at the time of ad- 
vertisement would lead to an absurd consequence. As stated 
by Attorney General Stone (34 Op. 257, 261) quoting from 
United States v. Kirby, 7 Wall. 482, 486: 

“All laws should receive a sensible construction. Gen- 
eral terms should be so limited in their application as not 
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to lead to injustice, oppression or an absurd consequence. 
It will always, therefore, be presumed that the legislature 
intended exceptions to its language which would avoid 
results of this character. The reason of the law in such 
cases should prevail over its letter.” 
Respectfully, 
STANLEY REED, 
Acting Attorney General. 


To the SEcRETARY OF THE TREASURY. 


APPLICABILITY OF THE ACT OF AUGUST 24, 1935, 49 STAT. 
73, TO CERTAIN CONTRACTS FOR REMAKING COTTON 
MATTRESSES, ETC. 


The conclusions reached in the opinion of this date to the Secretary 
of the Treasury with respect to the applicability of the Act of 
August 24, 1935, 49 Stat. 793, and certain other Acts, to con-. 
struction, alteration, and repair of U. S. Coast Guard vessels, 
boats, and aircraft, constitute the answer to the question whether 
the said Act of August 24. 1935, is applicable to contracts in 
excess of $2,000 for the remaking of cotton mattresses owned by 
the Government and the manufacture of uniforms from cloth 
owned by the Government, and other contracts of a similar 


nature. 
DEPARTMENT OF JUSTICE, 


March 6, 1936. 


Str: Reference is made to your letter of February 7, 1986, 
in which you advise me that the War Department has pend- 
ing at the present time proposals to contract for remaking a 
quantity of cotton mattresses owned by the Government into 
mattresses of the inner spring type and also bids for the 
manufacture of uniforms from cloth owned by the Gov- 
ernment, each contract involving a sum in excess of $2,000. 
You request my opinion as to the applicability of the Act 
of August 24, 1935, 49 Stat. 798, to such contracts and 
others of a similar nature. 

I have just had occasion to render to the Secretary of 
the Treasury an opinion with respect to the applicability 
of that and other Acts to construction, alteration, and re- 
pair of United States Coast Guard vessels, boats, and air- 
craft. Since such craft are movable and personal prop- 
erty, as are the objects to which your inquiry is directed, 
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the conclusions which I have reached in my opinion to the 
Secretary of the Treasury will constitute the answer to 
the question which you submitted to me. I am, therefore, 
enclosing a copy of my opinion to the Secretary of the 
Treasury (38 Op. 418), which I believe you will find suffi- 
cient for your purposes. 
Respectfully, 
STANLEY REED, 
Aciing Attorney General. 
To THE SECRETARY OF War. 


RIGHT OF UNITED STATES TO EXCLUSIVE USE OF INVEN- 
TIONS OF GOVERNMENT EMPLOYEES COVERED BY PAT- 
ENTS ASSIGNED TO THE GOVERNMENT 


When an invention is made by a Government employee under such 
circumstances that the invention is the property of the United 
States, it is customary procedure to have the patent covering 
the invention issue to the United States, as represented by a 
designated officer, upon assignment executed by the employee, 
either before or after the application is filed. 

It is an established practice for the United States to acquire and hold 
patents, and licenses under Government patents have heretofore 
been issued to private persons. The issuance of such licenses is 
consistent only with the view that there is no authority for 
private persons to use inventions covered by government-owned 
patents in the absence of a license. 

If a proper case warranting such action should arise, the Govern- 
ment ought to undertake to maintain in the courts the exclusive 
right of the United States under a duly acquired patent. 


DEPARTMENT OF J USTICE, 
March 9, 1936. 


Sir: I have your letter of February 27 in which you ask 
for my opinion upon the following question, submitted by 
the Resettlement Administration : . 

“Where an invention is developed by a Government em- 
ployee, specifically employed for the purpose, and Letters 
Patent thereon are obtained by him and are subsequently 
assigned by him to the Government, does such assignment 
constitute a dedication of the invention to the general pub- 
lic, or may the Government treat the invention as its exclu- 
sive (governmental) property and exclude the public from 
use of the same ?” 
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It is customary procedure in such a case to have the pat- 
ent issue to the United States, as represented by a designated 
officer, usually the head of a department or independent 
establishment—the employee’s assignment being executed 
either before or after the application for a patent is filed. 
This Department frequently has occasion to prepare and 
prosecute applications for patents in such cases, upon re- 
quests from the several departments and independent estab- 
lishments, and its facilities are, of course, available to the 
Resettlement Administration. 

It has been judicially determined that when an invention 
is made by a Government employee under such circum- 
stances that it may be said that the making of the inven- 
tion was part of his official duties the invention is the prop- 
erty of the United States. Solomons v. United States, 18% 
U. S. 342, 346; United States v. Dubilier Condenser Corp.. 
989 U.S. 178, 187; Houghton v. United States, 23 F. (2d) 
386, 390. 

In United States v. Dubilier Condenser Corp., the Court 
declared that “one employed to make an invention, who 
succeeds, during his term of service, in accomplishing that 
task, is bound to assign to his employer any patent ob- 
tained.” ‘The case concerned inventions made by employees 
of the United States and there was no expressed qualifica- 
tion that the rule thus stated would not apply to any em- 
ployee of the United States in a proper case—aside from 
such doubt as may be suggested by another paragraph in- 
serted elsewhere in the court’s opinion and subsequently 
eliminated as hereinafter indicated. 

The holding was that the employee had not been “em- 
ployed to make an invention” and that the United States 
obtained only “the so-called shop-right, which shortly stated, 
is that where a servant, during his hours of employment, 
working with his master’s materials and appliances, con- 
celves and perfects an invention for which he obtains a 
patent, he must accord his master a non-exclusive right to 
practice the invention.” 

In another part of the opinion—numbered “third” and 
dealing with the question of the existence of an implied 
agreement on the part of the employees to assign to the 
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Government any patent obtained by them—there originally 
appeared the following paragraph: 

“Moreover no court could, however clear the proof of 
such a contract, order the execution of an assignment. No 
act of Congress has been called to our attention authorizing 
the United States to take a patent or to hold one by assign- 
ment. No statutory authority exists:for the transfer of a 
patent to any department or officer of the Government, or 
for the administration of patents, or the issuance of licenses e 
on behalf of the United States. In these circumstances no 
public policy requires us to deprive the inventor of his ex- 
clusive rights as respects the general public and to lodge 
them in a dead hand incapable of turning the patent to 
account for the benefit of the public.” 

This paragraph was subsequently eliminated from the 
opinion upon suggestion and further showing by the United 
States (289 U.S. 706.) 

It is an established practice for the United States to ac- 
quire and hold patents, and specific appropriations for the 
purchase of patents have been made by the Congress. For 
example, the Act of March 4, 1917, c. 180, 39 Stat. 1168, 
1169, appropriated one million dollars “to enable the Secre- 
tary of War and the Secretary of the Navy to secure by 
purchase, condemnation, donation, or otherwise, such basic 
patent or patents as they may consider necessary to the 
manufacture and development of aircraft.” Furthermore, it 
is provided in U.S. C., Title 35, Sec. 37, that “no application 
[for a patent] shall be regarded as abandoned which has 
become the property of the Government of the United 
States * * * .” 

Attorney General Stone, in an opinion of October 28, 1924, 
(34 Op. 320, 328, 329) held that the Secretary of the Navy 
was authorized to grant a revocable, nonexclusive and non- 
transferable license to a private person to make, use and 
sell apparatus embodying inventions covered by patents . 
owned by the United States, and in the opinion he referred 
to records of the Congress indicating that “numerous li- 
censes” had theretofore been granted for the use of patented 
inventions owned by the Government. The issuance of such 
licenses is consistent only with the view that there is no 
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authority for private persons to use inventions covered by 
government-owned patents in the absence of a license. 

I am aware of no case in which the United States has 
had occasion to file a suit for an injunction or for damages 
arising out of an alleged infringement of a government- 
owned patent. In my opinion, should a proper case war- 
ranting such action arise, the Governmont should undertake 
to maintain in the courts the exclusive right of the United 

*States under a duly acquired patent. 
Respectfully, 
STANLEY REED, 
: Acting Attorney General. 
To the PresipENT. 


EFFECTIVE DATE OF INCREASED RATES OF DUTY ON 
CERTAIN FORMS OF TOBACCO IMPORTED FROM CUBA 


The increased rates of duties prescribed in Schedule II of the Cuban 
Trade Agreement of September 3, 1984, will become effective 
immediately when the Secretary of Agriculture gives public 
notice that the cigar tobacco adjustment program in the United 
States has been abandoned or substantially abandoned, 

The public notice referred to above is not an ‘‘administrative ruling” 
within the meaning of that term as used in Article XIII of the 
Cuban Trade Agreement. 

DEPARTMENT OF J USTICE, 
March 12, 1936. 


Sir: Reference is made to Acting Secretary Taylor’s let- 
ter of February 25, 1936, in which he requests my opinion 
on the question whether, when the Secretary of Agriculture, 
pursuant to the note to Item 605 of Schedule IT of the Cuban 
Trade Agreement of September 3, 1934, gives public notice 
that the cigar tobacco adjustment program in the United 
States has been abandoned or substantially abandoned, the 
increased rates of duty described in that Schedule will be- 
come effective immediately or upon the expiration of thirty 
days after publication of notice. 

Item 605 of Schedule II of the Cuban Trade Agreement 
provides maximum rates of duties to be charged on certain 
forms of tobacco imported into the United States from 
Cuba, and the note to that Item places a limitation on the 
amount of tobacco which may be imported into the United 
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States from Cuba during any calendar year. The last para- 
graph of the note to the Item provides as follows: 

“If and when the Secretary of Agriculture of the United 
States gives public notice that the cigar tobacco adjustment 
program in the United States has been abandoned or sub- 
stantially abandoned, the duties on tobacco and manufactures 
of tobacco imported into the United States from Cuba shall 
be determined as though such commodities were not enumer- 
ated and described in this Schedule; provided, however, that 
the rates of such duties shall not exceed those imposed on 
the day of the signature of this Agreement.” 

Article XIII of the Trade Agreement reads as follows: 

“No administrative ruling by the United States of America 
or the Republic of Cuba effecting advances in duties or 
charges applicable under an established and uniform practice 
to imports from the territory of the other country shall be 
effective retroactively or with respect to articles either en- 
tered for or withdrawn for consumption prior to the expira- 
tion of thirty days after the date of publication of notice 
of such ruling in the usual official manner. The provisions 
of this Article do not apply to administrative orders impos- 
ing anti-dumping duties, nor relating to sanitation or public 
safety, nor giving effect to judicial decisions.” 

The answer to the question submitted turns upon whether 
the giving of the public notice prescribed in the above- 
quoted paragraph of the note to Item 605 is within the 
words “administrative ruling” in Article XIII of the Trade 
Agreement. 

A “ruling” has been defined as a decision on a question of 
law. Century Dictionary; Paine v. Newton St. Ry. Co., 
192 Mass. 90; State v. O’Brien, 18 Mont. 1; Czty Council of 
Anderson v. O'Donnell, 29 S. C. 355, 365. The term “ad- 
ministrative ruling” ordinarily would seem to contemplate 
a decision by an administrative officer on a point of law. The 
giving of the public notice provided in the note to Item 
605 does not involve a decision on a point of law—even if 
premised upon a prior administrative ruling. The last sen- 
tence of Article XIII, however, excepts from the operation 
of the Article several classes of “administrative orders,” 
which may or may not involve decisions on points of law. 
Therefore, since certain administrative orders which may not 
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fall within the usual meaning of the term “administrative 
ruling”, are expressly excluded, it may be that this term as 
used in the article was intended to have a meaning somewhat 
broader than its usual connotation, and that all administra- 
tive orders except such as are expressly excluded were 
intended to be covered by it. This I find it unnecessary 
to determine. | 

_ Assuming, but not deciding, that the term “administrative 
ruling” as used in Article XIII is sufficiently broad to 
include “administrative orders,” it does not follow that the 
term would include the “public notice” mentioned in the 
last paragraph of the note to Item 605. The word “order” 
means “authoritative direction; injunction; mandate; com- 
mand, whether oral or written; instructions: as, to receive 
orders to march; to disobey orders;” Century Dictionary; 
Rox«ford Knitting Co., v. Moore & Tierney, 265 Fed. 177, 191. 
“Notice” is quite a different concept. It signifies announce- 
ment of a past conclusion or event or of an event expected 
to take place in the future as distinguished from the con- 
clusion or event itself. It may be defined generally as that 
which imparts information of the fact to the one to be 
notified. Burdine v. White, 173 Ky. 158. It is the legal in- 
strumentality by which knowledge is conveyed. Merrill v. 
Pacifie Transfer Co., 131 Cal. 582. It includes any means 
whereby intelligence or knowledge is communicated. People 
v. McKean, 76 Cal. A. 114, 243 Pac. 898; Century Dictionary. 
Public notice is “a notice given to the public generally, or 
to the entire community, or to all whom it may concern.” 
Black’s Law Dictionary, Third Edition; Pennsylvania Train- 
ing School v. Independent Mutual F. Ins. Co., 127 Pa. 559. 
I find nothing in the note to Item 605 or elsewhere in the 
Trade Agreement which would indicate that the parties 
intended to use the term “public notice” in any other than 
its commonly accepted sense, and, of course, words are to 
be given their ordinary meaning unless it is repelled by 
the context. 

For these reasons, I do not think that the public notice 
contemplated in the note to Item 605 is an “administrative 
ruling” even if it be assumed that such term as used in 
Article XIII is sufficiently broad to include administrative 
orders. I have to advise you, therefore, that in my opinion 
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the increased rates of duties will’ become effective imme- 
diately when the Secretary of Agriculture gives public 
notice that the cigar tobacco adjustment program in the 
United States has been abandoned or substantially 
abandoned. 
Respectfully, 
STANLEY REED, 
: Acting Attorney General. 

To the SECRETARY OF THE TREASURY. 


AUTHORITY OF SECRETARY OF WAR TO GRANT THE 
SOUTHERN RAILWAY COMPANY AN EXTENSION OF TIME 
YOR ALTERING BRIDGE 


Under date of September 20, 1929, the Secretary of War, pursuant to 
Section 18 of the Act of March 3, 1899, 30 Stat. 1153, issued an 
order requiring the Southern Railway Company to make certain 
alterations in its bridge over the Tombigbee River near Jackson, 
Alabama, within a specified time. Later, an extension of time 
was granted. The Railway Company having failed to make the 
prescribed alterations within the time specified in the order as 
extended, the Secretary, pursuant to the requirement of the 
statute, referred the matter to the Department of Justice; and 
subsequently the Railway Company was convicted under the 
statute, in a federal district court, of having willfully failed to 
comply with the Secretary’s order, a fine of $1,000 being imposed. 
The Company appealed to the Circuit Court of Appeals and the 
uppeal is now pending. 

Held: The Secretary of War is without authority to grant the Rail- 
way Company an extension of time for making the alterations 
specified in the order. 


DEPARTMENT OF JUSTICE, 
March 21, 1986. 

Str: Reference is made to your letter of February 8, 1936, 
in which you request the opinion of the Attorney General 
upon the question hereinafter stated. 

The material facts out of which your question arises are 
as follows: 

Complaints having been received from navigation in- 
terests that the bridge of the Southern Railway Company 
over the Tombigbee River near Jackson, Alabama, was a 
menace to navigation, your predecessor, upon recommenda- 


tion of the Chief of Engineers, authorized the District 
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Engineer at Mobile, Alabama, to hold a public hearing in 
the matter. It was found from the hearing that the bridge 
was an unreasonable obstruction to the free navigation of 
the said River, and on September 20, 1929, the Secretary 
of War issued a notice to the Southern Railway Company 
requiring it to make certain specified alterations in the 
bridge to render such navigation reasonably free, easy, and 
unobstructed. The notice also prescribed that the alter- 
ations should be made and completed within two years 
and three months from the date of service thereof. Serv- 
ice of the notice on the Railway Company was effected on 
October 7, 1929. 

The period prescribed for making the alterations ex- 
pired on January 7, 1932. The Railway Company made 
no alterations during that period but requested an extension 
of time on the ground that it was not financially able to 
do the work within the time specified. For that reason, 
the Secretary of War, on January 8, 1932, extended the 
time for altering the bridge to January 7%, 1933. No 
alterations were made during the period of extension. 

In holding the hearing and notifying the Railway Com- 
pany to make the alterations, the Secretary of War acted 
pursuant to section 18 of the Act of March 3, 1899, 30 
Stat. 1121, 1153 (U.S. C., Title 33, Sec. 502), which pro- 
vides, in pertinent part, as follows: 

“That whenever the Secretary of War shall have good 
reason to believe that any railroad or other bridge now con- 
structed, or which may hereafter be constructed, over any 
of the navigable waterways of the United States is an 
unreasonable obstruction to the free navigation of such 
waters on account of insufficient height, width of span, or 
otherwise, or where there is difficulty in passing the draw 
opening or the draw span of such bridge by rafts, steam- 
boats, or other water craft, it shall be the duty of the said 
Secretary, first giving the parties reasonable opportunity 
to be heard, to give notice to the persons or corporations 
owning or controlling such bridge so to alter the same as 
to render navigation through or under it reasonably free, 
easy, and unobstructed; and in giving such notice he shall 
specify the changes recommended by the Chief of Engineers 
that are required to be made, and shall prescribe in each 
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case a reasonable time in which to make them. If at the 
end of such time the alteration has not been made, the 
Secretary of War shall forthwith notify the United States 
district attorney for the district in which such bridge is 
situated, to the end that the criminal proceedings herein- 
after mentioned may be taken. If the persons, corporation, 
or association owning or controlling any railroad or other 
bridge shall, after receiving notice to that effect, as here- 
inbefore required, from the Secretary of War, and within 
the time prescribed by him willfully fail or refuse to 
remove the same or to comply with the lawful order of 
the Secretary of War in the premises, such persons, corpora- 
tion, or association shall be deemed guilty of a misde- 
meanor, and on conviction thereof shall be punished by a 
fine not exceeding five thousand dollars, and every month 
such persons, corporation, or association shall remain in 
default in respect to the removal or alteration of such 
bridge shall be deemed a new offense, and subject the per- 
sons, corporation, or association so offending to the penalties 
above prescribed.” 

The Southern Railway Company being in default under 
the notice, the Secretary of War, in accordance with the 
requirement of the statute, referred the matter to the De- 
partment of Justice on January 13, 1933, and in February, 
19338, the United States Attorney for the Southern District 
of Alabama filed a criminal information against the Com- 
pany. Upon trial of the case in October, 1935, the jury 
returned a verdict of guilty, and the court imposed a fine 
of $1,000. The Company appealed, and the appeal is now 
pending before the Circuit Court of Appeals for the Fifth 
Circuit. 

Since the institution of the criminal proceedings, the 
Railway Company has made application to the Interstate 
Commerce Commission to abandon a certain part of its 
branch line between Mobile and Selma which includes the 
bridge, the basis of the application being that that part of 
the line is being operated at a heavy loss to the Company. 
It appears that the abandonment requested would in effect 
be an abandonment of the whole branch line between 
Mobile and Selma and would adversely affect the economic 
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status of the citizens of the section served by that branch. 
Numerous civil, political, and social organizations, resi- 

ents of the small towns and villages in the locality, and 
thers, have urged you to suspend or extend the order 
requiring the alteration of the bridge. The Southern Rail- 
way Company has stated that it will withdraw its applica- 
tion before the Interstate Commerce Commission for aban- 
donment and will dismiss its appeal now pending before 
the Circuit Court of Appeals if the period within which 
the alterations are required by the notice is extended for 
one year from the present time. 

You are in doubt as to your authority to make such 
extension, and you therefore request my opinion in regard 
thereto. 

The statute provides that if the Secretary of War finds 
an unreasonable obstruction to navigation to exist he shall 
prescribe a reasonable time for the making of the changes 
necessary to remove the obstruction, and that if the changes 
are not made within the period prescribed the Secretary 
shall forthwith notify the United States Attorney for the 
district in which the bridge is located, to the end that the 
criminal proceedings provided for may be taken. The 
Secretary is given no further power respecting enforce- 
ment of his order. It would seem to be contemplated by 
the statute that the Secretary shall determine finally before - 
referring the matter to the Department of Justice that a 
reasonable time has elapsed for making the required alter- 
ations. 

In the instant case the matter was not only referred to 
the Department of Justice after the lapse of the time pre- 
scribed by the Secretary of War, but the Railway Company 
has been tried since in the District Court for the Southern 
District of Alabama and found guilty of wilful failure 
and refusal to make the alterations prescribed. The con- 
viction necessarily involved a judicial determination that 
the Railway Company had theretofore had a reasonable 
time within which to comply with the order of the Secre- 
tary of War; for if a reasonable time had not elapsed, the 
Company would not have been guilty of wilfully failing or 
refusing to comply with the order. 
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Furthermore, as appears from the transcript of record, 
the Railway Company did in fact contend that the time 
prescribed by the Secretary of War was not reasonable 
because the Company was financially unable to make the 
alterations within that time. Since the question as to the 
reasonableness of the time prescribed was in issue in the 
criminal proceedings and was decided adversely to the 
Company, an extension by the Secretary of War at this 
time would in effect be a nullification of the judgment of 
the District Court. Especially would this be true if an 
extension were to be granted on account of the Company’s 
financial condition, for that is the very fact relied on by 
the Company at the trial. The statute cannot be construed 
so as to give the Secretary of War such power. 

Conceding, but not deciding, that circumstances may 
arise which would justify the Secretary in granting an 
extension before reference of the matter to the Depart- 
ment of Justice, and possibly at any time prior to institu- 
tion of criminal proceedings, the statute contains no 
language suggesting that the Congress intended to clothe 
the Secretary with authority to abrogate or nullify the 
verdict of the jury and the judgment of the court in crim- 
inal proceedings prosecuted pursuant to the statute. On 
the contrary, the procedure outlined by the statute clearly 
indicates that the Secretary 1s not empowered to interfere 
with, or take any action inconsistent with, such judicial 
proceedings. 

For the reasons stated, it is my opinion that you are 
without authority to grant the Railway Company an ex- 
tension of time for making the alterations specified in 
the order. 

Respectfully, 
STANLEY REED, 
Acting Attorney General, 
To the SEcrETaRyY OF VW £4nrR. 


VALIDITY OF A PROPOSED .BOND ISSUE OF PUERTO RICO 


The proposed bond issue of Puerto Rico in the amount of $75,000 for 
the retirement of bonds issued for financing the construction of 
the Isabela Irrigation System is authorized under the Acts cited 
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herein; and the form of bond submitted complies with the law 
and the determinations of the Treasurer of Puerto Rico approved 
by the Governor. 

DEPARTMENT OF JUSTICE, 


March 31, 1936. 


Sir: I have your letter of March 18, stating that your De- 
partment has been authorized to sell for the account of the 
Government of Puerto Rico bonds of the face value of 
$75,000, the proceeds of which are to be used in the payment 
of the principal of bonds heretofore issued and sold in con- 
nection with the construction of the Isabela Irrigation Sys- 
tem, and requesting my opinion concerning their legality. 

It 1s proposed to issue the bonds under authority con- 
tained in Section 3 of the Act of Congress approved March 
2, 1917, entitled “An Act to provide a civil government for 
Puerto Rico, and for other purposes,” as amended by the 
Act of March 4, 1927 (c. 145, 39 Stat. 951, 953; c. 503, 44 
Stat. 1418; U.S. C., Title 48, Secs. 741, 745), and Act No. 
59 of the Legislature of Puerto Rico, approved June 18, 
1919, as amended by Act No. 61, approved July 21, 1923, 
and Act No. 31, approved July 20, 1935, as modified by the 
Joint Resolution of Congress approved June 5, 1933, “To 
‘ assure uniform value to the coins and currencies of the 
United States” (48 Stat. 112). 

You state that they are to be issued in coupon form, in 
the denomination of $1,000 each, to be dated January 1, 
1936, and to bear interest at the rate of 3 per centum per 
annum, payable at the Treasury of the United States semi- 
annually on January 1 and July 1 of each year, the prin- 
cipal thereof to be payable January 1, 1975, reserving, how- 
ever, to the People of Puerto Rico the right to redeem all 
or any number of the said bonds at 5 per centum above par, 
with accrued interest, on January 1, 1946, or on any interest 
payment date thereafter, upon giving six months’ notice in 
such manner as may be prescribed by the Treasurer of 
Puerto Rico. A copy of the form of the proposed bond 
was submitted with your letter. 

Section 3 of the Act of March 2, 1917, as amended, pro- 
vides: 

“ * * * and when necessary to anticipate taxes and 
revenues, bonds and other obligations may be issued by 
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Puerto Rico or any municipal government therein as may 
be provided by law, and to protect the public credit: Pro- 
vided, however, That no public indebtedness of Puerto Rico 
and the municipalities of San Juan and Ponce shall be 
allowed in excess of 10 per centum of the aggregate tax 
valuation of its property * * *. In computing the in- 
debtedness of the people of Puerto Rico, municipal bonds 
for the payment of interest and principal of which the good 
faith of the people of Puerto Rico has heretofore been 
pledged and bonds issued by the people of Puerto Rico 
secured by bonds to an equivalent amount of bonds of 
municipal corporations or school boards of Puerto Rico 
shall not be counted, but all bonds hereafter issued by any 
municipality or subdivision * * * for which the good 
faith of the people of Puerto Rico is pledged shall be 
counted.” 

Your letter and the documents submitted by you show 
that the aggregate assessed valuation of real and personal 
property in Puerto Rico on September 30, 1935, amounted 
to $289,628,594, that on the said date there were outstand- 
ing bonds of the Government of Puerto Rico of the face 
value of $27,600,000 (including bonds of the face value of 
$120,000 approved in my opinion of July 9, 1935, but not 
issued at the time of the Treasurer’s statement) and notes 
evidencing temporary loans of the face value of $642,494.54, 
that since the amendatory Act of March 4, 1927, the good 
faith of the people of Puerto Rico has been pledged to the 
payment of principal and interest on outstanding municipal 
bonds aggregating $1,198,500, which, under the statute, 
must be added to the foregoing, making a total of $29,440,- 
994.54. From this amount, however, there is to be de- 
ducted $492,874.22, representing the amount accumulated 
in the various sinking funds, pledged by statute and appli- 
cable only to the payment of unmatured obligations in- 
cluded in the foregoing total figures (85 Op. 9, 14; 37 id., 
30, 32), and a further sum of $250,000, representing 1914 
refunding bonds (also included in the foregoing total fig- 
ures), secured by municipal bonds held by the insular gov- 
ernment and therefore to be deducted when ascertaining 
the amount of the permitted indebtedness of that govern- 
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ment, as provided in the Act of Congress, making a net 
total of $28,698,120.382. 

Considering the foregoing figures, and understanding 
that the matter is not affected by any material increase 
in the amount of the temporary loans since the date of 
the Treasurer’s certificate (October 21, 1935), it is apparent 
that the indebtedness of the Government of Puerto Rico 
when increased by the amount of the contemplated issue 
will be within the maximum permitted by law (10% of the 
ageregate tax valuation). It is unnecessary to consider for 
present purposes the issue of refunding bonds of the face 
value of $3,778,000 approved in my opinion to you of Sep- 
tember 25, 1935 (88 Op. 286), because the Act of Congress of 
August 3, 1935 (Public No. 236, 74th Cong., 49 Stat. 516), 
which authorized them provided that they should not be 
included when computing the public indebtedness of Puerto 
Rico under Section 3 of the Organic Act until six months 
after their issue; furthermore, the issuance of those bonds 
and the application of the proceeds to the retirement of out- 
standing bonds represents no increase in the total indebted- 
ness, save during the brief period necessary to complete the 
refunding operations, as pointed out in my opinion of Sep- 
tember 25, 1935. 

The Act of the Legislature of June 18, 1919, as amended 
by the Act of July 21, 1923, authorized a total bond issue 
of $3,825,000 for construction of the Irrigation System, to 
mature in series of $75,000 each on January 1 of the year 
1929 and subsequent years. The bonds were duly issued 
and approved as to validity (34 Op. 331), and one such series 
has matured on January 1, 1936. 

Section 2 authorized the issuance of refunding bonds to 
pay the principal of issues falling due in years when the 
special assessments provided for such purpose should be 
insufficient. Later acts of the legislature authorized several 
series of bonds both for refunding and for operation and 
maintenance to meet exigencies which had required tempo- 
rary reductions in assessments, and such bonds have also 
been duly issued and approved. (Op. October 21, 1933, 37 
Op. 300.) Section 2 was amended by the Act of May 1, 1934, 
and its authority availed of for refunding the series which 
matured on January 1, 1935, the refunding issue of that date 
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being approved in my opinion to you of January 9, 1935. 
Section 2 has been further amended by an Act of the legis- 
lature approved July 20, 1935, and now reads as follows: 
“Section 2.—Should the proceeds of the special assessment 
as provided for in the Act above mentioned (Section 29), 
be insufficient in any year to meet the entire amount of the 
payment of the principal on outstanding bonds falling due 
that year in addition to the other necessary payments, as 
provided in the aforesaid Act, then the Treasurer of Puerto 
Rico may, with the approval of the Governor, issue new 
refunding bonds to the amount necessary to pay the prin- 
eipal falling due during the said year; Provided, that 
should no tax be paid on lands in the temporary or perma- 
nent irrigation district during any year as provided for in 
Sections 24 and 29 of the above-mentioned Act, or should 
the amount received from taxes upon the lands in the said 
irrigation districts be so reduced because of the operation of 
the said sections as to require it, then the Treasurer of 
Puerto Rico may, with the approval of the Governor, issue 
such additional bonds as may be necessary to cover all ex- 
penses and to meet all the obligations of the irrigation 
system for the said year; Provided, that the total amount of 
such additional bonds issued to cover expenses and to meet 
obligations of the irrigation system during any year or 
years in which, in accordance with Sections 24 and 29 of 
the aforesaid Act, no tax is paid on lands in the said irriga- 
tion districts in which the amount received from taxes is 
insufficient to meet the said expenses and obligations of the 
irrigation system, shall not at any time exceed the total 
amount of irrigation bonds previously authorized; And 
provided, further, that the aforesaid refunding bonds shall 
be issued in series which shall not exceed seventy-five thou-. 
sand (75,000) dollars each, of like denominations, and under 
the same terms and conditions, and shall bear interest at 
the same rate as that provided in Section 4 of this Act. The 
said refunding bonds shall mature in series in the order of 
their issue. The first series of refunding bonds shall mature 
January 1, 1974, and each of the following series shall ma- 
ture on the first day of January of each of the following 
years; but any or all of the series of refunding bonds may 
be redeemed, at the will of The People of Puerto Rico, ten 
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years after the date of their issue, at five (5) per cent above 
par, and accrued interest, on any interest payment date, by 
giving six months’ notice in such manner as may be pre- 
scribed by the Treasurer of Puerto Rico. The bonds, the 
issuance of which is authorized in this Act, may be sold by 
the Secretary of the Interior of the United States.” 

The Act of July 20, 1935, also amends Section 4 of the 
original act, and provides that the bonds may be in coupon 
or registered form, in denominations of one thousand, five 
thousand, and (or) ten thousand dollars, and shall bear 
interest at a rate not exceeding 414 per centum per annum, 
payable semi-annually. It is further provided that the 
bonds are to be sold as near the date of issuance as prac- 
ticable; and that the Treasurer with the approval of the 
Governor, under the limitations prescribed therein, shall 
have entire charge and authority in connection with all 
matters relating to said bonds. For the payment of both 
principal and interest the good faith of the People of Puerto 
Rico is irrevocably pledged. 

There was transmitted with your letter a statement signed 
by the Treasurer of Puerto Rico, setting forth his determin- 
ations in those matters left to his discretion, and this has 
been approved by the Governor, as provided in the Act of 
the Legislature. The statement and the figures submitted 
by you show that the proceeds of the special assessment, 
mentioned in Section 2 of the 1919 statute, as amended, are 
insufficient in the present fiscal year to meet the principal 
of the bonds falling due on January 1, 1936, in addition to 
the other necessary payments chargeable against the pro- 
ceeds of the assessment, within the contemplation of the 
statute, and that the entire authorized issue of $75,000 is 
required to meet the deficiency. 

I find that all the statutory requirements regarding the 
issue and sale of the said bonds have been complied with 
and that the form of bond submitted is in compliance with 
the law and the determinations of the Treasurer, approved 
by the Governor. The form of bond properly recites that 
“under the provisions of Section 3 of the Act of Congress, 
approved March 2, 1917, as amended by the Act of March 
4, 1927, this bond is exempt from taxation by the Govern- 
ment of the United States, or by the Government of Puerto 
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Rico or any political or municipal subdivision thereof, or 
by any State, Territory, or possession, or by any county, 
municipality, or other municipal subdivision of any State, 
' Territory, or possession of the United States, or by the 
District of Columbia.” 

It is therefore my opinion that the bonds, when issued in 
the amount and form proposed, will constitute valid and 
binding obligations of the People of Puerto Rico. 

Respectfully, 
HOMER CUMMINGS. 


To the Secrerary OF THE INTERIOR. 


EFFECT OF THE ACT OF JUNE 13, 1983, UPON THE DEFINI- 
TION OF THE TERM “STEAM VESSEL” CONTAINED IN SEO- 
TION 4399 REVISED STATUTES, 


The Act of June 138, 1983, amending Section 4399 of the Revised Stat- 
utes is ambiguous and leaves the laws relating to regulation of 
mechanically propelled vessels in a state of uncertainty; and 
clarifying legislation would seem to be desirable. 

Pending the enactment of such legislation, the present practice should 
be continued—attributing to the Act of June 13, 1933, the effect 
of extending to vessels not previously included in Section 4390 
R. S. only those provisions of the regulations contained in Sec- 
tions 4418 and 4428-4434 R. S. as amended and reenacted by that 
Act. 

DEPARTMENT OF JUSTICE, 
April 8, 1936. 
Sir: I have your request of March 12, signed by Assistant 

Secretary Johnson, for my opinion “as to whether 4399 RK. 8., 

as amended, extends the definition of ‘steam vessel’ so as to 

make a vessel so defined subject to all of the provisions of 
the steamboat inspection laws * * * or subject only to 

Secs. 4418, 4428 to 4434 R. 5.” | 

Section 4399 R. S. (U.S. C., Title 46, Sec. 361) originally 
read as follows: 

“Src. 4399. Every vessel propelled in. whole or in part 
by steam shall be deemed a steam-vessel within the meaning 
of this Title.” [Italics supplied.] 


The words, “this title”, referred to Title LIT of the Revised 
Statutes relating to regulation of steam vessels, 
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The Act of June 138, 1933, c. 61, 48 Stat. 125, amended 
and reenacted Section 4399 R. S. so as to read (literally) 
as follows: 

“Sec. 4899. Every vessel subject to inspection propelled - 
in whole or in part by steam or by any other form of me- 
chanical or electrical power shall be considered a steam 
vessel within the meaning of and subject to all of the pro- 
visions of this Act; Provided, however, That motor boats 
as defined in the Act of June 9, 1910, are exempt from the 
provisions of this Act.” [Italics supplied.] 


It also amended and reenacted Sections 4418 and 4428- 
4434, which are included in Title LII of the Revised 
Statutes. 

Considering the sections, thus amended, as part of, and 
inserted in their proper places in, the Revised Statutes the 
italicized words, “this Act”, in Section 4399 are mean- 
ingless unless construed. Apparently, they must be con- 
strued as contemplating either “this Title” (Title LII) or 
only Sections 4418 and 4428-4434 thereof, as amended and 
reenacted in the Act of June 13, 1938. I indicate below 
some considerations, and the conclusions, or apparent con- 
clusions, heretofore reached which support the respective 
views suggested. 

Favorable to the view that “this Act” means “this Title” — 

The opinion of your Solicitor. 

The language used by the Committee on the Revision of 
the Laws, of the House of Representatives, when embodying 
the amended section in the amendment to the United States 
Code and, thereafter, in the new (1934) edition of the 
United States Code—stating the section as applicable to 
those chapters of the Code which correspond to Title LIT 
R. 8S. (U.S. C., Title 46, Sec. 361.) 

There is room to doubt the appropriateness of the amend- 
ment of Section 4399 R. S. if intended to be confined in its 
application: to Secs. 4418 and 4428-4434. They do not ex- 
pressly employ the term “steam vessel.” Other sections in- 
cluded in Title LII do mention “steam vessels”, “steam- 
boats”, etc., and it may be regarded as anomalous if the 
statutory definition long applicable to them is no longer 
applicable. | 
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Opposed to the view that “this Act” means “this Title”— 

The actual administration of the statute in your Depart- 
ment. 

The following explanation of the amendment, in the com- 
pilation of “Laws Governing Steamboat Inspection, Novem- 
ber 16, 1933,” issued by your Department: “This act extends 
the jurisdiction of the Service only on inspected motor ves- 
sels in so far as boilers and unfired pressure vessels on the 
same are concerned.” 

The title of the Act of June 13, 1933, describes the Act 
as amending sections “relating to the construction and in- 
spection of boilers, unfired pressure vessels, and the appur- 
tenances thereof”, and the legislative history contains 
nothing to indicate that the Congress contemplated extend- 
ing the steam vessel regulations to non-steam type vessels 
except in so far as concerns the new, or amended, regula- 
tions therein set forth relating to boilers, unfired pressure 
vessels, appurtenances, etc. The biil was submitted to the 
Congress by your Department as needed to make “the boiler 
rules modern.” Nothing was said, for example, concerning 
life-saving equipment, as to which the law prescribed differ- 
ent requirements for steam vessels and for those propelled 
by gasoline, electricity, etc. In some particulars, as applied 
to vessels of the same size and engaged in similar opera- 
tions, there may be no reason for a difference, except that 
the laws were passed when vessels operated by mechanical 
power other than steam were relatively of minor impor- 
tance; but the bill was only one of a number which your 
Department has submitted with purpose to modernize the 
requirements and to subject vessels propelled by mechanical 
power other than steam to the more rigid regulations ap- 
plicable to steam vessels. (Repts. S. 61, 73d Cong.; S. 77%, 
H. 1321, 74th Cong.) 

The Senate has passed and, as I am informed, the House 
is now considering a bill (S. 2001) recommended by your 
Department which would amend Scction 4426 R. S. 
(U.S. C., Title 46, Sec. 404) so as to extend the “steam vessel” 
regulations generally to large classes of vessels propelled by 
mechanical power other than steam, but even this does not 
include all such vessels. Apparently the present Congress 
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has no idea that the same result, and more, was achieved by 
the 1933 amendment. 

The House Committee on the Revision of the Laws, not- 
withstanding its treatment of Section 4899, as above men- 
tioned, has included in the new United States Code, with- 
out change, other provisions of the old law directly in con- 
flict with the view that the amendatory Act of June 13, 
1933, extended indiscriminately to all mechanically pro- 
_ pelled vessels except motor boats (as defined in the Act of 
June 9, 1910, 36 Stat. 462) all the laws regulating steam 
vessels. Thus Section 404 of Title 46 (Section 4426, Title 
LIT, R. S.) is treated as unaffected, although it prescribes 
regulations for certain non-steam type vessels differing from 
those prescribed for “steam vessels.” Section 515 of Title 46 
prescribes life-saving equipment for “all vessels propelled by 
machinery other than by steam”—while other sections pro- 
vide for different equipment for “steam vessels.” The Act 
of June 13, 1933, provided for repeal of all conflicting laws, 
and parts of laws, but the foregoing provisions have not 
been treated as affected thereby. 

It is thus apparent that the ambiguous language used in 
the Act of June 13, 1933, has left the laws relating to regu- 
lation of mechanically propelled vessels in a state of un- 
certainty. It would probably be difficult to maintain a 
proceeding to penalize a vessel propelled by power other 
than steam for failure to carry the life-saving equipment, 
for example, prescribed for steam vessels when it has com- 
plied with other sections of the statutes, not clearly re- 
pealed and included in the current edition of the United 
States Code as still effective, which provide other and differ- 
ent equipment—considering that the Code, by express pro- 
vision, is prima facie the law (U.S. C., Title 1, Sec. 54), that 
your Department has, in effect, publicly announced that such 
vessels are not governed by the rules applicable to steam 
vessels, and that the Congress is now considering the 
amendment of provisions which would already have been 
repealed, at least in part, upon acceptance of the view 
necessary to maintain the assumed proceeding. 

I respectfully suggest to you the advisability of bringing 
the matter to the attention of the Congress in order that it 
may clearly evidence its intention. Whether or not the 
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pending bill (S. 2001) is enacted, it appears advisable that 
Section 4399 R. S. be again amended in order to make it 
clearly apparent whether or not all mechanically-prepelled. 
vessels other than motor boats are to be subject to all the 
regulations concerning steam vessels. The proviso to the 
section also needs clarification (1) because it likewise em- 
ploys the words “this Act,” with uncertain intendment, 
and (2) because it might be understood as exempting motor 
boats (including “every vessel propelled by machinery and 
not more than sixty-five feet in length,” etc.) from express 
provisions subjecting some of them to particular steam- 
vessel regulations, including boiler inspection. etc. (U.S. C., 
Title 46, Secs. 404. 511, 520). 

Pending the enactment of clarifying legislation, it is my 
opinion that the view heretofore applied by your Depart- 
ment in the administration of the statute should be adhered 
to; and this requires attributing to the amendment of June 
18, 1938, the effect of extending to vessels not theretofore 
included in Section 4399 R. S. only those provisions of the 
regulations contained in Sections 4418 and 4428-4434, in- 
clusive, as amended and reenacted in the Act of June 13, 
1933. 

Respectfully, 
HOMER CUMMINGS. 

To the SecrErary oF COMMERCE. 


VALIDITY OF EXECUTIVE ORDER AUTHORIZING THE 
SECRETARY OF AGRICULTURE TO ACQUIRE LAND FOR 
WILDLIFE CONSERVATION PURPOSES 


A proposed Executive Order authorizing the Secretary of Agriculture, 
with funds allocated to him under Title V of the Act of June 15, 
1935, 49 Stat. 583, to acquire real property or any interest therein 
by purchase, condemnation, or otherwise, as he may deem neces- 
sary and advisable, for game bird and animal refuges and for 
migratory bird sanctuaries and refuges, is authorized under the 
said Title V and the Emergency Relief Appropriation Act of 1985. 


DEPARTMENT OF JUSTICE, 
April 9, 1936. 
Sir: I am herewith transmitting a revised draft of a pro- 
posed executive order presented by the Secretary of Agricul- 
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ture and submitted to me for consideration by the Acting 
Director of the Bureau of the Budget under date of April 
1, 1936. 

The proposed order, which has been revised as to form 
only, authorizes the Secretary of Agriculture, with funds 
allocated to him under Title V of the act of June 15, 1935, 
49 Stat. 378, 383 (hereinafter referred to as Title V), to 
acquire real property or any interest therein by purchase, 
condemnation, or otherwise, as he may deem necessary and 
advisable for game bird and animal refuges and for migra- 
tory bird sanctuaries and refuges. In my opinion, the order 
is authorized under the said Title V and the Emergency 
Relief Appropriation Act of 1985 (49 Stat. 115). 

Title V is as follows: 


“pr@TLE V—ACQUISITION OF WILDLIFE REFUGES 


“Sec. 501. The President of the United States is hereby 
authorized to allocate out of moneys appropriated to him 
under the terms of Public Resolution Numbered 11, 
Seventy-fourth Congress, approved April 8, 1935 [Emer- 
vency Relief Appropriation Act of 1935], such sum as he 
may deem necessary or advisable for the acquisition by pur- 
chase, or otherwise, including the necessary expenses 1ncl- 
dental thereto, of areas of land and water or land or water 
for game bird and animal refuges and for migratory bird 
sanctuaries and refuges, to be expended in accordance with 
the provisions of the said Public Resolution Numbered 11.” 
[Italics supplied. | 

Section 5 of the Emergency Relief Appropriation Act of 
1935 reads: 

“In carrying out the provisions of this joint resolution 
the President is authorized (within the limits of the appro- 
priation made in section 1) to acquire, by purchase or by 
the power of eminent domain, any real property. or any 
interest therein, and improve, develop, grant, sell, lease 
(with or without the privilege of purchasing), or other- 
wise dispose of any such property or interest therein.” 

Section 8 of the Act provides, in part: 

“In carrying out the provisions of this joint resolution 
the President may * * * utilize such Federal officers 
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and employees * * * as may be necessary [and] pre- 
scribe their authorities, duties, responsibilities * * *.” 

It will be noted that Title V does not specifically author- 
ize the acquisition of land by condemnation, although the 
phrase “by purchase, or otherwise” might possibly be con- 
strued to include condemnation. Section 5 of the Emer- 
gency Relief Appropriation Act, however, expressly author- 
izes the President to acquire land for carrying out the pro- 
visions of the Act by the power of eminent domain, which 
includes, of course, acquisition by condemnation. Since sec- 
tion 3 of the Act authorizes the President to utilize such 
Federal officers and employees as may be necessary in carry- 
ing out the purposes of the Act, he may delegate to the 
Secretary of Agriculture his authority to acquire land by 
purchase, condemnation, or otherwise, as provided in the 
proposed order. 

It has been suggested that the Act of August 1, 1888, ch. 
728, 25 Stat. 357 (U.S. C., Title 40, Sec. 257), may be con- 
sidered sufficient authority for the exercise of the power of 
condemnation without reference to Title V, and if so, that 
the proposed order is unnecessary. The pertinent part of the 
act of August 1, 1888, is as follows: 

“That in every case in which the Secretary of the Treas- 
ury or any other officer of the Government has been, or 
hereafter shall be, authorized to procure real estate for the 
erection of a public building or for other public uses he shall 
be, and hereby is, authorized to acquire the same for the 
United States by condemnation, under judicial process, 
whenever in his opinion it 1s necessary or advantageous to 
the Government todoso * * *.” 

I am inclined to think that this statute does give suffi- 
cient authority for the condemnation of lands needed by 
the Government for the purposes set out in Title V, but it 
is to be noted that the statute gives the power of condem- 
nation only to the Secretary of the Treasury or other officer 
authorized to procure real estate for public uses. In this 
instance the President is the officer authorized to acquire 
land. Hence the power of condemnation conferred by the 
statute upon the President must be delegated to the Secre- 
tary of Agriculture; and the proposed order effects such 
delegation. 

144790°—-37—-vol. 38-32 
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It is proper to observe here that if the Secretary of 
Agriculture should acquire land by condemnation without 
the express authorization of the President, such acquisi- 
tion might be held valid on the theory that the act of the 
Secretary was in legal contemplation the act of the Presi- 
dent. Wilcox v. Jackson, 38 U. S. 498, 518; Wolsey v. 
Chapman, 101 U.S. 755, 769; French v. Weeks, 259 U. S. 
326, 384. However that may be, issuance of the proposed 
order will remove any doubt that might otherwise exist as 
to the authority of the Secretary of Agriculture to acquire 
land by condemnation for the purposes specified in the 
order. 

Respectfully, 


HOMER CUMMINGS. 
To the PresipEnrT. 


EFFECT OF ACT OF AUGUST 27, 1935, PROVIDING FOR DIS- 
POSITION OF SURPLUS REAL PROPERTY, UPON CERTAIN 
EARLIER STATUTES AND CONTRACTS MADE THEREUNDER 


The Act of August 27, 1935, c. 744, 49 Stat. 885, providing for the 
disposition, control, and use of surplus real property acquire? 
by federal agencies, does not affect— 

(1) The Act of May 28, 1935, c. 155, 49 Stat. 305, as amended by the 

Act of August 27, 1935, c. 754, 49 Stat. 896, authorizing the Secre- 

tary of Commerce to convey specified parcels of land to indicated 

states and cities for park purposes. 

Section 16 of the Merchant Marine Act, 1920, as amended (U.S. C., 

Title 46, Sec. 874), authorizing and directing the United States 

Shipping Board to dispose of certain properties acquired during 

the World War for housing employees of the United States, as 

applied to properties made the subject of contract ‘with the Brook- 
lawn Housing Corporation prior to passage of the Act of August 

27, 1935. 

(3) The Act of March 4, 1913, c. 168, 37 Stat. 1017, 1019 (U. S. C., 
Title 33, Sec. 752), as applied to five parcels of real property 
which were sold, upon advertisement, to the highest bidder and 
for which deeds were prepared but not executed and delivered 
prior to passage of the Act of August 27, 1935. 


(2 


~~ 


DEPARTMENT OF JUSTICE, 
April 17, 1936. 
Srr: I have the honor to refer to your letter of January 
31, 1936, and subsequent correspondence, and to comply with 
your request for my opinion concerning the effect upon the 
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other legislation hereinafter mentioned of the provisions of 
the Act of August 27, 1935, c. 744, 49 Stat. 885, which is en- 
titled “An Act to provide for the disposition, control, and 
use of surplus real property acquired by Federal agencies, 
and for other purposes,” and reads, in part, as follows: 

“That notwithstanding any other provisions of law, 
whenever any real property located outside of the District 
of Columbia, exclusive of military or naval reservations, 
heretofore or hereafter acquired by any Federal agency, by 
judicial process or otherwise in the collection of debts, pur- 
chase, donation, condemnation, devise, forfeiture, lease, or 
in any other manner, is, in whole or in part, declared to be 
in excess of its needs by the Federal agency having control 
thereof, or by the President on recommendation of the 
Secretary of the Treasury, the Director of Procurement, 
with the approval of the Secretary of the Treasury, is au- 
thorized (a) to assign or reassign to any Federal agency 
or agencies space therein: Providea, That if the Federal 
agency to which space is assigned does not desire to occupy 
the space so assigned to it, the decision of the Director of 
Procurement shall be subject to review by the President; or 
(b) pending a sale, to lease such real property on such terms 
and for such period not in excess of five years as he may 
deem in the public interest; or (c) to sell the same at public 
sale to the highest responsible bidder upon such terms and 
after such public advertisement as he may deem in the 
public interest.” . 

(1) The Act of May 28, 19385, c. 155, 49 Stat. 305, as 
amended by the Act of August 27, 1935, c. 754, 49 Stat. 896, 
contained a number of separate provisions authorizing the 
Secretary of Commerce to convey specified parcels of land 
to indicated states and cities for park purposes, etc., many 
such conveyances to be subject to conditions and with pro- 
vision that in the event of nonperformance of the conditions 
the land shall revert to the United States. In one instance 
(section 2) the property is described as an abandoned light- 
house reservation, no longer needed and therefore required 
to be reconveyed to the State of Delaware “as stipulated in 
the original deed of conveyance to the United States.” 

The -authorizing of these conveyances was motivated by 
purposes quite different from that which the Congress 


450 Disposition of Surplus Real Property 


sought to accomplish through enactment of the general 
legislation above quoted. Both the amendment to the Act 
of May 28, 1935, and the general statute (providing for dis- 
position, control and use of surplus real property) were ap- 
proved on the same day, and it would have been idle to 
amend the Act of May 28 if it was wholly repealed by the 
other Act. 

It is therefore my opinion that the Act of May 28, 1935, 
as amended by the Act of August 27, 1935, is unaffected by 
the provisions of the general statute also enacted on August 
27, 1935. 

(2) Section 16 of the Merchant Marine Act, 1920, as 
amended (U. S. C., Title 46, Sec. 874), authorized the 
United States Shipping Board to dispose of certain prop- 
erties which had been acquired during the World War for 
housing employees of the United States, “at as early a date 
as practicable, consistent with good business and the best 
interests of the United States.” Acting under this author- 
ity, the Shipping Board entered into a contract with the 
Brooklawn Housing Corporation. The contract is quite 
lengthy; it is sufficient for present purposes to state that it 
included an undertaking by the United States to convey 
to the Brooklawn Housing Corporation, upon its making 
the payments and on the terms and conditions set forth, a 
number of parcels of real property and mortgages on the 
real property. The contract was dated November 4, 1931, 
and provided for performance within one year; but, by 
mutual agreement of all the parties, including the surety, 
the period of performance has been extended from time to 
time, one such extension having been made after the pas- 
sage of the Act of August 27, 1935. Before the Act was 
passed the Brooklawn Housing Corporation had accepted 
conveyance of all the real property except forty-seven 
parcels and, as I am informed, the Corporation is now 
demanding conveyance of the remaining forty-seven parcels 
and has tendered the balance due under the contract. 

I agree with the conclusion of your Solicitor and the 
Director of Procurement, Treasury Department, (as set 
forth in documents submitted by you) that the provisions 
of the Act of August 27, 1935, did not extend to these prop- 
erties, which had previously been made the subject of con- 
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tract under Section 16 of the Merchant Marine Act and, 
therefore, cannot be regarded as property “declared to be in 
excess of its needs by the Federal Agency having control 
thereof, or by the President on recommendation of the Sec- 
retary of the Treasury,” under and in accordance with the 
provisions of the Act of August 27, 1935. Furthermore, 
even assuming that the Act might have applied to the real 
property if the contract. had been cancelled, it did not re- 
quire cancellation of the contract (which dealt with matters 
other than sales and conveyances of real estate) or affect the 
right to deal with incidental matters arising in connection 
with performance of the several undertakings by the United 
States and by the Corporation. 

It 1s therefore my opinion that the Act of August 27, 
1935, does not affect the contract with the Brooklawn 
Housing Corporation and does not forbid conveyance to that 
Corporation of the remaining parcels of real property as 
therein provided for. As to any parcels of real prop- 
erty originally subject to disposition under Section 16 of the 
Merchant Marine Act, but not yet disposed of or made the 
subject of a contract entered into prior to August 27, 
1935, I express no opinion and regard it as inadvisable to do 
so in the absence of specific cases accompanied by full state- 
ment of the facts and circumstances. 

(3) The Act of March 4, 1913, c. 168, 37 Stat. 1017, 1019 
(U. S. C., Title 33, Sec. 752), contained the following 
provision : 

“When any condemned supplies, materials, equipment. or 
land can not be profitably used in the work of the Light- 
house Service, the same shall be appraised and sold, either 
by sealed proposals for the purchase of the same or by 
public auction after advertisement of the sale for such time 
as in the judgment of the Secretary of Commerce the pub- 
lic interests require, the proceeds of such sales, after the 
payment therefrom of the expenses of making the sales, to 
be deposited and covered into the Treasury as miscellaneous 
receipts as now provided for by law in like cases.” 

Acting under this authority, the Secretary of Commerce, 
during the years 1933 and 1934, directed the sale of five par- 
cels of real property on sealed proposals after public notice. 
Bids were duly received and the highest bidder in each case 
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was notified on August 138, 1935, that his bid had been ac- 
cepted. All, or part, of the purchase price of the property 
in each instance was paid by the buyer and the monies are 
now in the possession of the United States. Deeds were 
prepared but, before being executed and delivered, the Act 
of August 27, 1935, became effective and since that time the 
matter has been held in abeyance. The Solicitor of your 
Department has concluded that the deeds may properly be 
executed and delivered, and the office of the Director of 
Procurement in the Treasury Department has taken the 
same view of the matter. 

It is my opinion that the Act of August 27, 1935, 1s not 
to be interpreted as affecting the execution and delivery of 
the deeds to the five parcels of real property above men- 
tioned under the circumstances stated. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF COMMERCE. 


RATES THAT CONTRACT CARRIERS BY MOTOR VEHICLES 
MAY QUOTE TO GOVERNMENT UNDER SECTION 218 OF 
MOTOR CARRIER ACT 


The provisions of Section 218 of the Motor Carrier Act, 1985, relating 
to minimum rates that may be charged by contract carriers by 
motor vehicles, do not apply to contracts with the Government ; 
and contract carriers by motor vehicles may quote the Govern- 
ment lower rates than those contained in their schedules on file 
with the Interstate Commerce Commission. 

The maxim erpressio unius eawclusio alterius considered and held 
inapplicable, 

DEPARTMENT OF J USTICE, 
| April 20, 1936. 
Sir: Reference is made to your letter of April 4, 1936, in 
which you request my opinion as to whether “under the pro- 
visions of section 218 of the so-called Motor Carrier Act, 

1985 (49 Stat. 543, 561; U. 8S. C., Title 49, Secs. 301-327), 

contract carriers by motor vehicles may quote lower rates to 

the Government than those prescribed in tariffs required to 
be filed with the Interstate Commerce Commission.” 

The Motor Carrier Act was enacted as an amendment to 
the Interstate Commerce Act (c. 1, U.S. C., Title 49), be- 
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defines both common carriers by motor vehicle and contract 
carriers by motor vehicle. Section 218, which relates only 
to contract carriers by motor vehicle, requires that such a 
carrier shall file with the Interstate Commerce Commission 
schedules of its minimum charges for the transportation of 
passengers or property in interstate commerce, and pro- 
vides that it shall not demand, charge, collect, accept, 
or receive for such transportation a less compensation than 
that contained in the schedules filed by it until such sched- 
ules have been modified or changed in the manner pre- 
scribed in the section. | 

It is a well-established rule of common law that the 
sovereign authority is not bound by a statute which tends to 
restrain or diminish its powers, right, or interest unless it 
is named therein. United States v. Herron, 20 Wall. 251; 
Guarantee Co. v. Title Guaranty Co., 224 U.S. 152. Judge 
Story in United States v. Hoar, 2 Mason 314, stated the rule 
in the following language: 


“Where the government is not expressly or by necessary 
implication included, it ought to be clear from the nature 
of the mischiefs to be redressed, or the language used, that 
the government itself was in contemplation of the legisla- 
ture, before a court of law would be authorized to put such 
an interpretation upon any statute. In general, acts of 
the legislature are meant to regulate and direct the acts and 
rights of citizens; and in most cases the reasoning appli- 
cable to them applies with very different, and often con- 
trary force to the government itself. It appears to me, 
therefore, to be a safe rule founded in the principles of the 
common law, that the general words of a statute ought not 
to include the government, or affect its rights, unless that 
construction be clear and indisputable upon the text of the 
act.” 

If section 218 of the Motor Carrier Act is binding on the 
Government, it deprives the Government of a right, namely: 
the right to contract with contract carriers by motor vehicle 
for transportation at the lowest possible rate. Therefore, 
under the rule above stated the provisions of the section are 
not applicable to contracts with the Government unless 
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made so, either expressly or impliedly, by the provisions of 
the Act. | 

I find no language in either the section itself or any 
other parts of the Act which makes the section applicable 
by express terms; nor is there, in my opinion, anything in 
the section which by necessary implication makes it appli- 
cable. It will be noted, however, that section 217 of the Act, 
which relates to common carriers by motor vehicle and 
provides that such a carrier shall not charge for transporta- 
tion in interstate or foreign commerce a higher or a lower 
rate than that contained in its schedules on file with and 
approved by the Interstate Commerce Commission, contains 
the following proviso: 


“Provided, That the provisions of sections 1 (7) and 22 
(1) of this title shall apply to common carriers by motor 
vehicles subject to this chapter.” 

The reference to Title I is to the Interstate Commerce 
Act as it existed prior to the enactment of the Motor Car- 
rier Act as an amendment thereto, and section 22 (1) of 
that Act, which relates to the provisions governing rates 
which may be charged by carriers by rail and water, 
provides in part: 


“Nothing in this chapter shall prevent the carriage, stor- 
age, or handling of property free or at reduced rates for the 
United States, * * *.” 

The express exemption of Government contracts from 
the provisions of section 217, and also from the general pro- 
visions of the Interstate Commerce Act, and the absence of 
express exemption of such contracts from the provisions of 
section 218 raises the question whether under the maxim 
expressio unius exclusio alterius the provisions of section 
218 are by necessary implication made applicable to such 
contracts. : 

The maxim expressio unius exclusio alterius “expresses a 
rule of construction, not of substantive law, and serves only 
as an aid in discovering the legislative intent * * *,” 
United States v. Barnes, 222 U.S. 518, 519. “Great caution 
is requisite in dealing with it * * *. It is often a valu- 
able servant, but a dangerous master * * * and * * #* 
ought not to be applied, when its application * * * leads 
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to inconsistency or injustice.” Ford v. United States, 273 
U. S. 593, 612. “It is not of universal application, and 
when to apply it would be to defeat the accomplishment of 
the manifest purpose of the act, and to prevent the attain- 
ment of the end for which the act was passed, we certainly 
must decline to be ‘governed by it.” City of New York v. 
Davis, 7 F. (2d) 566, 575. It is never applied when that 
which is expressed is merely declaratory of existing law; 
but only when it is creative of new law, or in derogation of 
existing law. Straus v. Yeager, 48 Ind. App. 448; 93 N. E. 
877, 881; Yardley & Co., Lid., v. United States, 22 C. C. 
P. A. 390; Barbat v. Allen, 7 Exch. 608; Sutherland on 
Statutory Construction, 2d Ed., section 491; Maxwell on 
Interpretation of Statutes, pp. 547, 548. It is never in- 
voked when to do so would contradict the public policy of 
the sovereign. Forsythe v. Paschal, 34 Ariz. 380; 271 Pac. 
865. 

The exemption of contracts with the Government from 
the provisions of section 217 and Title I of the Act does not 
create any new law. Such contracts would be exempt with- 
out any express statement in the Act to that effect. The 
exemption is therefore merely declaratory of the law as it 
already existed, and 1s not creative. Moreover, to apply the 
rule in this case, thereby making the provision of section 
218 applicable to contracts with the Government, would not 
only be in derogation of the rights of the Government, but 
would also be contrary to the public policy of the United 
States as expressed by the Congress in various statutes re- 
quiring that all Government contracts, except in cases of 
emergency, be let to the lowest responsible bidder after 
‘proper advertising. This policy of the Government with 
respect to contracts is not to be lightly passed over, and 
certainly it should not be cast aside unless the Congress by 
clear expression so directs. 

The purpose of the Motor Vehicle Act, expressly stated 
therein, is to regulate transportation by motor carriers in 
such manner as to foster, promote, and protect interstate 
and foreign commerce by motor carriers, and to prevent in 
connection therewith unreasonable charges and unjust dis- 
criminations resulting in undue preferences or advantages 
and unfair or destructive competitive practices. It is not 
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necessary for such purposes that section 218 be binding 
upon the Government. The unreasonable charges, unjust 
discriminations, undue preferences, and unfair destructive 
competitive practices sought to be prevented relate entirely 
to private shippers. As was said by the Supreme Court in 
Nashville Ry. v. Tennessee, 262 U. S. 318, 323, in discussing 
the analogous requirements contained in the Interstate 
Commerce Act, “the grant of a lower rate * * * toa 
government * * * may benefit the government without 
subjecting to prejudice any person, locality or class of 
traffic.” Again, in Emergency Fleet Corp. v. Western 
Union, 275 U. S. 415, 425, the Court, discussing the same 
principal-as related to telegraph rates, said: 


“It may be doubted whether the prescribed rule requiring 
equality of treatment would ever be violated by giving to 
the Government provisional rates.” 


Moreover, to hold that section 218 is applicable to Gov- 
ernment contracts would give rise to an inconsistency. One 
of the expressed purposes of the act is to prevent unjust dis- 
crimination. It would indeed be an anomaly to hold that 
the Congress intended to make the general purposes of the 
Act, including the purpose to prevent unjust discrimination, 
relate to contracts with the Government as well as to con- 
tracts with private shippers, and also to hold that it in- 
tended by section 218 of the act to deny to contract carriers 
by motor vehicle the same freedom in making contracts 
with the Government that common carriers by motor’ ve- 
hicle are, under the proviso in section 217, expressly per- 
mitted to enjoy. Such a paradox should not be assumed 
from the mere fact that the Congress in section 217 and: 
Title I of the Act inserted a provision which was merely 
declaratory of existing law. 

It 1s my opinion, therefore, that the provisions of section 
218 do not apply to contracts with the Government, and 
that contract carriers by motor vehicle may quote to the 
Government lower rates than those contained in their sched- 
ules on file with the Interstate Commerce Commission. 

Respectfully, 
HOMER CUMMINGS. 


To the SecreTAary or War. 
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AUTHORITY TO DESIGNATE AN ACTING GOVERNOR OF 
PUERTO RICO—DELEGATION OF STATUTORY POWERS 


The power of appointment conferred by statute cannot be delegated 
without statutory authority. 

Although every reasonable presumption of validity is to be indulged 
with respect to the performance by the head of a department of 
a duty imposed upon the President, nevertheless, the President 
cannot, without statutory authority, delegate a discretionary 
duty, relieving himself of all responsibility, so that the perform- 
ance of the duty will not be his act but wholly the act of another. 

The power of designating, under the Organic Act of Puerto Rico, an 
Acting Governor of Puerto Rico is properly to be exercised 
through the head of the department charged with the adminis- 
tration of Puerto Rican affairs, but in such manner that the desig- 
nation will be, in effect, that of the President rather than that 
of the head of the department. 


DEPARTMENT OF JUSTICE, 
| April 24, 1936. 
Sir: I have your memorandum of April 22, 1936, request- 
ing my recommendation with respect to the suggestion that 
you authorize the Secretary of the Interior, or in his absence 
the Acting Secretary of the Interior, to designate the Acting 
Governor of Puerto Rico from time to time under the follow- 
ing provision of the Organic Act (U.S. C., Title 48, Sec. 
(72) : 
_ “The President may from time to time designate the head 
of an executive department of Puerto Rico to act as gov- 
ernor in the case of a vacancy, the temporary removal, resig- 
nation, or disability of the governor, or his temporary ab- 
sence, and the head of the department thus designated shall 
exercise all the powers and perform all the duties of the 
governor during such vacancy, disability, or absence.” 
“Designate” is sometimes used as synonymous with “ap- 
point” (County of Santa Barbara v. Janssens, 177 Cal. 114, 
118; Cunio v. Franklin County, 285 S. W. 1007, 1008; 
People v. Fitzsimmons, 68 N. Y. 514, 519), and it has been 
held that the power of appointment conferred by statute 
cannot be delegated without statutory authority (21 Op. 
355, 356; 29 zd. 273, 274). The statute does not expressly 
authorize you to delegate the power to designate an Acting 
Governors, djffering in this respect from some other statutes 


458 Acting Governor of Puerto Rico 


under which the Executive has delegated the power to make 
appointments to office. 

In my opinion to you under date of June 16, 1934 (37 Op. 
570), I concluded that the Governor of the Virgin Islands 
was authorized to designate an Acting Governor of the Vir- 
gin Islands, his designation, however, being expressly ap- 
proved by the President. The statute there involved differs 
materially from the provision in the Organic Act of Puerto 
Rico. Furthermore, it has been judicially determined that 
an appointment made by a subordinate officer with approval 
of a superior may be regarded as an appointment by the lat- 
ter. United States v. Hartwell, 6 Wall. 385, 393-394. 

It is manifestly impossible for the President to execute 
every duty, and every detail thereof, imposed upon him by 
the Congress. The courts have recognized this and have fur- 
ther recognized that he usually and properly acts through 
the several executive departments. Every reasonable pre- 
sumption of validity is to be indulged with respect to the 
performance by the head of a department of a duty imposed 
upon the President and executed by the department head 
ostensibly in behalf of the President. Nevertheless, the au- 
thorities indicate that the President cannot, without statu- 
tory authority, delegate a discretionary duty, relieving him- 
self of all responsibility, so that the duty when performed 
will not be his act but wholly the act of another. Walliams 
v. United States, 1 How. 290, 297; Runkle v. United States, 
122 U.S. 548, 557; United States v. Fletcher, 148 U. S. 84, 
88; French v. Weeks, 259 U. S. 326, 334. 

The power of designating from time to time an Acting 
Governor of Puerto Rico is quite prope:ly to be exercised 
through the head of the department charged with the ad- 
ministration of Puerto Rican affairs (now the Department 
of the Interior), but in such manner that the designation 
will be, in effect, that of the President rather than of the 
head of the department; and this course, as I understand it, 
has been followed in the past. Thee is no prescribed for- 
mula for accomplishing the result. 

The recommendation now hefore you is that Dr. Padin, 
Commissioner of Education of Puerto Rico, be designated 
as Acting Governor during the present absence of, the Gov- 
ernor. I respectfully suggest that there would be no legal 
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objection to the designation by you of Dr. Padin, or the 
present head of some other executive department of Puerto 
Rico, to act as Governor upon all occasions of the Gover- 
nor’s absence hereafter occurring, until otherwise ordered 
and except as other designations may be made from time 
to time in particular instances. 

In the meantime, since the matter is urgent, I respect- 
fully suggest, if action has not already been taken, that you 
designate Dr. Padin to act during the present absence of 
the Governor or that you specifically direct the Secretary of 
the Interior to so designate him. 

The letter of April 21, 1936, from the Secretary of the 
Interior is returned herewith. 

Respectfully, 
JOSEPH B. KEENAN, 
Acting Attorney General. 
To the PREsIDENT. 


CONDITIONS PRECEDENT TO EXPENDITURE OF APPROPRIA- 
TION FOR SETTLEMENT OF INDEBTEDNESS AGAINST 
PERSHING HALL 


An assurance or commitment of the American Legion, Inc., to the 
effect that it will assume the duties of maintaining and perpetuat- 
ing Pershing Hall, Paris, France, is not a condition precedent to 
the expenditure of the funds appropriated by the Act of August 
12, 1935, c. 508, 49 Stat. 571, for the settlement of the indebtedness 
against the said Hall. 

DEPARTMENT OF J USTICE, 
May 6, 1936. 

Sir: Reference is made to the letter of April 23, 1936, 
signed by Acting Secretary of the Treasury Taylor, in which 
you request my opinion on the question whether some assur- 
ance or commitment of the American Legion, Inc., to the 
effect that it will undertake the duties of maintaining and 
perpetuating Pershing Hall, Paris, France, is a necessary 
condition precedent to the expenditure of the fund appro- 
priated by the Act of August 12, 1935, for the settlement of 
the indebtedness against Pershing Hall. 

The Act of June 28, 1935, ch. 323, 49 Stat. 426, hereinafter 
referred to as the authorizing Act, provides: 
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“That $482,032.92 of the fund entitled ‘Recreation fund— 
Army’, created by the War Department Appropriation Act, 
approved March 4, 1933, is hereby authorized to be ap- 
propriated by the Secretary of the Treasury for effecting 
a settlement of any indebtedness connected with Pershing 
‘Hall, a memorial already erected in Paris, France, under the 
auspices of the American Legion, Inc., to the commander in 
chief, officers, men and auxiliary services of the American 
Expeditionary Forces, to the end that such memorial as so 
freed from debt may be perpetuated: Provided, That the 
amount herein provided shall not be used for the purposes 
indicated herein, until the legal title to said property shall 
have been vested in the Government of the United States 
for the use and benefit of all American officers and enlisted 
men of the World War. 

“Sec. 2. Any balance remaining after settlement of such 
indebtedness shall be retained by the Secretary of the Treas- 
ury as a special fund to be known as the ‘Pershing Hall 
Memorial Fund.’ The Secretary of the Treasury is au- 
thorized (a) to invest and reinvest any part or all of the 
corpus of this fund so remaining in interest-bearing United 
States Government bonds and retain custody thereof; and 
(b) upon request of the American Legion, Inc., the Secre- 
tary of the Treasury shall pay to the National Treasurer of 
the American Legion, Inc., from time to time any part of the 
earnings upon the fund for use in the maintenance and/or 
perpetuation of Pershing Hall. 

“Sec. 3. An itemized report shall be transmitted to the 
Senate and House of Representatives on the first day of 
each regular session of Congress of expenditures made in 
pursuance herewith.” 

The Act of August 12, 1935, ch. 508, 49 Stat. 571, to which 
your inquiry is specifically directed, in so far as it refers to 
the question presented, provides (p. 594) : 

“For settlement of any indebtedness in connection with 
Pershing Hall, a memorial already erected in Paris, France, 
under the auspices of the American Legion, Inc., to the com- 
mander in chief, officers, men, and auxiliary services of the 
American Expeditionary Forces, and for the creation by 
the Secretary of the Treasury of a special fund to be known 
as the ‘Pershing Hall Memorial Fund’, to be derived from 
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_the ‘Recreation fund, Army’, created by the War Depart- 
ment Appropriation Act approved March 4, 1983: Provided, 
That the amount herein appropriated shall not be used until 
the legal title to said property shall have been vested in the 
Government of the United States for the use and benefit of 
all American officers and enlisted men of the World War, 
all as authorized by the Act approved June 28, 1935, to 
remain available until expended, $482,032.92.” 

The language of these acts directing the use of the moneys 
appropriated is positive and explicit, and must be taken in 
its natural and obvious sense unless the context clearly shows 
a different use. Lake County v. Rollins, 130 U. S. 662, 667; 
United States v. Union Pac. &. BR. Co., 91 U.S. 72, 85; Child 
Labor Tax Case, 259: U. S. 20, 36. Your General Counsel 
points out, however, that the only provision made by the 
Acts for jurisdiction over and maintenance of Pershing Hall] 
is the provision in section 2 (b) of the authorizing Act, which 
provides that upon the request of the American Legion, Inc., . 
the Secretary of the Treasury shall pay to the Treasurer of 
that organization the earnings upon the “Pershing Hall 
Memorial Fund” for use by it in the maintenance and per- 
petuation of Pershing Hall. From this he reasons that since 
it must be assumed that the Congress would not authorize 
the purchase of Pershing Hall without making provision 
for its maintenance, and since no provision is made for such 
maintenance by any agency other than the American Legion, 
Inc., it must be held that it was the intention of Congress 
that the funds appropriated should not be expended for the 
purposes of the act unless and until the American Legion, 
Inc., signified its willingness to assume the duty of such 
maintenance. 

I am unable to agree with this view. Reading the two 
Acts together, the appropriation as made is for the definite 
purpose of “effecting a settlement of any indebtedness con- 
nected with Pershing Hall, a memorial already erected 
* .* * to the end that such memorial as so freed from 
debt may be perpetuated”; and establishing “a special fund 
to be known as the Pershing Hall Memorial Fund”, to be 
invested and held by the Secretary of the Treasury. In my 
opinion, the only condition precedent to the use of the 
moneys appropriated for the purposes specified is that con- 
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tained in the provisos in the Acts, expressly prohibiting the 
use of such moneys “until the title to said property shall have 
been vested in the Government of the United States for the 
use and benefit of all American officers and enlisted men of 
' the World War.” The clause in Scction 2 of the authorizing 
Act directing the Secretary of the Treasury, upon the request 
of the American Legion, Inc., to pay over the earnings from 
the special fund to the Legion for use in the maintenance 
and perpetuation of Pershing Hall is, it seems to me, in the 
nature of a grant of a permissive right rather than a state- 
ment of a condition precedent. It is conceivable that the 
American Legion might decline to assume the duties of 
maintenance and perpetuation under any condition. There- 
fore, to hold that the Congress intended that the use of the 
appropriated moneys for the specific purposes designated 
should be conditioned upon an uncertain action which might 
or might not be taken by the American Legion, would be, 
in effect, to hold that the Congress has granted to the Ameri- 
can Legion, not by express terms but by implication only, the 
administrative power and discretion to either put the statute 
into effect or completely nullify it. Such a construction 
may not, in my opinion, be accepted. (United States v. 
Lexington Mill Co., 232 U.S. 399.) 

The history of the legislation is also significant. The 
authorizing Act originated in the Senate as Senate Bill No. 
2917. As originally introduced its title read: “Authorizing 
an appropriation to the American Legion for its use in 
effecting a settlement of the remainder due on, and the reor- 
ganization of, Pershing Hall, a memorial already erected in 
Paris, France, to the commander in chief, officers, and men 
of the expeditionary forces.” The bill provided that the 
balance not required for settling the indebtedness on Persh- 
ing Hall should be available for expenditure by and under 
the direction of the American Legion, Inc., for the main- 
tenance and/or to secure the perpetuation of Pershing Hall. 
Before its enactment into law it was amended in several 
respects, among others: (1) by the elimination of the refer- 
ence to the American Legion in the title thereof; (2) by the 
elimination of the requirement that the balance not required 
for settling the indebtedness should be available for expendi- 
ture by and under the direction of the American Legion, and 
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the substitution therefor of section 2 of the act as approved ; 
and (8) by the addition of the proviso in section 1 requiring 
the title to the property to be vested in the United States. 

The House Committee Report on the bill reads in part 
as follows: : | 

“S. 2917, originally identical in language with H. R. 8443, 
was amended in the Senate to provide that the title of 
Pershing Hall shall have been vested in the Government 
of the United States before the Stars and Stripes Fund of 
$482,032 shall be used to free the hall from debt. 


a * * a * a * 


“The purpose of the bill is to allow the use of a fund in 
the Treasury Department which was accumulated during 
the World War through the publication of the American 
Expeditionary Force newspaper known as ‘The Stars and 
Stripes’, to be applied to liquidate indebtedness incurred in 
connection with the erection of the memorial Pershing Hall 
in Paris, France. The purpose is to give back to the World 
War veterans insofar as possible the veterans’ money, not 
one dollar of it belonging to the Government or the tax- 
payers. 

a % % a a * af 

“Not one dollar of the money comprising the Stars and 
Stripes fund came from the taxpayers, but on the contrary 
came from the pockets of the American soldiers, sailors, and 
marines in France and from other sources of revenue which 
the publication may have had in addition to the sale of news- 
papers. Clearly the money cannot be returned to the indi- 
viduals from whom it came. Your committee believes that 
the saving in this manner of Pershing Hall would constitute 
as worthy and appropriate use of this fund as could be 
possibly found.” 

The Senate Committee Report on the bill reads in part 
as follows: 

“In the American Legion convention in 1927, there was 
authorized the erection of a memorial building which in its 
original conception was known as the ‘American Legion 
Building.’ This building was later and is now named 
‘Pershing Hall.’ The building was erected at a total cost of 
approximately $540,000. What seemed at the time to be a 
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sufficient amount of money to pay for the building and pro- 
vide for its maintenance was at that time and later subscribed 
by various organizations and by individuals, However, due 
to the depression of 1929, the change in rates of exchange, 
and various -unforeseen circumstances, the actual amount 
finally collected toward the building was only between 
$540,000 and $500,000. Mortgages and liens on the building 
are now due and in imminent danger of foreclosure. The 
project is beyond the financial resources of the American 
Legion and no hope of help from other sources. However 
there is now on deposit a trust fund accumulated from profits 
of the Stars and Stripes, the American newspaper published 
by and for the members of the American Expeditionary 
Forces. This fund amounts to $482,032.92, and under a pro- 
viso in the last War Department Act, is to revert to the 
Treasury of the United States on July 1, 19385, with no bene- 
fit to the men who were responsible in fact for the accumu- 
lation of the fund. This bill (S. 2917) proposes to utilize 
this fund for the worthy purpose of disposing of the existing 
indebtedness on Pershing Hall and to assist in its future 
maintenance. 

“+ * * the State Department points out that Pershing 
Hall is the Paris home of the American Legion and bearing 
as it does the name of the General of the Armies is viewed 
by a large section of the French people as something in the 
nature of a national monument. The Department further 
states that in the event Pershing Hall should not be reorgan- 
ized and freed from debt, it would be a serious blow to 
American prestige and to the financial credit in France of 
private American institutions.” 

Incorporated in both the Senate Report and the House 
Report is a letter from Secretary of State Hull to Senator 
Sheppard, in which the following language is used: 

“* * * Tt will be recalled that Pershing Hall is the 
Paris home of the American Legion and bearing as it does 
the name of the General of the Armies is viewed by a large 
section of the French people as something in the nature of 
a national monument. 

‘Without enterfng into the question of the financing or the 
organization of the hall, the Department of State can safely 
assert that if Pershing Hall should not be reorganized and 
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freed from debt, it would be a serious blow to American 
prestige and to the financial credit in France of private 
American institutions.” | 

This legislative history, in my opinion, shows clearly that 
‘ the main purpose of the legislation is to provide for the 
settlement of the indebtedness against Pershing Hall, upon 
the title thereto vesting in the United States, thereby pre- 
venting a sale of the property under existing liens with prob- 
able detriment to American prestige. In this connection it 
will be noted that the title to the property is to be vested 
in the Government of the United States “for the use and 
benefit of all American officers and enlisted men of the 
World War.” Many such officers and enlisted men are not 
members of the American Legion. | 

Conceding for present purposes, but not deciding, that it 
must be assumed that the Congress, in passing these statutes, 
intended to make immediate and certain provision for the 
maintenance and perpetuation of Pershing Hall, it does 
not, 1n my opinion, necessarily follow that the construction 
of the statutes suggested by your General Counsel must be 
accepted. Such an intention may be given effect by a differ- 
ent, and, I think, a more reasonable construction. If such 
an intention must be read into the statutes, it is my view 
that the statutes properly construed provide: (1) for the 
settlement of the indebtedness against Pershing Hall; (2) 
for the establishment out of the remainder of the appro- 
priation of a special fund to be held and invested by the 
Secretary of the Treasury; and (3) for the perpetuation and 
maintenance of Pershing Hall as a Government. institu- 
tion—such maintenance by implication to be effected by 
some department of the Government, most likely the Treas- 
ury Department—out of the earnings of such special fund, 
subject to the right of the American Legion, Inc., if it so 
elects, to assume and discharge the duties of such main- 
tenance and perpetuation and be reimbursed out of the earn- 
ings of such special fund for its expenses incurred in connec- 
tion therewith. 

It is suggested by your General Counsel that such a con- 
struction of the statute 1s not: permissible for the reason that 
the Treasury Department does not have facilities available 
for the maintenance of a building in Paris, and that, there- 
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fore, the Congress could not have intended such mainte- 
nance. In this connection the Supreme Court has said: 


“Tt is not enough merely that * * * objectionable 
* *  * consequences, which probably were not within the 
contemplation of the framers, are produced by an act of — 
legislation. Laws enacted with good intention, when put to 
the test, frequently, and to the surprise of the law maker 
himself, turn out to be * * * objectionable. But in 
such case the remedy lies with the law making author- 
ity * * *.” Crooks v. Harrelson, 282 U. S. 55. 


Moreover, a public officer lawfully charged with the per- 
formance of a public duty is clothed with full authority to 
take such steps as are necessary for such performance. State 
v. Illinois Cent. R. Co.,.246 Ill. 188; State v. Younkin, 108 
Kan. 634; State v. Hackmann, 276 Mo. 110. 

It is my opinion, therefore, that the assurance or com- 
mitment from the American Legion, Inc., that it will assume 
the duties of maintaining and perpetuating Pershing Hall 
is not a condition precedent to the expenditure of the funds 
appropriated. : 

Respectfully, 
HOMER CUMMINGS, 

To the SECRETARY OF THE TREASURY. 


EFFECT OF ACT OF AUGUST 27, 1935, PROVIDING FOR DISPO- 
SITION OF SURPLUS REAL PROPERTY, UPON SECTION 16 
OF MERCHANT MARINE ACT, 1920 


The Act of August 27, 1935, providing for the disposition, control, 
and use of surplus real property acquired by federal agencies 
does not supersede the authority and direction contained in 
Section 16 of the Merchant Marine Act, 1920, as amended 
(U0. S. C., Title 46, Sec. 874), respecting the disposition of 
properties acquired during the World War period for housing 
purposes. 

DEPARTMENT OF JUSTICE, 
May 20, 1936. 
Sir: I have your letter of May 15 with further refer- 
ence to the Act of August 27, 1935, c. 744, 49 Stat. 885, en- 
titled “An Act to provide for the disposition, control, and 
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use of surplus real property acquired by Federal agencies, 
and for other purposes.” 

In my opinion to you of April 17, 1986, I concluded that 
this statute did not affect the provision contained in Section 
16 of the Merchant Marine Act, 1920, as amended (U.S. C. 
Title 46, Sec. 874), authorizing and directing the disposition 
of properties acquired during the World War for housing 
employees of the United States, as applied to properties 
which had been made the subject of contracts of sale prior 
to the passage of the later Act. 

You now state that there are a number of other parcels of 
real property similarly acquired during the World War 
period by the United States or by corporations owned and 
controlled by the United States and equally affected by Sec- 
tion 16 of the Merchant Marine Act, as amended, but not 
subject to existing contracts of sale although you point 
out that “most of these properties were * * * sold by 
the United States and/or the various corporate owners which 
in turn were owned by the United States, and mortgages 
thereon taken back in favor of the United States, and the 
United States now has possession of the properties which 
were taken over again on defaults of the mortgagors.” It 
further appears that your Department is presently consid- 
ering a definite offer from a prospective purchaser of one 
parcel, that some others have been the subject of negotiations 
or inquiries, and that all are held for sale when buyers 
at fair prices may be found, unless your authority to dispose 
of them has been superseded. 

In connection with the property affected by the contract 
with the Brooklawn Housing Corporation, considered in 
my opinion of April 17, 1936, the view was expressed both 
by the Solicitor of your Department and by the Director 
of Procurement of the Treasury Department, to whom the 
matter was referred by you because of his possible interest 
under the Act of August 27, 1935, that this Act and Section 
16 of the Merchant Marine Act dealt with different subject 
matters and that therefore the later Act did not supersede 
the other. My opinion was based upon the narrower ground 
hereinbefore indicated, which was sufficient for the disposi- 
tion of the particular case then submitted to me. 
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I am in accord, however, with the views thus expressed 
by your Solicitor and by the Procurement Division of the 
Treasury Department. Section 16 of the Merchant Marine 
Act specifically directed the disposition of the housing 
properties acquired during the World War. The Act of 
August 27, 1935, on the other hand, authorized the assign- 
ment to other public use of properties held by a particular 
federal agency and administratively determined to be in 
excess of its needs, and authorized the discretionary lease 
or sale of such property if, semble, other public need should 
not appear. : 

It is, therefore, my opinion that the Act of August 27, 
1935, does not supersede the authority and direction con- 
tained in Section 16 of the Merchant Marine Act, 1920, as 
‘amended, respecting the disposition of properties acquired 
during the World War period for housing purposes. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF COMMERCE. 


STATUTORY DISABILITY OF ARMY OFFICER CONVICTED OF 
CRIME 


Colonel Joseph I. McMullen, Judge Advocate General’s Department, 
United States Army, was convicted in the Supreme Court of the 
District of Columbia of violating Section 2038, Title 18 of the 
United States Code, which provides, in part, that a person con- 
victed thereunder shall be fined and imprisoned “and shall 
moreover, thereafter be incapable of holding any office of honor, 
trust, or profit under the Government of the United States”. 
Colonel McMullen appealed from the judgment of conviction and 
was admitted to bail. 

Held: The appeal did not stay the disqualification provision of the 
statute, and upon the entry of judgment and sentence Colonel 
McMullen, under the statute, became immediately incapable of 
holding any office of honor, trust, or profit under the Govern- 
ment of the United States. 


DEPARTMENT OF JUSTICE, 
May 21, 1936. 


Sir: I have your letter of May 18, 1936, in which you 
request my opinion as to the present military status of 
Colonel Joseph I. McMullen, Judge Advocate General’s 
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Department, United States Army, in the light of the facts 
hereinafter set forth. 

It appears from a certified copy of the proceedings 1n — 
the case of The United States v. Joseph I. McMullen in the 
‘Supreme Court of the District of Columbia, which accom- 
panied your letter, that Colonel McMullen was convicted 
April 30, 1986, for violating Section 203, Title 18 of the 
United States Code (Criminal Code, Sec. 113). Motions 
in arrest of judgment and for a new trial were overruled 
on May 8, 1936, on which date he was sentenced to be 
imprisoned in the Washington Asylum and Jail for a 
period of six months and to pay a fine of $1,000; whereupon 
the defendant filed a notice of appeal and upon furnishing 
a bond in the sum of $2,000 was admitted to bail. Judg- 
ment was entered accordingly. 

Section 208, Title 18, U. S. C., provides: 

“Whoever, being elected or appointed a Senator, Member 
of or Delegate to Congress, or a Resident Commissioner, 
shall, after his election or appointment and either before 
or after he has qualified, and during his continuance in 
office, or being the head of a department, or other officer 
or clerk in the employ of the United States, shall, directly 
or indirectly, receive, or agree to receive, any compensation 
whatever for any services rendered or to be rendered to any 
person, either by himself or another, in relation to any 
proceeding, contract, claim, controversy, charge, accusation, 
arrest, or other matter or thing in which the United States 
is a party or directly or indirectly interested, before any 
department, court-martial, bureau, officer, or any civil 
military, or naval commission whatever, shall be fined not 
more than $10,000 and imprisoned not more than two years; 
“and shall moreover thereafter be incapable of holding any 
office of honor, trust, or profit under the Government of 
the United States.” (R. S. § 1782; Mar. 4, 1909, c. 321, 
§ 118, 35 Stat. 1109.) 

The defendant’s notice of appeal, under Rule V of the 
Rules of Practice and Procedure, promulgated by the 
United States Supreme Court May 7, 1934 (292 U. S. 661, 
663), had the effect of staying the execution of the judgment 
of conviction against the defendant pending his appeal. It 
is to be noted, however, that the statute does not specifically 
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prescribe that the disqualification shall become effective 
either upon a verdict of guilty or upon a judgment of con- 
_ viction but merely directs that any person who has com- 
mitted the prohibited acts shall be fined and imprisoned 
and shall moreover thereafter be incapable of holding any 
office of honor, trust, or profit under the Government of the 
United States”. Since conviction by a court of competent 
jurisdiction is necessarily precedent to or contemporaneous 
with fine and imprisonment the words “by conviction there- 
for”, which were eliminated by the codifiers when Section 
1782 of the Revised Statutes was reenacted as Section 113 
of the Criminal Code (1909), were superfluous. It is clear 
that the word “thereafter” in the statute does not refer 
to the time when the prohibited compensation is received, 
or to the time when a verdict of guilty is rendered; it can 
refer only to the time of judgment of conviction and pro- 
nouncement of sentence of fine and imprisonment. Aurtz v. 
Moffitt, 115 U.S. 487, 501; 24 A. L. R. 1290. 

In Burton v. United States, 202 U. 8. 344, 369 (1906), 
the United States Supreme Court indicated that the dis- 
qualification under Section 203, supra, was self-executing, 
following a conviction under the statute, and was not a part 
of the judgment of the court. However, since the statute 
does not disclose a clear expression of the intent of Congress 
as to when disqualification becomes effective, the effect of 
the provision must be determined 1n accordance with judicial 
construction. 

Although the question as to whether an appeal has the 
effect of staying the disqualification provision of Section 
203, supra, has not been decided by any federal court, simi- 
lar provisions in state statutes and constitutions have been 
considered by the highest courts of several states, which 
have uniformly held that disqualification is not a part of 
the punishment but is an incidental consequence and be- 
comes effective upon the judgment of conviction notwith- 
standing appeal. State ex rel. Olson v. Langer, 256 N. W. 
877 (Supreme Court, North Dakota) ; McKannay v. Horton, 
91 Pacific 598 (California) ; /n Re Obergfell, 145 N. E. 323 
(New York) ; State v. Levi, 153 S. E. 587 (West Virginia). 

In the case of State v. Langer, supra, it appears that the 
respondent, then Governor of the State of North Dakota, 
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was convicted of an offense which was a felony under fed- 
eral statutes. The Constitution of North Dakota contained 
a provision that no person should be eligible to the Office 
of Governor unless, among other things, he was a qualified 
elector of the State, and another provision disqualified any 
person convicted of treason or felony for voting at any elec- 
tion unless restored to civil rights. Accordingly, the Lieu- 
tenant-Governor brought guo warranto proceedings to com- 
pel the defendant to vacate the Office of Governor. One 
of the defenses set up by the respondent was that his appeal 
from conviction in the federal court superseded whatever 
disqualification resulted from such conviction. In rejecting 
this contention the court said: 

“In considering the merits of this contention, we must bear 
in mind the purpose underlying the constitutional disquali- 
fication and the nature of the consequences that result from 
it. As we have shown, the purpose is the protection of the 
public; the disqualification is an incidental consequence, and 
not a punishment or penalty. 

“When a person is convicted of a felony, the presumption 
of guilt immediately attaches, and this presumption is not 
destroyed or abrogated by an appeal. It is against public 
policy and against the best interests of sound government 
that one convicted of a felony shall continue to exercise his 
right to the elective franchise and to enjoy the privileges 
and prerogatives of an elector. The rights of the public 
must be paramount to the rights of the individual. And 
the right of the individual to participate in government 
as an elector must give way to the public interest, so that 
the public may know that the purity of the ballot box is 
insured and thus have confidence in the honor and rectitude 
of its officials. It is true that this may work a hardship 
upon the individual because it is possible his conviction 
may be reversed upon appeal and ultimately he may be 
found innocent; and therefore some may believe that in 
a sense he was wrongfully deprived of his enjoyment of the 
elective franchise and the privileges which go with it. But, 
on the other hand, his conviction may be affirmed (pre- 
sumptively it will be), and we would have the anomalous 
situation of an individual holding the great office of Gov- 
ernor of a state found by the jury to be guilty of a felony 
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and sentenced to a federal penitentiary, yet continuing dur- 
ing the pendency of his appeal-to be and to act as the chief 
executive of the state, intrusted with the enforcement of the 
Constitution and the laws, as well as having the personal and 
private right to enjoy the rights, duties, privileges, honors, 
and emoluments of his great office. If an appeal allowed 
and permitted a citizen convicted of a felony to retain the 
rights and privileges of an elector, including the right to 
hold office during the interval of his appeal, the object of 
the statute and the Constitution would, in most cases, be 
wholly defeated ; because, as a matter of common knowledge, 
appeals take time. They sometimes occupy months or years, 
and hence a convicted elector would, if an officer, in most 
instances serve out his complete term and might even he 
re-elected during the pendency of his appeal, though judg- 
ment of conviction should be ultimately affirmed. Hence 
the public would have no redress, and its rights would be 
entirely overlooked and ignored.” 

In McKannay v. Horton, supra, the court said: 

“An official who is declared insane is simply unfortunate; 
but he ceases to be an official. An innocent man who is 
unjustly convicted of a felony is doubly unfortunate; but 
the fact that he may by means of an appeal ultimately suc- 
ceed in establishing his innocence does not entitle him in 
the meantime to hold on to a public office which he is no 
more capable of serving than if he were insane. The law 
allows an appeal from a conviction of felony because, so 
far from being against the public interest, it is promotive of 
the public interest that a person accused of crime should 
have. every reasonable opportunity of vindicating his inno- 
cence. But, if the person so convicted is the incumbent of 
a public office, these considerations do not weigh in favor 
of retaining him in that position pending an appeal. The 
pendency of the appeal does not affect the presumption of 
guilt, which arises inmmediately upon the rendition of the 
verdict. * * * The only effect of an appeal and certifi- 
cate of probable cause is to stay the execution of the judg- 
ment. Removal from office is not part of the judgment 
of conviction in cases of felony, though a consequence which 
flows from it. * * *” | 
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In the case of /n Re Obergfell, supra, The Court of Ap- 
peals for the State of New York, of which Mr. Justice 
Cardozo of the Supreme Court of the United States, Chief 
Justice Hiscock, and Associate Justice Pound were then 
members, cited with approval McKannay v. Horton, supra, 
and said (239 N. Y., p. 50): 

“The argument is made that the certificate of reasonable 
doubt, by staying the execution of the judgment, has stayed 
also the creation of a vacancy, or, if a vacancy exists, the 
right to fill it. We read the statute otherwise. The abridg- 
ment of the term upon the conviction of the incumbent 
is not a punishment for his offense. Matter of Rouss, 221 
N. Y. 81, 116 N. E. 782. It is an automatic limitation upon 
the duration of his office. McKannay v. Horton, 151 Cal. 
711, 91 P. 598, 138 L. R. A. (N.S. 661, 121 Am. St. Rep. 146.) 
The application of the statute 1s not defeated by the possi- 
bility that the judgment may be reversed. That possibility 
would be present though a certificate had not been granted 
and the incumbent were in jail. The statute does not mean 
that a vacancy shall exist in those cases, and those only, 
where the incumbent is subjected to physical restraint. Its 
meaning is that one convicted of a felony shall not retain 
a post of honor. McKannay v. Horton, supra.” (145 N. E. 
323) 

In State v. Levi, supra, the Supreme Court of West 
Virginia said (p. 588) : 

“The robe of innocence with which the law invested Mr. 
Camp during trial was stripped from him by the verdict 
of the jury. The judgment of the court has put upon 
him the garb of guilt. A legal as well as laical presumption 
has now arisen that his conviction is just * * *. It is 
essential to our government that public officials have the 
confidence of the people. That confidence cannot extend to 
an official under conviction for malfeasance in office. His 
rights are subordinate to the public weal. The possibility 
that his conviction may ultimately be reversed cannot weigh 
‘ against public dissatisfaction with, and public mistrust of 
him pending appellate hearing. Public policy demands a 
rigid construction of this law as well as its rigid enforce- 
ment. With pitiless propriety the Supreme Court of Vir- 
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ginia said, that when the people established the Constitu- 
tion they never intended that a public office ‘should be con- 
taminated by the presence of a convicted * * * felon’.” 
(256 N. W. 391) 

It appears that all the leading authorities on the question 
were discussed by the Supreme Court of North Dakota in 
the Langer case, supra, and the principal cases relied upon 
by the respondent were rejected as inapplicable with the 
exception of the advisory opinion to the Governor of 
Florida,. reported in 75 Fla. 674; 78 Southern 673, 674, 
which it rejected by reason of the fact that the court stated 
no reasons or authorities in support of its contrary view. 

~The decisions of the state courts above referred to are 

based upon sound principles of law and public policy and 
should be followed in construing the statute under con- 
sideration. Any hardship that may result to the individual 
as a result of such construction becomes real only in the 
event the reversal of his conviction is secured, but the 
injury and detriment to society and to the public service is 
a certain and immediate result of the retention in office, 
even temporarily, of a person convicted of crime. 

For the foregoing reasons it is my opinion that upon the 
date of the entry of the judgment of conviction and sentence 
of Colonel McMullen under Section 203, supra, he became 
immediately incapable of holding any office of honor, trust, 
or profit under the Government of the United States. 

Respectfully, 
HOMER CUMMINGS. 


To the Secretary OF WAR. 


AUTHORITY OF ADMINISTRATOR OF VETERANS AFFAIRS 
TO CONSENT TO ABANDONMENT OF HIGHWAY. 


The Administrator of Veterans’ Affairs is without authority to con- 
sent for the United States to the abandonment of a certain 
highway, one section of which traverses and another of which 
constitutes a portion of the boundary of the Veterans’ Adminis- 
tration Facility at Bath, Steuben County, New York; and, under 
the circumstances, it would seem that only the Congress can 
legally give such consent. 
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DEPARTMENT OF JUSTICE, 
May 22, 1936. 


Sir: Reference is made to your letter of March 13, 1936, 
in which you request my opinion as to whether you are 
legally authorized to consent to the abandonment of a cer- 
tain highway, one section of which traverses and another 
of which constitutes a portion of the boundary of the 
Veterans’ Administration Facility at Bath, Steuben 
County, New York. 

From your letter and the accompanying documents, the 
following facts appear. The premises now known as the 
Veterans’ Administration Facility (formerly the State Camp 
for Veterans) were conveyed to the United States in fee 
simple by the State of New York by deed dated January 
24, 1933, the conveyance being made pursuant to an Act of 
the New York Legislature approved March 17, 1932 (c. 285, 
Laws of New York, 1932). No mention of the highway is 
made in the deed of conveyance. 

Forming a part of the highway within the bounds of the 
Facility is a bridge over the Conhocton River. That portion 
of the highway on which the bridge is built is the main 
approach to the buildings on the Facility property. 

It appears that the officials of Steuben County desire to 
abandon the highway and bridge; that under the procedure 
being followed by them, it is deemed necessary to obtain the 
consent of all abutting landowners in order to effect a legal 
abandonment; and that you have been requested to consent, 
for the United States, to the proposed abandonment and to 
the entry of an order to effect it in a court of competent 
jurisdiction. 

As a general rule, the title to land dedicated to the uses 
of a public highway does not vest in the state but remains 
in the abutting landowners. Harms v. Elliott, 10 Pet. 25; 
Barclay v. Howell, 6 Pet. 498; Kansas Natural Gas Co. v. 
Haskell, 172 Fed. 545. This is the New York rule. Fels 
v.A.7.& T. Co., 1483 N. Y. 188; Bloomfield, etc., Gas Light 
Co. v. Calkins, 62 N. Y. 387; Munn v. Worrall, 53 N. Y. 44. 
Hence, the United States has title to all of the land over 
which the road passes within the confines of the Facility and 
title to one-half, or to the midline, of the portion of the 
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highway forming a part of the boundary of the Facility, 
subject, of course, to the easement of the public. 

If the highway is abandoned, the easement of the public 
therein will be extinguished, and the United States may use 
the land to which it has title for whatever purposes it desires, 
including, of course, that of a private road. However, the 
easement of the United States in the highway beyond the 
confines of the Facility is a vested right, which I do not 
find you authorized to surrender. It is immaterial that the 
benefits which would flow from the abandonment might 
outweigh the value of the easement surrendered, for this is 
a matter not within your discretion to determine. Unless 
otherwise provided, it is for the Congress to determine 
whether such rights of the United States as are here involved 
shall be surrendered, and it would seem that, since no other 
provision has been made as to the matter under considera- 
tion, only the Congress can legally give the desired consent 
of the United States. 

In compliance with your request the papers submitted 
with your letter are herewith returned. 

Respectfully, 
HOMER CUMMINGS. 


To ADMINISTRATOR OF VETERANS’ AFFAIRS, 


STATUS OF GREAT BRITAIN AS A RECIPROCAL COUNTRY 
UNDER THE MINERAL LEASING ACT OF FEBRUARY 325, 
1920 ; 

Great Britain is to be regarded as e reciprocal country under the 
provisions of the Mineral Leasing Act of February 25, 1920, 
conditioned upon the assumptions herein stated concerning the 
applicable British statutes and regulations. 


DEPARTMENT OF JUSTICE, 
May 25, 1936. 

Sm: I have the honor to comply with your request of 
April 25 for my opinion upon a question requiring inter- 
pretation of the Mineral Leasing Act, approved February 
25, 1920, c. 85, 41 Stat. 437, 438 (U.S. C., Title 30, Sec. 181), 
and arising in connection with the following inquiry, ad- 
dressed to the Secretary of State by the British 
Ambassador. 
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“IT am directed by His Majesty’s Principal Secretary of 
State for Foreign Affairs to inform you that the Secretary 
for Mines has received from the * * * Qil Company 
a number of applications for oil prospecting licences under 
the Petroleum (Production) Act, 1934, covering in the ag- 
gregate several hundred square miles. The * * * Oil 
Company, which is controlled by the * * * Corpora- 
tion of New York, have also expressed their desire to have 
assigned to them in due course a licence which has been 
applied for jointly by two British nationals, and which 
it is expected will shortly be issued to them. 

“2. This Petroleum (Production) Act, 1934, vested in the 
Crown the property in petroleum existing in its natural 
condition in strata in Great Britain and gave power to the 
Board of Trade to grant licences to search for and get 
petroleum under the conditions contained in Regulations 
to be made under Section 6 of the Act. * * * 

“3. With regard to the question of the nationality of 
applicants or licensees, the following is the substance of the 
main provisions of the Regulations: 

“(a) In the case of aliens and Companies incorporated 
outside Great Britain or Northern Ireland it is a condition 
that an operating Company must be formed and registered 
in Great Britain or Northern Ireland for the purpose of 
receiving the grant of, and exploiting, any licence (Regula- 
tion 2 (38)). 

“(b) The Licensee may not assign the rights granted by 
the licence to any person other than a British subject or a 
Company incorporated in Great Britain or Northern Ire- 
land (page 9—‘Assignment of Licence’). 

“(c) In the event of a licensee being controlled by an 
alien or a Company incorporated outside Great Britain or 
Northern Ireland, or if.a licence is assigned to a foreign 
controlled Company at least one of the Directors of the 
Company and a majority of the persons employed in: con- 
nection with operations under the licence must be British 
subjects (‘Special clause’ on pages 10 and 11). 

“(d) A licence may only be held by nationals of those 
countries, the laws and customs of which accord comparable 
rights to British nationals (page 11). 
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“4. The Secretary for Mines is prepared to grant the 
licences for which the * * * Oil Company has applied, 
subject to the completion of formalities and to his being 
satisfied on the question arising on ‘(d)’ above. For this 
purpose it will be necessary to ascertain the present position 
regarding the grant of oil concessions in the United States 
to persons who are not nationals of that country. 

aig aig %*& * * 


“6. I am therefore directed to enquire whether, having 
regard to the new Regulations now in force in Great Britain, 
that country is regarded, under the Mineral Leasing Act, 
1920, as a reciprocal country, so as (in the wording of the 
‘Special clause’) to permit British subjects or Companies 
incorporated in Great Britain or Northern Ireland or Com- 
panies incorporated in the United States controlled directly 
or indirectly by British subjects or Companies incorporated 
in Great Britain or Northern Ireland to acquire, hold and 
operate petroleum concessions, where the grant of such con- 
cessions is within the power, or subject to the approval of, 
the United States Government, on conditions which are 
reasonably comparable with the conditions upon which such 
rights are granted to nationals of the United States with the 
addition of conditions corresponding to those imposed by the 
clause entitled ‘Special clause’.” 

The Petroleum (Production) Act (July 12, 1934, 24 & 
25 Geo. 5, c. 86; Halsbury’s Statutes of England, v. 27, p. 
442) contains no express provision regarding the issuance of 
licenses to aliens. Section 2 authorizes the Board of Trade 
. to grant licenses to “such persons as they think fit,” and 
Section 6 requires the Board to prescribe by regulation “the 
manner in which and the persons by whom” applications for 
licenses may be made. Under the latter section the regula- 
tions are required to be laid before each House of Parlia- 
ment, with power in either House to annul them by resolu- 
tion within twenty-eight days. 

Therefore the matter is controlled by the regulations, 
apparently of statutory force. I quote below the pertinent 
portions of the regulations, which are paraphrased and inter- 
preted (in part) in the Ambassador’s communication. 
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“An application by an alien or a company incorporated 
outside Great Britain or Northern Ireland shall contain 
* * * full particulars of any company intended to be 
incorporated in Great Britain or Northern Ireland for the 
purpose of receiving the grant of and exploiting any Licence 
which may be granted in pursuance of the application.” 

“Assignment of Licence.—The Licensee shall not assign 
or attempt to assign the rights granted by this Licence to 
any person other than a British Subject or a Company 
incorporated in Great Britain or Northern Ireland.” 

“Special Clause.—(1) Ifi— 

“(a) the Licensee, being a company, shall be or become 
controlled directly or indirectly by an alien or a company 
incorporated outside Great Britain or Northern Ireland; or 

“(b) the Licensee shall, with the consent in writing of 
the Board, assign the rights granted by this Licence in 
respect of the licensed area or any part thereof to a com- 
pany controlled directly-or indirectly by an alien or by a 
company incorporated outside Great Britain or Northern 
Ireland; | 
then and in any such case the following provisions shall 
apply: 

“(a) At least one of the directors shall be a British 
Subject. 

“(b) At all times during the term hereby granted or 
any renewal thereof a majority of the persons employed by 
the Licensee in or about the licensed area in connection with 
the exercise of the rights granted by this Licence shall be 
British Subjects.” 

“(2) This Licence shall be determined if the Licensee 
shall be or become controlled directly or indirectly by a 
national of or by a Company incorporated in any country 
the laws and customs of which do not permit British Sub- 
jects or Companies incorporated in Great Britain or North- 
ern Ireland or Companies incorporated in that country con- 
trolled directly or indirectly by British Subjects or Com- 
panies incorporated in Great Britain or Northern Ireland to 
acquire hold and operate petroleum concessions on conditions 
which in the opinion of the Board are reasonably compar- 
able with the conditions upon which such rights are granted 


to nationals of that country with the addition of conditions 
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corresponding to those imposed by this Clause.” (S. R. & 
O. 1935, p. 1860). 

Your Department has adopted the tentative view that 
Great Britain is a reciprocal country within the contempla- 
tion of the Mineral Leasing Act, and you so informed the 
Secretary of State, in response to an inquiry, but suggested 
that the matter should be referred to me, and you have now 
requested my opinion. 

The applicable provision of the Act of February 25, 1920, 
is contained in Section 1 thereof, which reads as follows: 

“That deposits of coal, phosphate, sodium, oil, oil shale, 
or gas, and lands containing such deposits owned by the 
United States, including those in national forests, but 
excluding lands acquired under the Act known as the Appa- 
lachian Forest Act, approved March 1, 1911 (Thirty-sixth 
Statutes, page 961), and those in national pasks, and in lands 
withdrawn or reserved for military or naval uses or pur- 
poses, except as hereinafter provided, shall be subject to 
disposition in the form and manner provided by this Act 
to citizens of the United States, or to any association of 
such persons, or to any corporation organized under the laws 
of the United States, or of any State or Territory thereof, 
and in the case of coal, oil, 011 shale, or gas, to municipalities: 
Provided, That the United States reserves the right to 
extract helium from all gas produced from lands permitted, 
leased, or otherwise granted under the provisions of this Act, 
under such rules and regulations as shall be prescribed by 
the Secretary of the Interior: Provided further, That in the 
extraction of helium from gas produced from such lands, 
it shall be so extracted as to cause no substantial delay in the 
delivery of gas produced from the well to the purchaser 
thereof: And provided further, That citizens of another 
country, the laws, customs, or regulations of which, deny 
similar or like privileges to citizens or corporations of this 
country, shall not by stock ownership, stock holding, or 
stock control, own any interest in any lease acquired under 
the provisions of this Act.” [Italics supplied.] 

This statute authorizes the granting of leases to American 
citizens and corporations, but recognizes the fact that stock 
in such corporations may be held by nationals of foreign 
countries, and forbids it only as applied to citizens (includ- 
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ing corporations) of other countries whose laws, customs or 
regulations deny similar or like privileges to citizens or 
corporations of this country. 

The British requirements are generally comparable in 
that, while they appear to authorize the holding of licenses 
only by British subjects and corporations, they permit stock 
ownership in such corporations by citizens and corporations 
of countries which accord comparable rights to British 
nationals. 

Our statute contains nothing corresponding with the pro-- 
vision of the British regulations that, in the case of corpo- 
rations controlled by aliens, at least one of the directors 
shall be a British subject and a majority of the persons em- 
ployed in or about the licensed area shall be British sub- 
jects, but I do not regard the British requirements in this 
respect as affecting the status of Great Britain as a recipro- 
cal country within the contemplation of the statute. The 
requirements are not unduly restrictive or harsh, and some 
such provisions, particularly with respect to directors, may 
be found in the corporation laws of our States. 

The state laws have no direct connection with the right to 
remove mineral deposits from the public domain of the 
United States, but have a practical bearing to the extent that 
persons who invoke the laws of a particular State must 
meet the requirements of those laws, at least in matters 
relating to organization and affecting the right to exist as 
a body corporate. To undertake an examination of the 
corporate organization laws of the several States and Terri- 
tories in this connection would be impracticable and would 
serve no useful purpose. They are either restrictive or 
liberal in varying degrees and in different particulars, but 
a corporation organized under any of them may obtain 
a lease under the Federal statute. 

The legislative history of the Mineral Leasing Act has 
been examined, but nothing therein warrants particular 
mention. I have also inquired into the practice during the 
sixteen years that the Act has been effective and find that 
the question of eligibility of nationals of particular coun- 
tries has received the attention of the Department of State 
and of the Department of the Interior in only a limited 
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number of instances. The question does not appear to have 
arisen heretofore in connection with nationals of Great 
Britain, as distinguished from nationals of outlying portions 
of the British Empire. Leases have been issued to corpora- 
tions controlled by citizens of some of the Provinces of 
Canada, but involving statutes other than the British 
Petroleum (Production) Act. It is sufficient to say that 
no ruling heretofore made and brought to my attention 
bears adversely upon the question of the status of Great 
-Britain as a reciprocal country under the Mineral Leasing 
Act. 

Considering the foregoing, it is my opinion that Grea 
Britain is to be regarded as a reciprocal country under the 
provisions of the Mineral Leasing Act of February 25, 1920, 
provided that the Petroleum (Production) Act and the 
regulations made thereunder are so construed and applied 
by the British authorities as to permit participation by 
American citizens and corporations under conditions no less 
favorable than those hereinbefore indicated, based upon my 
understanding of the statute and regulations and the state- 
ments of the British Ambassador, and assuming that the 
matter is not adversely affected by other British statutes, 
regulations, or amendments which have not come to my 
attention or may hereafter be adopted. 

I am sending a copy of this opinion to the Secretary of 
State because of his interest and since he also has submitted 
the matter for my consideration. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 


RIGHT OF THE UNITED STATES TO CUMULATIVH PRE- 
FERRED DIVIDENDS ON STOCK OF FEDERAL HOME LOAN 
BANKS = 


Under Section 6 (k) of the Federal Home Loan Bank Act of July 
22, 1932, as amended by Section 2 of the Act of May 28, 1935, 
e. 150, 49 Stat. 293, the United States is not entitled to the 
payment of preferred dividends on stock of Federal Home Loan 
Banks accumulated to the date of the amendatory act, and all 
stock of any bank is entitled to share in all dividends declared 
and paid subsequent to that date without preference. 
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DEPARTMENT OF JUSTICE, 
May 28, 1936. 


Sir: I have the honor to comply with your request of 
May 1, 1936, made in behalf of the Federal Home Loan 
Bank Board, for my opinion upon the question hereinafter 
stated. : 

The Federal Home Loan Banks were established pur- 
suant to Section 3 of the Federal Home Loan Bank Act 
of July 22, 1932 (47 Stat. 725, 726). As originally enacted, 
Section 6 (k) of that Act provided: 


“All stock of any Federal Home Loan Bank shall share 
in dividend distributions without preference, except that 
stock subscribed for by the United States shall be entitled 
to dividends at a rate of 2 per centum per annum cumula- 
tive from the date of investment but in any case in which 
the rate of dividend is in excess of 2 per centum, the stock 
subscribed for by the United States shall be entitled to 
dividends at a rate not in excess of that paid on other 
stock.” 


This section was amended by Section 2 of the Act of May 
28, 1935, c. 150, 49 Stat. 293, to read as follows: 


“All stock of any Federal Home Loan Bank shall share 
in dividend distributions without preference.” 


While some of the Federal Home Loan Banks have paid 
dividends of 2% on all stock owned by the Government 
from the dates of investment to May 28, 1935, the date of 
the amendatory Act, others have paid only a portion of 
such dividends, the rates paid varying with the different 
banks and for different periods of time. 

The question upon which my opinion is desired is stated 
as follows by the Chairman of the Federal Home Loan 
Bank Board in his letter to you of April 29, 1936: 


“Upon the declaration of dividends by Federal Home 
Loan Banks after May 28, 1935, are such dividends to be 
declared to the Government as a stockholder and to other 
stockholders without preference and- without regard to 
whether such Bank has paid a 2 per cent cumulative divi- 
dend to the Government from the date of investment by 
the Government to May 28, 1935?” 
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There is no question that under the original Act the 
banks were required to pay dividends at the rate of 2% 
per annum on all stock owned by the United States for the 
whole time subsequent to the date of investment before mak- 
ing payment of any dividends on the other, or common, 
stock. It is clear, also, that under the Act as amended 
the banks are not required to pay preferred dividends for 
any period of time subsequent to May 28, 1935, the date 
of the amendment. The sole question is whether the United 
States is now entitled to the payment of preferred divi- 
dends accumulated to May 28, 1935. The answer to this 
question depends, of course, upon the meaning and effect 
of the amendment.: 

Under the original Act, the United States as a preferred 
stockholder had a vested right to the payment of the speci- 
fied cumulative dividends before payment of any dividends 
on the common stock. Foberts v. Roberts-Wicks & Co., 
184 N. Y. 257; Morris v. American Publie Utilities Co., 122 
Atl. 696, 703; Colgate v. U. S. Leather Co., 73 N. J. Eq. 72, 
96. However, the United States was not a creditor of the 
banks and had no right to demand payment of dividends 
on its stock unless and until such dividends were actually 
declared. American Steel Foundries v. Lazear, 204 Fed. 
204, 210; Chaffee v. Rutland Railroad Co., 55 Vt. 110; Bel- 
fast, etc. Co. v. City of Belfast, 77 Me. 445. Dividends are 
at all'times to be distinguished from surplus or undivided 
profits from which dividends are paid. Whether or not 
dividends shall be declared rests with the discretion of the 
board of directors of the corporation, although such dis- 
cretion must not be abused. Storrow v. Texas, eic., Assn., 
87 Fed. 612. Accurately speaking, dividends do not exist 
until they are declared. 

It will be noted that Section 6 (k) as originally enacted 
consisted of two distinct clauses, the first of which wholly 
prohibited dividend preferences and the second of which, 
by way of exception, limited the prohibition by providing 
for cumulative preferred dividends on stock owned by the 
United States. The:amendment of the section was accom- 
plished by striking out the excepting clause, so that the 
section as amended consists only of the first clause: “All 
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stock of any Federal Home Loan Bank shall share in divi- 
dend distributions without preference.” 

An amended statute is construed, with respect to any 
action taken subsequent to the enactment of the amendment, 
as if the statute had been originally enacted in the amended 
form. Blair v. City of Chicago, 201 U. S. 400, 475; Penn- 
sywania Co. v. United States, 2386 U. S. 851, 362; United 
States v. La Franca, 282 U. S. 568, 576; Endlich on Statutes, 
Sec. 294; Sutherland on Statutory Construction, Sec. 237. 
In this instance, it is apparent that if the statute had been 
originally enacted in the amended form, no dividends ever 
could have accumulated. Hence, under the stated rule of 
construction, the amendment, operating ab initio, precludes 
any right of the United States to any preferred dividends 
accumulated to May 28, 1985, so that any declaration and 
payment of dividends subsequent to that date must be made 
without regard to any such accumulated dividends. 

The manifest purpose of the amendment is to relieve 
the banks of the obligation to pay preferred dividends; 
and there would seem to be no reason to suppose that the 
Congress intended to limit such relief, as would be the 
consequence of requiring the banks to pay any preferred 
dividends accumulated to the date of the amendment. In 
any event, there is nothing in the amendment to indicate 
such an intention on the part of the Congress. On the con- 
trary, the language of the amendment evinces a purpose to 
prohibit, from its date, distribution of preferred dividends 
of any kind, and to whatsoever period of time allocated. 

The fact that the amendment bars the payment of divi- 

dends accumulated to a time prior to its enactment does 
not render it retrospective. An analogous situation is found 
in Reynolds v. United States, 292 U. S. 443. That case 
involved the construction of the following proviso inserted 
in Section 9 of the Act of July 2, 1926, 44 Stat. 794, as an 
amendment to Section 202 (10) of the World War Veterans 
Act of 1924: 
“That the pension of a veteran entitled to hospitalization 
under this subdivision shall not be subject to deduction, 
while such veteran is hospitalized in any Government hos- 
pital, for board, maintenance, or any other purpose incident 
to hospitalization.” | 
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The petitioner was confined to a Government hospital 
from 1911 to 1930. Upon his discharge, the hospital de- 
ducted a certain amount from his pension funds on account 
of board furnished him during the period of his confine- 
ment, and the suit was to recover the amount so deducted. 
The Government contended that, in any event, the peti- 
tioner was not entitled to recover that portion of the deduc- 
tion applicable to the charge for board furnished prior to 
July 2, 1926, the date the proviso was enacted, since to allow 
such recovery would be to give the proviso a retroactive 
operation contrary to the intention of Congress. In allow- 
ing recovery in full the Court held that the proviso was 
intended to relieve the pensions of veterans from liability 
to answer for hospitalization debts existing prior to the date 
of enactment of the proviso as well as those incurred subse- 
quent thereto and that it prohibited deductions on account 
of such debts. The Court further held that the allowance 
of that portion of the amount sued for which was applicable 
to board furnished prior to July 2, 1926, did not cause 
the proviso to operate retroactively, stating (p. 449) “A 
statute is not rendered retroactive merely because the facts 
or requisites upon which its subsequent action depends, or 
some of them, are drawn from a time antecedent to the 
enactment.” See also Cow v. Hart, 260 U.S. 427, 485. 

As I interpret the amendment, it relates to the payment 
or distribution of dividends and does not distinguish be- 
tween classes of dividends or dividend periods. Since it 
applies only to future payments of dividends it is pros- 
pective, and not retrospective. Of course, the Congress had 
the power to surrender the right of the United States to 
dividends accumulated to the date of the amendment, as 
well as to those accumulated thereafter; and, in my opinion, 
the language used is appropriate to surrender that right— 
particularly in view of the principle of construction set 
forth above. If the Congress had wished to preserve the 
right of the Government with respect to such dividends, 
it easily could have chosen language defining that purpose. 

Since some banks have paid a greater percentage of pre- 
ferred dividends than others, it may seem that the con- 
struction which I have given the amendment produces in- 
equality and injustice. But this is more apparent than real. 
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The amendment does not affect past payments. In any 
event no bank which has paid preferred dividends is, or 
can be, injured in any respect because another has not done 
and is not obliged to do so. At most some banks may be 
benefited more than others; but no bank is benefited at 
the expense of another. 

Although I do not think resort need be had to the legis- 
lative history of the amendment to determine its meaning 
and effect, its history, if it may properly be considered, 
seems to corroborate the view which has been expressed. 

The only explanation given in the Committee Reports 
of the amendatory section is contained in Senate Report 
No. 488, 74th Cong., 1st Sess., at page 2. It is as follows: 


“Section 2, which corresponds to section 2 of the House 
bill, amends the Federal Home Loan Bank Act, so as to 
provide that payment of dividends on stock of the Federal 
home-loan banks will be-without preference. This, in effect, 
removes the preference given under the present law to the 
stock held by the United States.” 


It will be noted that the report interprets the amendment 
as requiring that the “payment” of dividends shall be with- 
out preference, and as removing the preference of the 
United States under the original Act. 

The explanations given of the section on the floor of the 
House are even more enlightening. Representative Hollis- 
ter, a member of the Committee on Banking and Currency, 
which had charge of the bill, made the following explana- 
tion of the section (Cong. Rec., 74th Cong., 1st Sess., Vol. 
79, Part 3, p. 3141): 


“Section 2 provides that there shall be no preference 
respecting the dividends on stock of the home-loan banks. 
The law now provides that the Government shall have a 
2-percent cumulative dividend on the stock in the banks to 
which it has subscribed. The Board feels that there are one 
or two banks in such a condition it would perhaps be 
unwise to pay any dividends, certainly not 2 percent, but 
in a desire not to have the Government’s stock in arrears 
they are trying to pay 2 percent when nothing, or at most 
1 or 11% percent would be more proper. Inasmuch as it is 
a small matter, the Federal Government having 80 percent 
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of the stock of the banks, it would be wise to eliminate that 
provision.” 

This explanation indicates a purpose of the amendment to 
extinguish entirely the right of the Government to prefer- 
ences in the payment of dividends. The statement that 
“The Board feels that there are one or two banks in such a 
condition it would perhaps be unwise to pay any dividends” — 
points to an intent to relieve the banks of the duty of 
paying dividends referable to any time prior to the enact- 
ment of the amendment. 

The section in question is further explained by Repre- 
sentative Hancock, also a member of the Banking and Cur- 
rency Committee, as follows (Cong. Rec., 74th Cong., 1st 
Sess., Vol. 79, Part 8, p. 3152) : 


“Section 2 amends the Federal Home Loan Bank Act 
by taking away the preference as to accumulated dividends 
on stock in the Federal home-loan banks owned by the 
Federal Government. The original act provided for a 
2-percent cumulative dividend, and, in addition, the Gov- 
ernment stock was to receive the same dividends as stock 
owned by member institutions if the rate of dividend ex- 
ceeded 2 percent. Under this amendment all stock” will 
be on the same basis as to earnings and other qualities.” 


It is significant that in this explanation it is expressly 
stated that the amendment extinguishes the preference as 
to accumulated dividends on the stock owned by the Gov- 
ernment, and also that under the amendment all stock 
will be on the same basis as to earnings and other qualities. 

For these reasons, it is my opinion that the United States 
is not entitled to the payment of preferred dividends accu- 
mulated to May 28, 1935, and that all stock of any bank 
is entitled to share in all dividends declared and paid 
subsequent to that date without preference. 

Respectfully, 
JOSEPH B. KEENAN, 
Acting Attorney General. 
To the Preswenr. © 3 
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IMPOSITION OF COUNTERVAILING DUTIES ON IMPORTS 
FROM GERMANY 


The practices and devices of the German government described 
herein constitute the paying or bestowing of bounties or grants 
within the meaning of Section 303 of the Tariff Act of 1930; 
and the Secretary of the Treasury is required under that Act 
to impose countervailing duties upon articles imported from 
Germany in respect of which bounties or grants are paid or 
bestowed by reason of such practices and devices. 

The Treasury Decision proposed to be issued by the Secretary of the 
Treasury is within the requirements of the said Section 303, 
and its form is appropriate for carrying out the mandate of 
that statute. 

DEPARTMENT OF JUSTICE, 
June 2, 1936. 


Sir: Responding to your request for my opinion as to a 
Treasury Decision which you propose to issue giving notice 
of the imposition under Section 303 of the Tariff Act of 
1930 of countervailing duties on certain imports from Ger- 
many, I have given careful consideration to the matter in 
the light of documents received from you, including the 
opinion of the General Counsel for the Treasury Depart- 
ment, which reaches the conclusion that the statute requires 
that the proposed action be taken. You state also that you 
are satisfied, under the circumstances, that you have no 
choice other than to follow that course. The legal con- 
clusions at which I arrive are based upon a somewhat 
complicated factual situation which it is necessary to set 
forth in some detail. 

_ Section 303 of the Tariff Act of 19380 (Act of June 17, 
1930, c. 497, 46 Stat. 590, 687; U.S. C., Sup. VIT, Title 19, 
Sec. 1803) provides as follows: 

“Whenever any country, dependency, colony, province, or 
other political subdivision of government, person, partner- 
ship, association, cartel, or corporation shall pay or bestow, 
directly or indirectly, any bounty or grant upon the manu- 
facture or production or export of any article or merchan- 
dise manufactured or produced in such country, dependency, 
colony, province, or other political subdivision of govern- 
ment, and such article or merchandise is dutiable under the 
provisions of this Act, then upon the importation of any 
such article or merchandise into the United States, whether 
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the same shall be imported directly from the country of 
production or otherwise, and whether such article or mer- 
chandise is imported in the same condition as when exported 
from the country of production or has been changed in con- 
dition by remanufacture or otherwise, there shall be levied 
and paid, in all such cases, in addition to the duties other- 
wise imposed by this Act, an additional duty equal to the 
net amount of such bounty or grant, however the same be 
paid or bestowed. The Secretary of the Treasury shall 
from time to time ascertain and determine, or estimate, the 
net amount of each such bounty or grant, and shall declare 
the net amount so determined or estimated. The Secretary 
of the Treasury shall make all regulations he may deem 
necessary for the identification of such articles and mer- 
chandise and for the assessment and collection of such addi- 
tional duties.” 


Briefly, the question is whether Germany, by reason of the 
use of certain procedures or devices, must be held under this 
section of the Tariff Act of 1930 to “pay or bestow, directly 
or indirectly, any bounty or grant upon the manufacture or 
production or export” of certain dutiable articles or mer- 
chandise manufactured or produced in that country. If so, 
the Act provides that upon importation of such articles into 
the United States “there shall be levied and paid, in all 
such cases, in addition to the duties otherwise imposed by 
this Act, an additional duty equal to the net amount of such 
bounty or grant, however the same be paid or bestowed.” 
The Act requires that “the Secretary of the Treasury shall 
from time to time ascertain and determine, or estimate, the 
net amount of each such bounty or grant, and shall declare 
the net amount so determined or estimated,” empowering 
him to make all regulations which he may deem necessary 
for identifying such articles and assessing and collecting 
such additional duties. It will thus be observed that the 
duties of the Secretary of the Treasury under the Act are 
mandatory. Therefore, if in fact Germany does “pay or 
bestow, directly or indirectly, any bounty or grant” upon 
the manufacture or production or export of such articles, 
the Secretary must levy and collect “an additional duty 
equal to the net amount of such bounty or grant, however 
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the same be paid or bestowed.” The inquiry is whether the 
practices being pursued by Germany respecting exports to 
this country cqnstitute bounties or grants within the statute, 
the comprehensive language of which has just been indi- 
cated by italics. It is obvious from the language itself 
that the scope of the Act is very broad. The Supreme Court 
has said of the same language in the Tariff Act of 1913 
(Act of October 3, 1913, c. 16, 38 Stat. 114): 


“The statute was addressed to a condition and its words 
must be considered as intending to define it, and all of 
them—“grant” as well as “bounty”—must be given effect. 
If the word “bounty” has a limited sense the word “grant” 
has not. A word of broader significance than “grant” could 
not have been used. Like its synonyms “give” and “bestow,” 
it expresses a concession, the conferring of something by one 
person upon another. And if the “something” be conferred 
by a country “upon the exportation of any article or mer- 
chandise” a countervailing duty is required by Paragraph 
KE.” (Nicholas & Co. v, United States, 249 U.S. 34, 39.) 


It is plain from the statute itself that it was intended to 
anticipate as inclusively as possible all practices and devices 
which might be resorted to or invented to circumvent it by 
obscuring or concealing their purposes as bounties or grants. 
The history of the Act fully corroborates its purposes to 
make impossible its evasion by indirection or disguise. (See 
Nicholas & Co. v. United States, 7 Ct. Cust. Appls. 97.) In 
that case Great Britain paid certain amounts as “compensa- 
tion” in addition to the remission of inland revenue taxes 
upon exportation of liquor to the United States. Counter- 
vailing duties equal to the net amount of the “compensa- 
tion” were imposed and the imposition was sustained by the 
Supreme Court, which after using the language quoted 
above said: 


“We have the fact of spirits able to be sold cheaper in the 
United States than in the place of their production, and this 
the result of an act of government because of the destina- 
tion of the spirits being a foreign market. For that situa- 
tion Paragraph E was intended to provide.” (pp. 39-40.) 


In the decision of the Court of Customs Appeals in the 
same case (Nicholas d& Oo. v. United States, 7 Ct. Cust. 
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Appls. 97), that court, after commenting upon the clarity 
of the language and purpose of the statute, said: 


“There is nothing obscure, abstruse, mystic, or even am- 
biguous about this language, which has been, as to the par- 
ticular words, a part of all our tariff acts from 1897 to and 
including the present act. Section 5, tariff act of 1897 (30 
Stat. L., 151), section 6, tariff act of 1909 (36 Stat. L., 11), 
paragraph E of section 4, tariff act of 1913 (38 Stat. L., 
114). Its plain, explicit, and unequivocal purpose is: When- 
ever a foreign power or dependency or any political subdi- 
vision of a government shall give any aid or advantage to 
exporters of goods imported into this country therefrom 
whereby they may be sold for less in competition with our 
domestic goods, to that extent by this paragraph the duties 
fixed in the schedule of the act are increased. It was a 
result Congress was seeking to equalize regardless of what- 
ever name or in whatever manner or form or for whatever 
purpose it was done. The statute interprets itself as a mem- 
ber of an act calculated to maintain an accorded protection, 
incidental or otherwise, as against payments or grants of 
any kind by foreign powers, resulting in an equalization 
thereof to any extent directly or indirectly. Wherefore, 
in obedience to that obvious purpose, the court does not feel 
at liberty to adopt any constrained or technical definitions 
of the words “bounty” or “grant” suggested, but to vouch- 
safe the paragraph a meaning, well within its language, 
that will best effectuate the unquestioned congressional pur- 
pose.” (p. 106.) 


In reply to the contention that the “compensation” was 
a reimbursement of extra costs imposed on the goods by 
British excise regulations, the Court of Customs Appeals 
said : | 

“The fact that the payment made by the foreign govern- 
ment was estimated or calculated upon a certain basis or in 
consideration of extra burdens imposed by domestic excise 
laws, or for any other reason of domestic government or 
policy commending itself to the wisdom of Parliament, is 
not controlling with our courts. The sole inquiry is, do the 
results of such acts stimulate exportation or give a special 
advantage by affording aid from the public treasury whereby 
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such goods may when exported be sold in competition with 
ours for less.” 


With this construction of the Act in mind, it remains to 
determine whether the practices and operations of the Ger- 
man government with respect to exports to this country con- 
stitute bounties or grants requiring the imposition of 
countervailing duties. The proposed Decision of the Secre- 
tary of the Treasury after stating that “official reports and 
other data in the files of the Department establish to its 
satisfaction that bounties and/or grants are paid and/or 
bestowed, directly or indirectly,” on exports from Germany 
to the United States of certain described dutiable articles, . 
gives notice that “countervailing duties equal to any bounty 
and/or grant found to have been paid and/or bestowed will 
be collected” thirty days after publication of the notice, and 
that at that time the liquidation of all entries covering such 
articles shall be suspended pending the declaration of the 
“bounty and/or grant determined or estimated to have been 
paid and/or bestowed, and the net amount of countervailing 
duties to be collected,” a deposit of estimated countervailing 
duties being required at the time of entry. It will be ob- 
served from the words indicated by italics that even if 
the proposed Treasury Decision is issued, a finding that 
a bounty or grant in fact has been paid or bestowed still 
remains to be made with respect to any particular importa- 
tion before declaration of the amount of the bounty or grant 
determined or estimated to have been paid and of the amount 
of countervailing duty therefore to be collected. 

The Treasury Department states that it has evidence that 
direct cash bounties are being paid by German industrial 
associations, Clearly if such a cash bounty is paid in con- 
nection with any exportation from Germany the law re- 
quires imposition of a countervailing duty and no further 
discussion on this point is necessary, only a question of fact 
being involved. The proposed Treasury Decision would be 
appropriate in its present form to meet any such cash 
bounties, since under it a determination that such a cash 
bounty in fact has been paid on any particular shipment is 
still necessary. 
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The Treasury Department describes certain scrip and 
bond procedures, which may be summarized briefly as fol- 
lows: German debtors are required to pay the interest and 
amortizations of the principal on certain foreign-owned 
German securities to a conversion bank (Konversionkasse) 
which then pays to the owner of the security in currency 
one half of the amount due thereon, and the remaining one 
half in so-called “scrip” which theoretically is redeemable 
at its face value at some time in the future, both the date 
and the probability of ultimate redemption being uncertain. 
The Gold Discount Bank, which is an agency of the Ger- 
man government, maintains a bid of fifty per cent of the 
face value of the “scrip”. Because of the uncertainty of 
redemption, the foreign owners of the “scrip” usually prefer 
to sell it to the Gold Discount Bank for fifty per cent of its 
face value rather than risk a full loss by holding it for 
ultimate redemption. 

German exporters who otherwise would be unable to sell 
goods in the United States except at a loss are allowed, 
under special permits issued by German exchange control 
authorities, to use part of the proceeds received from par- 
ticular export transactions to purchase “scrip” from the 
Gold Discount Bank at a discount somewhat less than fifty 
per cent. Thereupon the particular exporter may present 
the “scrip” to the conversion bank and receive its full face 
value. The German authorities grant such special permits 
only if the current policy of the German government deems 
exportation of the goods desirable; and the amount of 
“scrip” so allowed to be purchased and redeemed in connec- 
tion with a particular export transaction is measured by the 
loss in the export sale which is intended to be off-set by this 
procedure. 

Similarly, the German exchange control authorities, when 
satisfied that an exporter will otherwise sustain a loss in a 
particular export sale, grant the exporter special permission 
to have part of the foreign exchange proceeds of the sale 
used for the purchase in the United States of German dollar 
bonds at the prevailing market price. Because of the disa- 
bility of the foreign owners of such bonds respecting sale or 
redemption of them in Germany, such bonds sell at substan- 
tial discounts. However, when they are acquired as just 
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indicated for the account of the German exporter, the bonds 
are redeemed at par by the conversion bank in Germany 
which handles the entire transaction of purchasing and re- 
deeming the bonds. This procedure, likewise, is permitted 
only if the German exchange control authorities deem the 
particular exportation desirable and only such amount of 
bonds is permitted to be purchased as such authorities find 
to be necessary to off-set the loss on the export sale. 

The Treasury Department’s position is that such “scrip” 
and bond transactions constitute grants to the German ex- 
porter by the German government because of the exporta- 
tion of the German goods to the United States, and that the 
concession has a value which can be ascertained exactly in 
terms of United States currency. It asserts that the value 
of such concession is not paid for by the American pur- 
chaser and that it enables the German exporter to sell his 
goods more cheaply in the United States in competition with 
our domestic goods. It, therefore, concludes that such pro- 
cedures constitute the bestowal of an indirect bounty or’ 
grant which the statute requires to be countervailed. 

The Treasury Department also describes certain currency 
manipulations which may be summarized briefly as follows: 
All German marks are of one class, having a nominal ex- 
change value in American currency at the present time of 
approximately forty cents. However, large sums in marks 
are held in Germany in mark accounts which bear different 
names according to the origin of the funds. The charac- 
teristic of all such accounts for present purposes is the 
same,—they are “controlled”, “frozen” or “blocked” ac- 
counts. It will be sufficient to mention here two of such 
accounts, known respectively as “Aski mark accounts” and 
“Barter mark accounts” and comprised of funds paid by 
German importers into blocked or frozen accounts. Regu- 
lations were put into effect in Germany by virtue of which 
all imports into that country are controlled under a licens- 
ing system. The funds in Aski mark accounts consist of 
payments for essential raw materials imported into Ger- 
many under general or special permits—in trade with the 
United States they arise chiefly from sales of cotton by 
shippers from this country. Barter mark accounts arise 
from sales to Germany of non-essential goods. The funds 
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in such accounts cannot be used for any purpose whatso- 
ever without special permission of the German exchange 
control authorities, Hereafter for convenience the marks 
in all such accounts will be referred to as “controlled marks” 
to distinguish them from uncontrolled marks in free circu- 
lation in Germany. The principal use of controlled marks is 
for payment for goods exported from Germany, the con- 
trolled funds being held in Germany for foreign account and 
the disposition and use of them by their foreign owners 
being restricted. However, it must continually be borne 
in mind that there is only one type of mark in Germany, 
whether it be in a controlled account or in free circulation. 
By reason of the control exercised by the German govern- 
ment over such controlled mark accounts and its restriction 
over the disposition and use of them by their foreign own- 
ers, the market value of such marks has greatly depreciated. 
When a German exporter finds that he cannot meet compe- 
tition in our markets under existing currency exchange con- 
ditions, he may apply to the exchange control authorities 
of Germany for permission to accept payment for particular 
exportations in whole or in part in controlled marks. If 
the authorities consider the particular exportation to be in 
accord with the current policy of the German government, 
the requested permission is granted. The American im- 
porter of German goods purchases controlled marks at their 
reduced values. The German exporter then receives either 
in full or part payment (as the German exchange control 
authorities determine) controlled marks—whereupon such 
marks immediately become released from the control and 
are of the value of marks in free circulation in Germany. 
The Treasury Deparment gives the following example to 
illustrate the device and effect of German export transac- 
tions involving use of the controlled mark: If the price to be 
received by the German exporter is one hundred marks and 
le has no permission from the German exchange control 
authorities to receive controlled marks in payment, the cost 
to the American importer will be approximately forty dol- 
lars, the value of the free mark being forty cents. If, how- 
ever, the German exporter can compete advantageously in 
our market only if he is in a position to sell the goods for 
twenty eight dollars and the German authorities determine 
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that a sale at that price should be facilitated, the German 
exporter may be permitted to receive full payment for the 
goods in controlled marks obtainable by the American im- 
porter for twenty eight cents per mark; or in the more usual 
case, permission may be granted to the exporter for the ac- 
ceptance by him, say, of seventy five controlled marks ob- 
tainable by the American importer at twenty four cents 
per mark, and the balance of twenty five marks will be re- 
ceived by the German exporter in free marks costing the 
American importer forty cents each. Since the controlled 
marks immediately become free marks in the hands of the 
German exporter, it is obvious that on final settlement the 
German exporter receives one hundred marks of the uni- 
form value of forty cents each. In either case the Ameri- 
can importer has paid twenty eight dollars for the goods 
and the German exporter has received one hundred marks 
worth forty dollars in our currency. 

The Treasury Dopartment asserts in respect of the above 
example that the only factors intervening between the 
American importer and the German exporter to effect this 
addition of value to the purchase between the payment and 
the receipt thereof are the acts of the German government; 
that by these acts there is granted to a favored exporter of 
privileged German goods, because of their exportation to 
the United States, a concession valued in our money at 
twelve dollars, which enables the German exporter to sell 
his goods more cheaply in the United States in competition 
with our domestic products; and that the case is squarely 
within the purview of the law requiring the application of 
additional duties to countervail the grant bestowed upon 
the German exporter by the German government on expor- 
tation of the German goods. It is pointed out that generally 
speaking, these various devices appear to be operated in such 
a way as to enable the German exporter to sell his goods 
abroad at prices prevailing in the foreign markets in terms 
of the national currencies of these markets, which he is not 
able to do except on the basis of depreciated marks. 

It seems obvious that the scrip, bond and currency ma- 
nipulation procedures or devices are all for the benefit of 
German exporters and enable them to export their goods 
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so as to be in a position to compete with our domestic prod- 
ucts, instead of exporting their goods to this country at a 
loss. Export transactions are completely controlled by the 
German government which permits only such exports as it 
deems to be in the German interest, and the devices described 
are means by which the German government enables the 
German exporters to export without incurring loss. In re- 
ality the assistance which the German exporter receives 
seems to be financed by levies upon capital and income col- 
lected from foreign creditors of German debtors by the 
German government and paid over by it to the favored 
German exporters. It is true that the funds so used to 
aid the German exporters may not be transmitted through 
the German treasury, but I do not deem that material. I 
may add that it appears that the German authorities also 
completely control imports into Germany, permitting only 
those which are deemed for the benefit of that country. The 
Treasury Department states that to some extent the aid to 
German exporters is financed by levies collected from Ger- 
man importers. The whole policy indicates a desire to 
encourage exports from and discourage imports into Ger- 
many. 

I have heretofore observed how broad is the language of 
the statute requiring imposition of countervailing duties. 
While it may be that when that Act was passed the Con- 
gress did not have in mind the particular procedures or de- 
vices under consideration, as I have observed the statute was 
plainly intended to anticipate as inclusively as possible all 
practices and devices which might be resorted to or invented 
to circumvent it by obscuring or concealing their purposes 
as bounties or grants. It has also been pointed out that the 
Supreme Court has noted the extent of its scope—“A word 
of broader significance than ‘grant’ could not have been 
used.” Not only a direct bounty or grant, but one which is 
indirect is expressly comprehended by the statute, which in 
addition to referring to a bounty or grant directly or indi- 
rectly paid or bestowed, takes the precaution of adding 
“however the same be paid or bestowed.” 

I have no doubt that the scrip and bond practices and 
also the currency manipulations constitute the payment or 
bestowal, directly or indirectly, of bounties and grants upon 
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German exports calling for the imposition by the Treasury 
Department of countervailing duties. It has been sug- 
gested that such practices are not within the Act because 
they are merely special forms of currency depreciation, and 
that currency depreciation whether complete or partial is 
not a bounty or grant. The difficulty with the latter posi- 
tion is that the practices are selective and discriminatory 
for the express purpose of enabling German exporters to 
sell their goods here at prices prevailing in our markets, 
which they are not able to do except on the basis of such 
procedures. The argument seems to be that since uniform 
depreciation or devaluation of German currency would not 
be within the Act, notwithstanding that it would stimulate 
exports from Germany to the United States to even a greater 
extent than the practices under consideration, therefore par- 
tial, special or selective depreciation or devaluation, such as 
accomplished by the practices discussed, would not be within 
it. I do not believe that such conclusion follows from the 
premise upon which it is based. In the event of a complete 
or general depreciation or devaluation, there would be no 
discrimination between one exporter and another, or ex- 
porters as distinguished from importers, or other third 
parties. 

Under the scrip and bond practices and the partial, special 
or selective devaluation or depreciation practices (if the 
question is to be discussed in terms of currency devaluation 
or depreciation), the whole aim seems to be to vest in the 
German government absolute control over exports; the de- 
termination of whether the particular export is to the best 
interests of Germany, the determination of how much de- 
preciated currency is required by the exporter in order to 
enable him to place his goods in this country in competition 
with similar goods here, and the necessary manipulation to 
accomplish the end desired. The procedures or devices 
under discussion seem to fall very precisely within the 
language quoted, supra, from the cases of Nicholas & Co. v. 
United States. The intent of the practices is to assist Ger- 
man exporters and the results carry out that intent. “How- 
ever the same be paid or bestowed” it is plain that there is a 
bounty or grant paid or bestowed “directly or indirectly” 


500 Validity of Bond Issue of Puerto Rico 


by the German government which has established the ma- 
chinery for the benefit of the German exporter and which 
assists him in the operation of it, 

For the foregoing reasons it is my opinion that the Treas- 
ury Decision proposed to be issued by the Secretary of the 
Treasury is within the requirements of Section 303 of the 
Tariff Act of 1930, and its form is appropriate to carry out 
the mandate of that statute. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


VALIDITY OF A PROPOSED BOND ISSUE OF PUERTO RICO 


The proposed bond issue of Puerto Rico in the amount of $1,000,000 
for the construction of insular and municipal roads is author- 
ized under the acts cited herein; and the form of bond sub- 
mitted complies with the law and the determinations of the 
Treasurer of Puerto Rico approved by the Governor. 

DEPARTMENT OF JUSTICE, 
June 24, 1936. 


Sm: I have your letter of June 23, stating that your 
Department has been authorized to sell for the account of 
the Government of Puerto Rico bonds of the face value of 
$1,000,000, the proceeds to be used for the construction of 
insular and municipal roads, and requesting my opinion 
concerning their legality. 

It is proposed to issue the bonds under authority con- 
tained in Section 3 of the Act of Congress approved March 
2, 1917, entitled “An Act to provide a civil government for 
Puerto Rico, and for other purposes,” as amended by the 
Act of March 4, 1927 (c. 145, 39 Stat. 951, 953; c. 508, 44 
Stat. 1418, U. S. C., Title 48, Secs. 741, 745), and Act No. 
123 of the Legislature of Puerto Rico, approved May 15, 
1936. 

You state that they are to be issued in coupon form, in 
the denomination of $1,000 each,.to be dated July 1, 1936, 
and to bear interest as indicated below, payable at the 
Treasury of the United States semi-annually on January 1 
and July 1 of each year, the bonds to mature and the prin- 
cipal thereof to be payable in series as follows: 
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$500,000, Series “A” on July 1, 1937. 
$500,000, Series “B” on July 1, 1938. 
The rate of interest has not been definitely fixed and the 
advertisement for sealed proposals will invite each bidder 
“to name the lowest coupon rate which will permit him to 
submit a bid of at least par for the bonds, said rates, how- 
ever, to be stated as a multiple of 144 of 1% or zs of 1%, 
as the bidder may prefer,” one rate to apply to the entire 
issue. A copy of the form of the proposed bond was sub- 
mitted with your letter. 
Section 3 of the Act of March 2, 1917, as amended, 


provides: 


“* ™* * and when necessary to anticipate taxes and 


revenues, bonds and other obligations may be issued by 
Puerto Rico or any municipal government therein as may 
be provided by law, and to protect the public credit: Pro- 
vided, however, That no public indebtedness of Puerto Rico 
and the municipalities of San Juan and Ponce shall be al- 
lowed in excess of 10 per centum of the aggregate tax valua- 
tion of its property * * *. In computing the indebted- 
ness of the people of Puerto Rico, municipal bonds for 
the payment of interest and principal of which the good 
faith of the people of Puerto Rico has heretofore been 
pledged and bonds issued by the people of Puerto Rico 
secured by bonds to an equivalent amount of bonds of mu- 
nicipal corporations or school boards of Puerto Rico shall 
not be counted, but all bonds hereafter issued by any 
municipality or subdivision * * ™“ for which the good 
faith of the people of Puerto Rico is pledged shall be 


counted.” 


Your letter and the documents submitted by you show 
that the aggregate assessed valuation of real and personal 
property in Puerto Rico on May 15, 1986, amounted to 
$294,069,663, that on the said date there were outstanding 
bonds of the Government of Puerto Rico of the face value 
of $27,580,000 and notes evidencing temporary loans of the 
face value of $557,494.54, that since the amendatory Act of 
March 4, 1927, the good faith of the people of Puerto Rico 
has been pledged to the payment of principal and interest 
on outstanding municipal bonds aggregating $1,198,500 
which, under the statute, must be added to the foregoing, 
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making a total of $29,335,994.54. From this amount, how- 
ever, there is to be deducted $875,502.39, representing the 
amount accumulated in the various sinking funds, pledged 
by statute and applicable only to the payment of unmatured 
obligations included in the foregoing total figures (35 Op. 
9, 14; 387 id., 80, 32), and a further sum of $250,000, repre- 
senting 1914 refunding bonds (also included in the fore- 
going total figures), secured by municipal bonds held by the 
insular government and therefore to be deducted when as- 


certaining the amount of the permitted indebtedness of that 
government, as provided in the Act of Congress, making a 


net total of $28,210,492.15. 

Considering the foregoing figures, it is apparent that the 
indebtedness of the Government of Puerto Rico when in- 
creased by the amount of the contemplated issue will be 
within the maximum permitted by law (10% of the aggre- 
gate tax valuation). 

The pertinent provisions of Act No. 123 of the Legisla- 
ture of Puerto Rico are as indicated below. 

Section 2 authorizes and directs the Treasurer of Puerto 
Rico, with the approval of the Governor, to issue bonds in 
an amount not greater than $6,000,000, the proceeds from 
the sale of the bonds to be applied to the completion and 
construction of roads and bridges, in furtherance of a gen- 
eral plan previously adopted and in accordance with the 
directions and tables set forth in the statute. 

Sections 5, 6, 9, 10 and 13 read, in part, as follows: 

“Section 5. The bonds the issuance of which is hereby 
authorized may be in the form of coupon or registered 
bonds, or in both forms. Registered bonds shall be re- 
corded and transferred in the office of the registrar of the 
Treasury Department of the United States, Washington, 
District of Columbia. The bonds shall be dated as of July 
1 of the year when issued, and shall bear interest at a rate 
of not to exceed four and one-half (414) percent per 
annum, payable every six months on the first of January 
and the first of July of each year. The bonds issued in 
coupon form shall be of the value of one thousand (1,000) 
dollars each, and those issued in the form of registered 
bonds shall have a value of five thousand (5,000) dollars 
each.” 
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“Section 6. Said bonds shall be paid in twelve annual 
installments, as follows: 

“Five hundred thousand (500,000) dollars on July first 
of each of the years from 1987 to 1948, both inclu- 
sive; * * ¥*.” [with reservation of a right of redemp- 
tion after six years—which does not affect series “A” and 
“B” presently under consideration]. 

“Section 9. * * * Provided, That for the payment of 
the principal of, and the interest on, said bonds, as they 
become due, the good faith of The People of Puerto Rico 
is hereby irrevocably pledged.” 

“Srcrion 10. The bonds the issuance of which is au- 
thorized by this Act, may be sold by the Treasurer of Puerto 
Rico, or by the Secretary of the Interior of the United 
States, or by any fiscal agent appointed for that purpose 
by the Treasurer of Puerto Rico, with the approval of the 
Governor, under conditions most advantageous for The 
People of Puerto Rico and as near as possible to their dates 
of issuance. * * * 

“With the approval of the Governor, the Treasurer of 
Puerto Rico shall have absolute authority, within the limi- 
tations prescribed in this Act, in connection with all matters 
related to said bonds, including the conditions and denom1- 
nations thereof and the manner, time, and method of their 
issuance and sale; he shall adopt such measures as may be 
necessary to carry out the provisions of this Act and shall 
provide whatever may be necessary for the issuance of in- 
terim bonds or certificates pending the preparation of the 
definitive bonds.” 

“SECTION 18. The bonds authorized by this Act shall be 
issued by the Treasurer of Puerto Rico in series of five 
hundred thousand (500,000) dollars each, but during no 
fiscal year can bonds be issued for a sum greater than the 
amount of such margin for incurring indebtedness as may 
be at the disposition of The People of Puerto Rico; * * *.” 

Other sections create an amortization fund, direct the de- 
positing therein of the proceeds of an internal revenue tax 
on gasoline, levied by virtue of provisions in earlier Acts, 
and provide that all laws or parts of laws in conflict are 
repealed, mentioning specifically the conflicting provisions 
of earlier statutes directing other dispositions of the pro- 
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ceeds of the gasoline tax. The Act further recites the exist- 
ence of an emergency and declares that it shall become 
effective immediately after approval—in accordance with 
Section 34 of the Organic Act (U. S. C., Title 48, Sec. 827). 

There was transmitted with your letter a statement signed 
by the Treasurer of Puerto Rico, setting forth his determi- 
nations in those matters left to his discretion, and this has 
been approved by the Governor, as provided in the Act of 
the Legislature. 

I find that all the statutory requirements regarding the 
issue and sale of the said bonds have been complied with 
and that the form of bond submitted is in compliance with 
the law and the determinations of the Treasurer, approved 
by the Governor. The form of bond properly recites that 
“under the provisions of Section 3 of the Act of Congress, 
approved March 2, 1917, as amended by the Act of March 
4, 1927, this bond is exempt from taxation by the Govern- 
ment of the United States, or by the Government of Puerto 
Rico or of any political or municipal subdivision thereof, 
or by any State, Territory, or possession, or by any county, 
municipality, or other municipal sub-division of any State, 
Territory, or possession of the United States, or by the 
District of Columbia.” 

It 1s therefore my opinion that the bonds, when issued 
in the amount and form proposed, will constitute valid and 
binding obligations of the People of Puerto Rico. 

Respectfully, 
HARRY W. BLAIR, 
Acting Attorney General. 


To the SECRETARY OF THE INTERIOR, 


JURISDICTION OF SECRET SERVICE DIVISION, TREASURY 
DEPARTMENT, UNDER SECTION 12B OF FEDERAL RESERVE 
ACT : 


Under Section 12B of the Federal Reserve Act, as amended, the 
Secret Service Division of the Treasury Department is given 
jurisdiction with respect to all acts and omissions made of- 
fenses against the Federal Deposit Insurance Corporation and 
punishable by fine, imprisonment, or other penalty as prescribed 
in that section, including offenses of the character covered by 
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Sections 112-117 of the Criminal Code, relating to bribery, for- 
bidden contractual relationships with members of Congress, etc., 
in so far as the offenses thereunder are connected with “con- 
tracts or agreements” of the said Corporation. 

A violation of Section 5209 of the Revised Statutes, as amended, 
which makes it an offense for any officer or employee of a 
Federal Reserve, Member, or insured bank to embezzle funds of 
such bank, ete., is punishable under that section and is subject 
to investigation by the Federal Bureau of Investigation of the 
Department of Justice; it is not an offense “punishable under” 
Section 12B of the Federal Reserve Act and for that reason 
subject to investigation by the Secret Service Division of the 
Treasury Department. | 

The question whether the bank should lose its insured status for 
having knowingly or negligently permitted the offense of the 
officer or employee is for determination of the Federal Deposit 
Insurance Corporation under Subsection (i) of Section 12B; but 
any investigation by the Secret Service Division in this connec- 
tion should be confined to the question of knowledge or negli- 
gence on the part of the bank or its officers, and unnecessary 
duplication of investigations should be avoided. 


DEPARTMENT OF JUSTICE, 
June 80, 1936. 

Sir: I have your letter of June 5 in which you state that 
“some difficulty and misunderstanding have arisen concern- 
ing the respective jurisdictions of the Bureau of Investi- 
gation of your Department and the Secret Service Division 
of this Department with respect to the detection, arrest, and 
delivery to the Federal marshal of persons who do or omit 
to do certain things prohibited or required as a result of 
section 12B of the Federal Reserve Act, as amended by 
section 101 of the Banking Act of 1935.” 

Section 12B was added to the Federal Reserve Act by the 
Banking Act of 1933 and was amended and reenacted by 
the Banking Act of 1935. It created the Federal Deposit 
Insurance Corporation and provided for the functioning 
and protection of the Corporation and the deposit insurance 
system also therein established. (Banking Act of 19338, 48 
Stat. 162, 168, 178; Banking Act of 1935, Title I, 49 Stat. 
684, 703.) Subsection (x) of Section 12B reads as follows: 

“The Secret Service Division of the Treasury Department 
is authorized to detect, arrest, and deliver into the custody 
of the United States marshal having jurisdiction any person 
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committing any of the offenses punishable under this sec- 
tion.” 

Your General Counsel, in the opinion which accompanied 
your letter, has concluded that the Secret Service Division 
of the Treasury Department is given jurisdiction with re- 
spect to all acts and omissions which are made offenses 
against the Federal Deposit Insurance Corporation by Sec- 
tion 12B and are punishable by fine, imprisonment or other 
penalty as prescribed in that section; and that this extends 
to offenses of the character covered by Sections 112-117 of 
the Criminal Code (U. 8. C., Title 18, Secs. 202-207), re- 
lating to bribery, forbidden contractual relations with mem- 
bers of Congress, etc., in so far as the offenses thereunder are 
connected with “contracts or agreements” of the Federal 
Deposit Insurance Corporation, by reason of the following 
provision contained in Subsection (w) of Section 12B: 

“The provisions of sections 112, 113, 114, 115, 116, and 
117 of the Criminal Code of the United States (U. S. C., 
title 18, ch. 5, secs. 202 to 207, inclusive), insofar as appli- 
cable, are extended to apply to contracts or agreements with 
the Corporation under this section, which for the purposes 
hereof shall be held to include loans, advances, extensions, 
and renewals thereof, and acceptances, releases, and substi- 
tutions of security therefor, purchases or sales of assets, and 
all contracts and agreements pertaining to the same” [48 
Stat. 178]. 


I am in accord with these conclusions of your General 
Counsel, and it is my understanding that the Federa] Bu- 
reau of Investigation of the Department of Justice does not 
assume jurisdiction in connection with such offenses. 

It therefore appears probable that the misunderstanding 
which you mention may have concerned investigations in 
matters other than offenses under Section 12B of the Fed- 
eral Reserve Act, or possibly arose from some misappre- 
hension as to what are offenses under that section in par- 
ticular cases. For example, Section 5209 R. S., as amended 
(U. S. C., Title 12, Sec. 592), made it an offense for any 
officer, director, agent, or employee of a Federal Reserve 
Bank or Member Bank to embezzle the funds of such bank, 
to issue notes without authority, to make certain false 
entries, etc.; and Section 316 of the Banking Act of 1935 
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(Title ITI, relating to “Technical Amendments to the Bank- 
ing Laws”) provides that Section 5209 R. S. “is hereby 
amended” by inserting words so as to make the section ap- 
plicable to “any insured bank as defined in subsection (c) 
of Section 12B of the Federal Reserve Act.” <A violation of 
Section 5209 R. S., as thus amended, is punishable under that 
section (5209) by fine or imprisonment, or both, and is sub- 
ject to investigation by the Federal Bureau of Investigation 
of this Department; it is clearly not an offense “punishable 
under” Section 12B of the Federal Reserve Act and for that 
reason subject to investigation by the Secret Service Divi- 
sion of the Treasury Department. 

Section 12B of the Federal Reserve Act provides in sub- 
section (i) thereof for an additional penalty against the 
bank (the revocation of its insured status) if it appears that 
the bank or its directors or trustees knowingly or negligently 
permitted the forbidden act—but any such offense by the 
bank is separate and distinct from the offense of the officer 
or employee. The crime of the defaulting officer or em- 
ployee is punishable under Section 5209 R. S., as amended; 
the bank may lose its status under Section 12B of the Fed- 
eral Reserve Act. 

The crime under Section 5209 R. S. is subject to investi- 
gation by the Federal Bureau of Investigation of this 
Department. The question of revocation of the bank’s 
status is for handling by the Federal Deposit Insurance 
Corporation, as provided in Subsection (i) of Section 12B. 
If the services of the Secret Service Division of the Treas- 
ury Department are to be availed of, its investigation 
should properly be confined to the question of knowledge or 
negligence on the part of the bank or its directors or trus- 
tees, and care should be exercised to avoid unnecessary du- 
plication of investigations. This Department must investi- 
gate, and must establish an offense punishable under Sec- 
tion 5209 R. S. as a basis for any successful charge against 
the bank of negligence or knowledge in connection with its 
commission. 

Respectfully, 
STANLEY REED, 
| Acting Attorney General. 
To the Szcrerary oF THE TREASURY. 
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REFINANCING BY COMMODITY CREDIT CORPORATION OF 
CERTAIN INDEBTEDNESS TO RECONSTRUCTION FINANCE 
CORPORATION 


The Commodity Credit Corporation is authorized as an agency of 
the United States to issue its notes or debentures for refinancing 
its indebtedness to the Reconstruction Finance Corporation in 
accordance with the plan. outlined. 

The Reconstruction Finance Corporation is authorized to make avail- 
able to the Commodity Credit Corporation, if necessary, suffi- 
cient funds to enable the latter to pay at maturity the notes 
or debentures which it proposes to issue for the purpose above 
stated. . 

DEPARTMENT OF JUSTICE, 


July 8, 1936. 


Srr: I have the honor to acknowledge your letter of 
July 1, 1936, requesting my opinion on certain legal ques- 
tions respecting the Commodity Credit Corporation and the 
Reconstruction Finance Corporation, submitted by the 
Chairman of the latter. 

The Chairman of the Reconstruction Finance Corporation 
states that Commodity Credit Corporation owes Recon- 
struction Finance Corporation approximately $163,000,000, 
secured by notes of cooperative marketing associations and 
producers of agricultural commodities, which, in turn, are 
secured by negotiable warehouse receipts or certificates rep- 
resenting agricultural commodities having a present aggre- 
gate market value of approximately $217,000,000. 

He further states that Commodity Credit Corporation 
proposes to refinance this indebtedness in part by the issu- 
ance and sale of collateral trust debentures not to exceed 
the aggregate principal amount of $160,000,000, said deben- 
tures to be secured by the collateral now securing its obliga- 
tion to Reconstruction Finance Corporation. The proceeds 
of the notes are to be paid to Reconstruction Finance Cor- 
poration to be applied on account of the aforesaid indebted- 
ness of Commodity Credit Corporation. In connection with 
such issuance and sale, this Corporation is to agree that it 
will make funds available to Commodity Credit Corpora- 
tion sufficient (a) to assure proper care and preservation 
of the collateral commodities securing said debenture, and 
(b) to enable Commodity Credit Corporation to pay such . 
debentures at their maturity in the event that repayments, 
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collections and recoveries from the pledged collateral are 
insufficient to liquidate the debentures in full at that time. 
It is understood that the funds which Reconstruction F1- 
nance Corporation thus agrees to make available will be 
covered by a note payable on or before March 1, 1637, with 
interest at the rate of 3% per annum, payable at maturity, 
the said note to be secured by the negotiable warehouse 
receipts or certificates hereinbefore mentioned, or such part 
thereof as has not been liquidated and applied to the pay- 
ment of the debentures which the Commodity Credit Cor- 
poration proposes to issue for the refinancing purposes 
mentioned. | 

The two questions submitted are as follows: 

(1) Is Commodity Credit Corporation now authorized, 
as an agency of the United States, to issue notes, as outlined 
in the two immediately preceding paragraphs? 

(2) Is the Reconstruction Finance Corporation author- 
ized to agree, as outlined in said two paragraphs, to make 
sufficient funds available to Commodity Credit Corporation 
to enable it to pay at maturity the notes it proposes to 
issue 

The Commodity Credit Corporation was organized under 
the laws of Delaware pursuant to Executive Order No. 6340 
of October 16, 1933. The order recited that “in order, ef- 
fectively and efficiently, to carry out the provisions of” (1) 
The Agricultural Adjustment Act, approved May 12, 1933; 
(2) The National Industrial Recovery Act, approved June 
16, 1933; (3) The Federal Emergency Relief Act of 1933, 
approved May 12, 1933; (4) Reconstruction Finance Cor- 
poration Act, approved January 22, 1982; (5) The Federal | 
Farm Loan Act, approved July 17, 1916; (6) The Farm 
Credit Act of 1933, approved June 16, 1933; and (7) The 
Emergency Relief and Construction Act of 1932, approved 
July 21, 1982, “it is expedient and necessary that a corpora- 
tion be organized with such powers and functions as may be 
necessary to accomplish the purposes of said acts”; and it 
directed the Secretary of Agriculture and the Governor of 
the Farm Credit Administration to cause the Commodity 
Credit Corporation to be formed under the laws of the State 
of Delaware. 
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The charter of the corporation provides, among other 
things, that the corporation may “borrow money and 
* * * draw, make, accept, * * * execute, and issue 
bonds, debentures, mortgages, promissory notes, * * * 
and all kinds of obligations and non-negotiable, negotiable 
or transferable instruments * * * and for the security 
of any of its obligations * * * convey, transfer, as- 
sign, deliver, mortgage, and/or pledge all or any part of 
its property or assets upon such terms and conditions as the 
Board of Directors shall authorize.” I am informed that 
after its organization the corporation, acting as an agency 
of the Government, engaged in the functions authorized by 
its charter, including the borrowing of money and the issu- 
ing of its obligations therefor. 

It is well established that the United States may act 
through corporate agencies. McCulloch v. Maryland, 4 
Wheat. 316; Clallam County v. United States, 263 U. S. 
341, Certain provisions contained in the two statutes first 
mentioned in the Executive order (the Agricultural Ad- 
justment Act and the National Industrial Recovery Act) 
have been held unconstitutional by the Supreme Court. 
Panama Refining Co. v. Ryan, 293 U. S. 388; Schechter 
Corp. v. United States, 295 U. S. 495; United States v. 
Butler, 297 U. S. 1. It is to be noted, however, that the 
corporation was not organized solely for the carrying out 
of the purposes of the Agricultural Adjustment Act and the 
National Industrial Recovery Act, and independently of 
those Acts specific legislative authority for the existence of 
the corporation is found in the following provision con- 
tained in Section 7 of the Act of January 31, 1935, 49 
Stat. 1, 4: 

“Notwithstanding any other provision of law, Commodity 
Credit Corporation, a corporation organized under the laws 
of the State of Delaware as an agency of the United States 
pursuant to the Executive order of the President of October 
16, 1933, shall continue, until April 1, 1937, or such earlier 
date as may be fixed by the President by Executive Order, 
to be an agency of the United States. During the continu- 
ance of such agency, the Secretary of Agriculture and the 
Governor of the Farm Credit Administration are authorized 
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and directed to continue, for the use and benefit of the 
United States, the present investment in the capital stock 
of Commodity Credit Corporation, and the corporation is 
hereby authorized to use all its assets, including capital and 
net earnings therefrom, and all moneys which have been or 
may hereafter be allocated to er borrowed by it, m the 
exercise of its functions as such agency, including the mak- 
ing of loans on agricultural commodities.” [Italics sup- 
plied. | : 


The power of the Congress to ratify administrative action 
in order to supply statutory authority therefor was ex- 
pressly upheld in United States v. Heinszen & Co., 206 U.S. 
370, 384. 

The Commodity Credit Corporation, having thus been 
organized for the carrying out of statutes enacted by the 
Congress, with the power to borrow money and issue its obli- 
gations and pledge its assets as security therefor, and the 
Corgress by the Act of January 31, 1935, having specifically 
recognized the corporation as so organized to be an agency 
of the United States and having authorized its continuance 
as such agency, with full authority to continue to exercise 
its powers and functions, including the power to borrow 
money, until April 1, 19387, it follows that the corporation 
is now authorized as an agency of the United States to 
issue its notes or debentures for the purposes referred to in 
your first question. 

As related to your second question, the proposed trans- 
action in its essence amounts to a provision by the Recon- 
struction Finance Corporation for the liquidation and 
administration of the collateral which it now holds as se- 
curity for its loan to Commodity Credit Corporation. 
Reconstruction Finance Corporation through this means 
will receive immediately the proceeds of the debentures or 
notes to be issued and sold by Commodity Credit Corpora- 
tion in accordance with the proposed arrangement, and will 
retain its right against the latter for any deficiency remain- 
ing unpaid after the application of such proceeds to the 
obligation of Commodity Credit Corporation to Reconstruc- 
tion Finance Corporation. For its own protection Recon- 
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such funds as may be necessary properly to care for and 
preserve the collateral commodities securing the debentures 
or notes—which in reality does not increase the now existing 
obligation of Reconstruction Finance Corporation, since for 
its own protection it must expend such funds as may be 
necessary to properly care-for and preserve the commodities 
now constituting the security for the aforesaid loan to Com- 
modity Credit Corporation. Also, in order that it may 
‘receive immediately the proceeds from the sale of the deben- 
tures or notes, Reconstruction Finance Corporation, to 
assure the sale of them, agrees to make available such funds 
as may be necessary to liquidate any balance remaining 
unpaid on such debentures or notes at their maturity after 
the application thereto of repayments, collections, and re- 
coveries from pledged collateral—which in reality does not 
alter the now existing status of Reconstruction Finance Cor- 
poration, since it now would bear, except so far as collectible 
from Commodity Credit Corporation, the loss resulting 
from any deficiency in the collateral securing the loan to 
the latter. It appears from documents submitted that the 
Directors of Reconstruction Finance Corporation have given 
this matter careful consideration and have determined that 
the proposed plan will result in material financial advan- 
tage to that Corporation. 

In view of the foregoing, it is my opinion that the pro- 
posed agreement by Reconstruction Finance Corporation to 
make available to Commodity Credit Corporation,’ if it 
should become necessary, sufficient funds to enable it to pay at 
maturity the debentures or notes which it proposes to issue 
is authorized by section 201 (f) of the Emergency Relief 
and Construction Act of 1932 (47 Stat. 709, 713; U. S. C., 
Title 15, sec. 605b(f)), which expressly provides, among 
other things, as follows: 


“The corporation (Reconstruction Finance Corporation), 
under such conditions as tt shall prescribe, may take over 
or provide for the administration and liquidation of any 
collateral accepted by it as security for such loans.” [Italics 
supplied. | 

This conclusion is supported by the provisions of the Act 
of January 31, 1935, c. 2, 49 Stat. 1, 5, extending the func- 
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tions of the Reconstruction Finance Corporation for two 
years and for other purposes, section 13 of which provides 
as follows: 

“Notwithstanding any other provisions of law, the Re- 
construction Finance Corporation is authorized and em- 
powered to use as general funds all receipts arising from 
the sale or retirement of any of the stock, notes, bonds, Or 
other securities acquired by it pursuant to any provision 
of law.” 

Under the circumstances presented, it is my opinion that 
the following statutory provisions also corroborate the au- 
thority of the Reconstruction Finance Corporation to make 
the proposed agreement to make available to Commodity 
Credit Corporation, if it should become necessary, sufficient 
funds to enable it to pay at maturity the debentures or notes 
which the latter proposes to issue. 

The Act of January 22, 1922, creating the Reconstruction 

Finance Corporation, expressly provides, among other 
things, that the corporation shall have power “to make con- 
tracts”. (47 Stat. 5, 6, Sec. 4; U. S. C., Title 15, Sec. 604.) 
Section 2 (a) of the Act of January 31, 1935, c. 2, 49 Stat. 1, 
2 (U.S. C., Title 15, sec. 604 (b)), by virtue of the follow- 
ing language, plainly contemplates that the Reconstruction 
Finance Corporation may make commitments or agreements 
to make loans or advances: 
“* * * no funds shall be disbursed on any commitment 
or agreement hereafter made by the Reconstruction Finance 
Corporation to make a loan or advance, subscribe for stock, 
or purchase capital notes or debentures, after the expira- 
tion of one year from the date of such commitment or agree- 
ment; but within the period of such one year limitation no 
provision of law terminating any of the functions of the 
Reconstruction Finance Corporation shall be construed to 
prohibit disbursement of funds on commitments or agree- 
ments to make loans or advances, subscribe for preferred 
stock, or purchase capital notes or MeDeHEHIESS, » [Italics 
supplied. ] 

By virtue of section 201 (d) of the a Relief and 
Construction Act of 1932 (47 Stat. 709, 712; U. S. C., Title 
15, sec. 605b (d): 
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“The Reconstruction Finance Corporation is authorized and 
empowered to make loans to bona fide institutions, organ- 
ized under the laws of any state or of the United States 
and having resources adequate for their undertakings, for 
the purpose of enabling them to finance the carrying and 
orderly marketing of agricultural commodities and livestock 
produced in the United States.” 

Section 201 (f) of the same Act provides, among other 

things, that: 
“Such loans shall be made on such terms and conditions, 
not inconsistent with this Act, as the corporation may pre- 
scribe, and may be made directly upon promissory notes or 
by way of discount or rediscount of obligations tendered 
for the purpose, or otherwise in such form and in such 
amount and at such interest or discount rates as the cor- 
poration may approve * * *,” 

And when the powers of the Reconstruction Finance Cor- 
poration under section 201 (a) of the Emergency Relief 
and Construction Act of 1932 were terminated, section 301 
of Title III of the National Industrial Recovery Act (48 
Stat. 210) expressly provided: 


“that the Reconstruction Finance Corporation may issue 
funds to a borrower under such subsection {a) prior to 
January 23, 1939, under the terms of any agreement or any 
commitment to bid upon or purchase bonds entered into 
with such borrower pursuant to an application approved 
prior to the date of termination, under this section, of the 
power of the Reconstruction Finance Corporation to ap- 

prove applications.” 

Respectfully, 

HOMER CUMMINGS. 
To the PRESIDENT. 


CONSIDERATION OF CLAIM OF CITY OF CLEVELAND UNDER 
ACT OF DECEMBER 28, 1922, C. 17, 42 STAT. 1066 


The Secretary of the Interior is authorized to consider under the 
Act of December 28, 1922, c. 16, 42 Stat. 1066, a claim of the 
City of Cleveland, Ohio, in the amount of $69.41, for damage 
to a fire hydrant resulting from its being struck by a truck 
operated by an enrollee of the Civilian Conservation Corps. 
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DEPARTMENT OF JUSTICE, 
August 12, 1936. 
Sm: From your letter of June 2, 1936, it appears that the 
city of Cleveland, Ohio, has submitted to you a claim in the 


amount of $69.41 for damage to a fire hydrant of the city in 
December 1935 by a National Park Service truck operated 
by an enrollee in the Civilian Conservation Corps. You re- 
quest my opinion as to whether you are authorized to con- 
sider this claim, and other similar claims, under the Act of 
December 28, 1922, c. 17, 42 Stat. 1066 (U S. C., Title 31, 
Sec. 215). 


Section 2 of that Act, as incorporated into Section 215, 
Title 31 of the United States Code, reads as follows: 


“The head of each department and establishment acting 
on behalf of the Government of the United States may con- 
sider, ascertain, adjust, and determine any claim accruing 
after April 6, 1917, on account of damages to or loss of 
privately owned property where the amount of the claim 
does not exceed $1,000, caused by the negligence of any 
Officer or employee of the Government acting within the 
scope of his employment. Such amount as may be found 
to be due to any claimant shall be certified to Congress as 
a legal claim for payment out of appropriations that may 
be made by Congress therefor, together with a brief state- 
ment of the character of each claim, the amount claimed, 
and the amount allowed: Provided, That no claim shall be 
considered by a department or other independent establish- 
ment unless presented to it within one year from the date 
of the accrual of said claim.” 

As you indicate in your letter, whether or not you are 
authorized to consider the claim of the city of Cleveland 
depends upon whether the damaged fire hydrant is “pri- 
vately-owned” property within the purview of the statute. 

Ordinarily privately-owned property, or private prop- 
erty, is understood to embrace property owned by indi- 
viduals or private corporations as distinguished from prop- 
erty owned by governmental bodies or agencies; but this 
conception of private property is subject to qualification. 
It has been held, for instance, that property owned by a 
state may be private property in relation to the Federal 
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Government with respect to the clause of the Fifth Amend- 
ment prohibiting the taking of private property without 
just compensation. In Wayne County, Kentucky, v. United 
States, 53 Ct. Cls. 417 (affirmed per curiam, 252 U. S. 574), 
the Court of Claims awarded judgment to the county for 
the taking of a public highway, saying (p. 424): 

“While such property is within most of the definitions 
of public and not private property, we are of the opinion 
that for purposes of compensation as for a taking under 
the Constitution it is properly to be regarded as private 
property and upon that theory we have awarded judgment.” 
See also Stockton v. Baltimore & N. Y. Railroad Co., 382 
¥, 9. 


In Coyle v. Gray, 30 Atl. 728, 12 Del. (7 Houst.) 44, the 
court indicated that property owned by a municipality may 
be designated as public property in relation to its inhab- 
itants but as private property in relation to a state or to the 
United States, saying (p. 733) : 

“The municipality may hold property in which all the 
inhabitants of a state or of a county may be said to have 
an interest in some respect, but not as owners or proprietors. 
And it may also hold property in which the inhabitants of 
the municipality alone may properly be said to have an 
interest. Both classes of property are public,—the one, as 
to the people of the whole state or county; the other, more 
particularly, as to the inhabitants of the municipality. It 
is only in this sense that the words ‘public’ and ‘private’ 
can with propriety be applied to such property, when held 
by a municipality. Although the property held for the 
municipality is in fact public, as common to all the in- 
habitants of a city, it nevertheless may justly be said to be 
private property, as being such property as is exempt from 
being taken or applied to any other public use by the state, 
or by authority of the state, without compensation being 
made.” | 
See also State of Kansas v. Shawnee County, 83 Kans. 
199, 110 P. 92; Hart v. Ovty of New Orleans, 12 F. 292; 
Shamrock Towing Co. v. City of New York, 20 F. (2d) 444. 

While the legislative history of the Act of December 28, 
1922, contains no discussion of the meaning of the words 
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“privately-owned property”, the broad purpose of the Act— 
to relieve the Congress of the burden of passing upon nu- 
merous small meritorious claims against the Government 
not within the jurisdiction of the courts—as indicated by 
such history (H. Rept. No. 342, 67th Cong., 1st Sess.), is 
consonant with the view that claims of municipalities may 
properly be considered under its provisions. 

The view that claims of municipalities may properly be 
considered under the statute is fortified by the prevailing 
administrative “practice. Inquiry of the several depart- 
ments has developed that it has been the uniform practice 
since passage of the Act to consider and determine claims 
submitted by municipalities and other state agencies on the 
same basis as claims submitted by individuals or private 
corporations. I am informed that in the Post Office De- 
partment, the Department of Agriculture, and the War 
Department claims of municipalities considered and allowed 
under this statute have been quite numerous, and that such 
claims have also been allowed by the Navy and the Treas- 
ury Departments. In some of the departments no such 
claim seems to have been passed upon; but apparently no 
department has declined to consider such a claim by reason 
of the fact that the property involved was owned by a 
municipality or other state agency. I am also advised 
that the Congress has invariably appropriated funds for 
the payment of such claims certified to it under the statute. 
It thus would seem that the Congress has adopted the uni- 
form administrative construction of the statute. No reason 
appedrs why this construction and the prevailing practice 
thereunder since the enactment of the statute should now be 
disturbed. 

For the reasons stated, it 1s my opinion that you are 
authorized to consider the claim of the city of Cleveland, 
and other similar claims, under the Act of December 28, 
1922. 

The file pertaining to the claim of the city of Cleveland 
is herewith returned. 

Respectfully, | 
HOMER CUMMINGS. 


To True SECRETARY OF THE INTERIOR. 
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ISSUANCE OF DUPLICATES OF LOST OR DESTROYED DEBEN- 
TURES OF THE FEDERAL HOUSING ADMINISTRATION 


The issuance of duplicates of lost or destroyed debentures of the 
Federal Housing Administrator which are guaranteed by the 
United States is governed by the principles set forth in the 
opinion of October 14, 1935, to the Secretary of the Treasury 
respecting the issuance of duplicate bonds by the Home Owners’ 
Loan Corporation and the Federal Farm Mortgage Corporation. 


DEPARTMENT OF JUSTICE, 
August 13, 1936. 


Sir: I have your letter of August 5, 1936, in which you 
request my opinion “as to whether the Federal Housing 
Administrator, with the approval of the Secretary of the 
Treasury, has authority * * * to adopt and promul- 
gate regulations providing for the issuance of duplicates 
in case of lost or destroyed debentures of the Federal Hous- 
ing Administrator which are fully guaranteed by the 
United States.” 

The debentures are issued by the Federal Housing Admin- 
istrator in settlement of claims for losses sustained by per- 
sons insured under Title II of the National Housing Act 
(June 27, 1934, c. 847, 48 Stat. 1246; U.S. C., Title 12, Sec. 
1710). They are payable out of the Mutual Mortgage 
Insurance Fund, set up as provided in the statute, but are 
“fully guaranteed as to principal and interest by the United 
States.” 

Both the General Counsel of the Federal Housing Admin- 
istration and General Counsel of the Treasury Department 
have reached the conclusion that the issuance of duplicate 
debentures is governed by the principles set forth in my 
opinion to you of October 14, 1935, respecting the issuance 
of duplicate bonds by the Home Owners’ Loan Corporation 
and Federal Farm Mortgage Corporation. As indicated in 
their opinions (copies of which accompanied your letter), 
the question which you now submit differs in no material 
particular from that considered in my opinion of October 
14, 1935 (38 Op. 332). The Federal Housing Adminis- 
tration, the Home Owners’ Loan Corporation. and the 
Federal Farm Mortgage Corporation are comparable in- 
strumentalities of the Federal Government and each admin- 
isters a fund and issues obligations chargeable against it. 
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The Federal Housing Administration is not a corporation, 
but the principles which govern the issuance of duplicates 
of its obligations do not depend upon the character of the 
instrumentality in this respect. It is perhaps pertinent in 
this connection to mention my opinion to you of October 9, 
1935, which points out the similarity, in effect, of the 
guarantees by the United States of the obligations of the 
Home Owners’ Loan Corporation, the Federal Farm Mort- 
gage Corporation, and the Federal Housing Administrator, 
notwithstanding some differences, not of substance, in the - 
several statutes involved. 

I therefore conclude that the issuance of duplicates of 
lost or destroyed debentures of the Federal Housing Admin- 
istrator which are guaranteed by the United States is gov- 
erned by the principles set forth in my opinion to you of 
October 14, 1935. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


TAXATION OF MOTOR-VEHICLE FUELS SOLD ON FEDERAL 
RESERVATIONS IN TERRITORY OF HAWAII 


Section 10 of the Act of June 16, 1936, 49 Stat. 1521, permits the 
Territory of Hawaii to levy taxes on motor-vehicle fuels sold, 
as provided therein, upon United States military or other 
reservations when such fuels are not for the exclusive use of 
the United States. The officers in charge of Federal reservations 
are required merely to report the amount of motor-vehicle fuels 
sold otherwise than for the exclusive use of the United States. 

It lies with the territorial government and its appropriate officers 
to construe its laws and determine whether taxes are to be 
levied upon sales not for the exclusive use of the United States. 
Questions respecting the legality of taxes so levied would concern 
the territorial government and those subjected to the tax, and 
would not arise in the administration of the War Department. 

An officer of the War Department chargeable with collecting the 
taxes and paying them over to the territorial government acts 
on behalf of the Territory under authority from the Congress. 
Such officer is not authorized to review the acts of other public 
officers whose duty it is to levy the taxes and for that purpose 
to interpret the laws; on the contrary, he should consult them 
if in doubt respecting the levy, collection, or payment of the 
taxes on sales of motor-vehicle fuels within the Federal reser- 
vation. 
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DEPARTMENT OF JUSTICE, 
September 21, 1936. 


Sir: I have your letter of August 28, 1936, in which you 
request my opinion “as to whether the territorial fuel tax 
law of Hawaii imposes a tax on the sale of liquid fuel 
by commissaries and post exchanges in sales made other 
than for the exclusive use of the United States.” You 
state that taxes on such sales are now being collected and 
temporarily impounded. | 

The question which you have submitted involves both the 
territorial laws of Hawaii and the following section of the 
Act of Congress approved June 16, 1936 (Pub. No. 686, 
74th Cong.) : 

“Sec. 10. (a) That all taxes levied by any State, Terri- 
tory or the District of Columbia upon sales of gasoline and 
other motor vehicle fuels may be levied, in the same manner 
and to the same extent, upon such fuels when sold by or 
through post exchanges, ship stores, ship service stores, 
commissaries, filling stations, licensed traders, and other 
similar agencies, located on United States military or other 
reservations, when such fuels are not for the exclusive use 
of the United States. Such taxes, so levied, shall be paid 
to the proper taxing authorities of the State, Territory or 
the District of Columbia, within whose borders the reser- 
vation affected may be located. 

“(b) The officer in charge of such reservation shall, on or 
before the fifteenth day of each month, submit a written 
statement to the proper taxing authorities of the State, 
Terriory or the District of Columbia within whose borders 
the reservation is located, showing the amount of such motor 
fuel not sold for the exclusive use of the United States 
during the preceding month” [49 Stat. 1521]. 

The provisions of this Act are clear. The Territory of 
Hawali is permitted by the Federal Government to levy 
taxes upon sales of motor vehicle fuels sold by or through 
the designated agencies located on United States military 
or other reservations when such fuels are not for the exclu- 
sive use of the United States. It is not authorized to levy 
taxes when such fuels are for the exclusive use of the United 
States. The officers in charge of Federal reservations are 
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required merely to report the amount of such motor fuels 
sold otherwise than for the exclusive use of the United 
States. 

It lies with the territorial government and its appropri- 
ate officers to construe its laws and to determine whether 
or not under them taxes are to be levied upon sales by or 
through such agencies located on such reservations of motor 
vehicle fuels which are not for the exclusive use of the 
United States. If the territorial officers levy such taxes, 
any question respecting the legality of the levy would be 
cne concerning the territorial government and those sub- 
jected to the tax, rather than one arising in the adminis- 
tration of your Department. 

While an officer of your Department may be chargeable 
with collecting and paying over to the appropriate terri- 
torial officers the taxes upon sales properly subject thereto, 
his function is only that of a collector, acting in behalf of 
the territory under authority from the Congress. An 
officer chargeable only with collecting taxes is not author- 
ized to review the acts of other public officers whose duty 
it is to levy the taxes and for that purpose to interpret the 
laws. The principle is illustrated by the following state- 
ment of the court in Smyth v. Titcomb, 31 Me. 272, 285, 286, 
quoted in my opinion of August 16, 1935, to the Secretary 
of the Treasury [38 Op. 253]: 

“A public officer entrusted with the collection and dis- 
bursement of revenue, in any of the departments of the 
government, has no right to refuse to perform his min- 
isterial duties, prescribed by law, because he may appre- 
hend that others may be injuriously affected by it, or that 
the law may, possibly, be unconstitutional. He is not re- 
sponsible for the law, or for the possible wrongs which may 
result from its execution. He cannot refuse to act, because 
others may question his right. The individuals to be 
affected, may not doubt the constitutionality of the law; or 
they may waive their supposed rights or wrongs; or may 
choose to contest the validity of the enactment, personally. 
Public policy, as well as public necessity and justice, require 
prompt and efficient action from such officers.” 

My predecessors, by virtue of Section 356 of the Revised 
Statutes (U.S. C., Title 5, Sec. 304), have refrained from 
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expressing opinions upon questions submitted by the head 
of a department but not actually arising in the administra- 
tion of his department, and I do not feel at liberty to 
depart from the established practice. I therefore do not 
attempt to construe, either alone or in conjunction with the 
above-quoted Act of Congress, the territorial laws of Hawaii 
under which the officers of that territory may purport to 
levy taxes upon sales of motor vehicle fuels which are not 
for the exclusive use of the United States, whether sold “by 
or through post exchanges, ship stores, ship service stores, 
commissaries, filling stations, licensed traders, and other 
similar agencies, located on United States military or other 
reservations,” or otherwise; nor do I venture any opinion 
upon the validity or scope of such laws, 

Of course, any attempt by the territorial authorities to 
tax such motor vehicle fuels sold or disposed of “for the 
exclusive use of the United States” might present a question 
requiring determination by proper officers of the Federal 
Government and might arise in the administration of your 
Department. However, since no such issue has been raised 
there is no occasion for dealing with it here. For the pres- 
ent it would seem that the persons conducting the agencies 
indicated in the statute, if in doubt regarding the levy, 
collection or payment of taxes upon sales of motor vehicle 
fuels, should consult the proper taxing authorities of the 
territory; and the officers in charge of the reservations 
where such agencies are located should submit to the terri- 
torial authorities the written statements prescribed by 
Section 10 (b) of the Act of June 16, 1936, hereinbefore 
quoted. 

Respectfully, 
HOMER CUMMINGS. 

To the SECRETARY OF War. 


TAXATION BY STATES OF MOTOR-VEHICLBE FUELS SOLD IN 
NATIONAL PARKS 


National parks are reservations within the meaning of Section 10 
of the Hayden-Cartwright Act of June 16, 1936, which permits 
any state, territory, or the District of Columbia to tax motor- 
vehicle fuels when sold by or through post exchanges, ship stores, 
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ship service stores, commissaries, filling stations, licensed 
traders, and other similar agencies located on United States 
military or other reservations when such fuels are not for the 
exclusive use of the United States; and by virtue of that Act 
the states may levy taxes on gasoline and other motor-vehicle 
fuels sold by concessioners located in national parks when such 
fuels are not for the exclusive use of the United States. 


DEPARTMENT OF JUSTICE, 
September 22, 1936. 


Sir: I have your letter of August 19, 1936, requesting 
my opinion whether Section 10 of the Hayden-Cartwright 
Act approved June 16, 1936 (Public No. 686, 74th Cong.) 
authorizes the collection of State taxes on sales of gasoline 
and other motor vehicle fuels by concessioners operating 
within the limits of the national parks. Section 10 reads 
as follows: . 

“(a) That all taxes levied by any State, Territory or the 
District of Columbia upon sales of gasoline and other motor 
vehicle fuels may be levied, in the same manner and to the 
same extent, upon such fuels when sold by or through post 
exchanges, ship stores, ship service stores, commissaries, fill- 
ing stations, licensed traders, and other similar agencies, 
located on United States military or other reservations, 
when such fuels are not for the exclusive use of the United 
States. Such taxes, so levied, shall be paid to the proper. 
taxing authorities of the State, Territory or the District of 
Columbia, within whose borders the reservation affected 
may be located. 

“(b) The officer in charge of such reservation shall, on or 
before the fifteenth day of each month, submit a written 
statement to the proper taxing authorities of the State, 
Territory or the District of Columbia within whose borders 
the reservation is located, showing the amount of such 
motor fuel not sold for the exclusive use of the United 
States during the preceding month.” [49 Stat. 1521.] 

_ The language of the section clearly states the purpose of 
the Federal Government to permit the States, the Terri- 
tories, and the District of Columbia to levy taxes upon sales 
of motor vehicle fuels by or through the designated agencies 
located on United States military or other reservations 
when such fuels are not for the exclusive use of the United 
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States. The question is whether national parks are reser- 
vations within the meaning of the words “military or other 
reservations” as used in the section. 

National parks comprise areas of the public domain 
reserved and withdrawn under the laws of the United 
States from settlement, occupancy, or sale and dedicated and 
set apart as parks or pleasure grounds for the benefit and 
enjoyment of the public. Defining the meaning of the term 
“reservation”, the Supreme Court in United States v. Celes- 
tine, 215 U. S. 278, 285, said that “the word is used in the 
land law to describe any body of land, large or small, which 
Congress has reserved from sale for any purpose. It may 
be a military reservation, or an Indian reservation, or, in- 
deed, one for any purpose for which Congress has authority 
to provide * * *.” 

It is true that some of the agencies which are expressly 
designated in Section 10 apparently are such as usually per- 
tain to military, naval, or Indian reservations, and that the 
section does not expressly mention national parks. How- 
ever, Section 5 of the Act does expressly refer to “national 
parks, and national monuments”; one amendment to the orig- 
inal Federal-Aid Road Act of 1916 (39 Stat. 355) clearly in- 
cludes national forests within the term “reservations” (Act 
of May 21, 1928, 45 Stat. 683); and Section 3 of the final 
amendment, the Act here under consideration, pertains to 
unappropriated or unreserved public lands, nontaxable In- 
dian lands, or other Federal reservations other than forest 
reservations. ‘These provisions indicate that the Congress, 
in the Act as a whole, had in mind, and was dealing with, 
reservations generally, and there is no reason to assume that 
the comprehensive words “military or other reservations” 
in Section 10 were intended to exclude reservations of the 
character elsewhere mentioned in the Act. 

The section of the Act under consideration effects a par- 
tial waiver of the exclusive jurisdiction of the United States 
under its land laws, and I cannot escape the conclusion that 
national parks are “reservations” within both the letter and 
the spirit of the Act. 

The fact that the Congress has not used the word “con- 
cessioners” in enumerating the agencies through which 
motor vehicle fuels are sold on Government reservations is 
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not controlling. It is to be observed that “filling stations”, 
which obviously are capable of supplying a type of service 
that may be maintained either in connection with, or sepa- 
rate from, any of the other agencies mentioned, are enu- 
merated co-ordinately with them; and that the words “and 
other similar agencies” relate as well to “filling stations” as 
to the other agencies which, like them, are particularized. 
I know of no reason why filling stations may not function 
in the national parks—indeed, I note that the form used 
by the Department of the Interior in contracting with con- 
cessioners in the national parks authorizes them to install 
and maintain “gasoline filling stations.” Concessioners 
maintaining gasoline filling stations in the national parks 
would seem to fall precisely within the category of opera- 
tors of “filling stations” or, at least, of “other similar 
agencies.” 

For these reasons, and having in mind the purposes of 
the Act as a whole, I conclude that concessioners located in 
the national parks, selling motor vehicle fuels, are located 
on United States reservations within the contemplation of 
Section 10 of the Hayden-Cartwright Act, and that by 
virtue of that section the States may levy taxes on sales of 
gasoline and other motor vehicle fuels by or through such 
concessioners when such fuels are not for the exclusive use 
of the United States. 

Respectfully, | 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 


CITIZENSHIP OF NATIVES OF THE VIRGIN ISLANDS 


Except as indicated, all persons born in the Virgin Islands who were 
absent from those Islands at the time of their annexation by 
the United States but were residing in the United States or any 
of its insular possessions or territories on June 28, 1932, are to 
be deemed citizens of the United States under the Act of Febru- 
ary 25, 1927, 44 Stat. 12384, as amended. 


DEPARTMENT OF JUSTICE, 
October 15, 1936. 
Sm: Under date of September 19 you requested my 
opinion concerning the citizenship of “natives of the Virgin 


526 Virgin [sland—Citizenship of Natives 


Islands of the United States” who were absent from those 
islands at the time of annexation by the United States in 
January 1917, but were residing in “continental United 
States, the Virgin Islands of the United States, Puerto Rico, 
the Canal Zone, or * * * other insular possession or 
Territory of the United States” on June 28, 1932 (the date 
of the enactment hereinafter mentioned), and were not 
then citizens or subjects of any foreign country other than 
Denmark. 

The treaty under which the United States acquired the 
Virgin Islands from Denmark (ratifications exchanged 
January 17, 1917, 39 Stat. pt. 2, pp. 1706, 1711) contained 
the following article: 

“Articte 6. Danish citizens residing in said islands may 
remain therein or may remove therefrom at will, retaining 
in either event all their rights of property, including the 
right to sell or dispose of such property or its proceeds; in 
case they remain in the Islands, they shall continue until 
otherwise provided, to enjoy all the private, municipal and 
religious rights and liberties secured to them by the laws 
now in force. If the present laws are altered, the said in- 
habitants shall not thereby be placed im a less favorable posi- 
tion in respect to the above mentioned rights and liberties 
than they now enjoy. Those who remain in the islands may 
preserve their citizenship in Denmark by making before a 
court of record, within one year from the date of the ex- 
change of ratifications of this convention, a declaration of 
their decision to preserve such citizenship; in default of 
which declaration they shall be held to have renounced it, 
and to have accepted citizenship in the United States; for 
children under eighteen years the said declaration may be 
made by their parents or guardians. Such election of Danish 
citizenship shall however not, after the lapse of the said 
term of one year, be a bar to their renunciation of their 
preserved Danish citizenship and their election of citizenship 
in the United States and admission to the nationality thereof 
on the same terms as may be provided according to the laws 
of the United States, for other inhabitants of the islands, 

“The civil rights and the political status of the inhabi- 
tants of the islands shall be determined by the Congress, 
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subject to the stipulations contained in the present conven- 
tion. 

“Danish citizens not residing in the islands but owning 
property therein at the time of the cession, shall retain their 
rights of property, including the right to sell or dispose of 
such property, being placed in this regard on the same basis 
as the Danish citizens residing in the islands and remaining 
therein or removing therefrom, to whom the first paragraph 
of this article relates.” 

The question of citizenship is also dependent upon the 
Act of Congress of February 25, 1927, c. 192, 44 Stat. 1234, 
as amended by the Act of June 28, 1982, c. 283, 47 Stat. 
336 (U.S. C., Title 8, Sec. 5b). The pertinent provisions 
of the amended statute are copied below: 

“That the following persons and their children born sub- 
sequent to January 17, 1917, are hereby declared to be cit- 
izens of the United States: 

“(a) All former Danish citizens who, on January 17, 
1917, resided in the Virgin Islands. of the United States, 
and are now residing in those islands or in the United States 
or Puerto Rico, and who did not make the declaration 
required to preserve their Danish citizenship by article 6 
of the treaty entered into on August 4, 1916, between the 
United States and Denmark, or who, having made such a 
declaration, have heretofore renounced or may hereafter re- 
nounce it by a declaration before a court of record; 

“(b) All natives of the Virgin Islands of the United 
States who, on January 17, 1917, resided in those islands, 
and are now residing in those islands or in the United States 
or Puerto Rico, and who are not citizens or i of any 
foreign country; and 

“(c) All natives of the Virgin Islands of the United 
States who, on January 17, 1917, resided in the United 
States, and are now sending in the Virgin Islands of the 
United States, and who are not citizens or subjects of any 
foreign country. 

“(d) All natives of the Virgin Islands of the United 
States who are, on the date of enactment of this subdivision, 
residing in continental United States, the Virgin Islands 
of the United States. Puerto Rico, the Canal Zone, or any 
other insular possession or Territory of the United States, 
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who are not citizens or subjects of any foreign country, 
regardless of their place of residence on January 17, 1917.” 
The last quoted paragraph (d) was added by the amenda- 
tory Act of June 28, 1932. 

The Act of February 25, 1927, was passed by the Con- 
gress in order to remedy a situation described as follows 
by the advocates of the legislation: 

“At the time it was understood by all that when the 
United States purchased these islands the citizenship of the 
inhabitants thereof was transferred to the United States. 

“The Navy Department, who have been administering the 
islands ever since 1917, have always contended that this was 
the case. The State Department, however, have put a dif- 
ferent interpretation upon the treaty, with the result that — 
ever since 1917 the inhabitants of the Virgin Islands, for- 
merly citizens of Denmark, have been people ‘without a 
country.’ Whatever the correct interpretation of the treaty 
may be, it has been admitted by all that there is a moral 
obligation on the part of the United States to confer United 
States citizenship on these inhabitants of the Virgin Islands 
formerly citizens and subjects of Denmark.” [Mr. Kiess, 
in charge of the bill, 68 Cong. Rec. p. 3981. ] 

“It will be observed that this convention left in a some- 
what vague situation the status of inhabitants of the Virgin 
Islands of the United States. Evidently legislative action 
by the Congress of the United States was contemplated by 
the framers of this convention and certainly by the people 
of the Virgin Islands.” [Committee Report, 67 Cong. Rec. 
p. 9080.] 

I am informed it has been the position of your De- 
partment (1) that the treaty with Denmark employed the 
word “citizens” in the broader sense of “nationals”; (2) that 
Danish nationals residing in the islands at the time of the 
annexation became nationals of the United States unless 
they made the declaration provided for in the treaty or took 
other effective means to preserve their Danish nationality; 
but (3) that admission to full rights of citizenship required 
legislation by the Congress. Similar views had prevailed 
concerning the status of the native inhabitants of the Is- 
lands acquired from Spain under the Treaty of Paris (30 
Stat. 1754). Foreign Relations of the United States, 1900, 
pp. 894-895; 23 Op. 370, 371; 23 id. 400, 402. 
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The treaty with Denmark prescribed, as a means to pre- 
serve Danish citizenship, the making of a declaration of 
intention within one year. It does not follow, however, 
that this was the only permissible means or, on the other 
hand, that the provision was applicable to all individuals 
affected by the annexation. It is stated in Hall on Inter- 
national Law (6th ed., note p. 567) that “treaties usually 
fail to deal with all the classes of persons which are affecied 
by them.” 

Considering a similar provision for preserving Spanish 
nationality, contained in the Treaty of Paris, the Supreme 
Court concluded that a Spanish subject, “a native of the 
Peninsula,” who left the Philippine Islands and returned 
to Spain, preserved his Spanish allegiance by merely leav- 
ing the ceded territory shortly after ratification of the 
treaty and remaining away until after the expiration of the 
year provided in the treaty for the making of declarations 
of intention. Bosque v. United States, 209 U. S. 91, 9%. 
That treaty dealt with “natives of the Peninsula” and “na- 
tive inhabitants” of the islands as distinct classes. Jn re 
Bosque, 1 Philippine 88, 90; Harvard Research in Inter- 
national Law, p. 66 (Special Sup. to vol. 23, American 
Journal of International Law). Hall, supra, recognizes 
such a distinction in international law, stating that there is 
a “presumption of changed nationality” against persons 
born within a ceded territory, whether present or absent at 
the time of the cession, but that this does not apply to 
persons born in another part of the ceding state—with re- 
spect to them the simple fact of withdrawal from the ceded 
territory is sufficient. The facts in Bosque v. United States 
being quite different and other principles being involved, 
the ruling in that case is not applicable here. 

The Danish treaty alone is not fully determinative of the 
status of persons born in the Virgin Islands who had left 
them prior to the annexation and had established, or later 
did establish, residence in the United States and have never 
made any declaration of an intention to preserve Danish 
nationality. The exigencies, therefore, require an examina- 
tion of the principles of international law bearing upon loss 
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and acquisition of nationality in cases of annexation of 
territory. — | 

It is authoritatively stated to be “a universally recognized 
customary rule of the law of nations that the inhabitants of 
subjugated as well as ceded territory lose their nationality 
and acquire that [but not necessarily full cét¢zenship| of the 
state which annexes the territory”, subject only to any option 
expressly given concerning retention of former nationality. 
Oppenheim, International Law, vol. 1, Secs. 219, 240, 301, 
302; Hall, supra, pp. 565, 566; Halleck, International Law 
(1st ed.), p. 816; Westlake, International Law, pt. 1, p. 70; 
Keith, Theory of State Succession, p. 42; Harvard Research 
in International Law, supra, p. 60; Campbell v. Hall, 1 
Cowper, 204, 208; American Insurance Co. v. Canter, 1 Pet. 
511, 542; Boyd v. Thayer, 143 U. S. 135, 162. While the 
rule, as indicated, is beyond dispute, its application to par- 
ticular classes, dependent upon presence in or absence from 
the affected territory, nativity, domicile, etc., is difficult 
and divergent. 

Your concern, however, is only with natives of the Virgin 
Islands, and the authorities are in accord in applying the 
rule to natives, nationals of the ceding state, who are domi- 
ciled in the ceded territory and actually present therein at 
the time of the cession. If absent, they are at least “prima 
facie comprised in the cession” (Westlake, p. 72), and are 
affected by “a presumption of changed nationality” (Hall, 
p. 568). According to Keith (p. 42), cession ipso facto 
alters the nationality of such absent persons “if they re- 
turn * * * soon after the cession.” 

The authorities cited do not deal specifically with per- 
sons who are absent at the time of the cession but are 
within other territory of the annexing nation, or later come 
within such other territory, although Keith (p. 46) states 
that it would be within the discretion of a conqueror “to 
accept as subjects persons who, having been subjects of the 
preceding state, without now residing in it or returning to 
it, might apply for his protection.” 

Secretary of State Hay adopted the view that, while the 
treaty by which Spain ceded Puerto Rico to the United 
States in 1899 made no provision for natives not actually 
dwelling within the ceded island, “it cannot be presumed 
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that native inhabitants of Puerto Rico temporarily sojourn- 
ing for a brief time in another country thereby abandon 
their status as such inhabitants.” American diplomatic and 
consular officers were instructed to register Puerto Ricans 
living abroad and to give them official protection, An ap- 
plicant for registration was required to establish by satis- 
factory evidence that he “is in fact a native inhabitant 
of * * * Puerto Rico; that he has not lost that quality 
by naturalization in any other country or by assuming 
therein obligations inconsistent with his original allegiance; 
and * * * that it is his purpose in good faith either to 
return to his native territory to reside or to come to the 
United States, with a view in either case to availing him- 
self of the privilege of citizenship which may be hereafter 
established by Act of Congress.” Foreign Relations of the 
United States, 1900, pp. 894-895. 

The views thus adopted by the Secretary of State are in 
accord with the views of the Attorneys General of that 
period. Attorney General Griggs (23 Op. 370, 371; id. 400, 
402) concluded that the native inhabitants by virtue of the 
treaty became, “from an international standpoint, subjects 
of the United States,” and that by virtue of an Act of Con- 
gress they became “citizens of Puerto Rico,” but distinguish- 
able from “citizens of the United States” in matters of 
domestic concern. 

Attorney General Knox (24 Op. 40, 48), im an opinion 
concerning a native of Puerto Rico temporarily living in 
France at the time of the annexation (April 11, 1899) and 
still in France when the opinion was rendered (May 13, 
1902), stated the following conclusion—later quoted with 
apparent approval by the Supreme Court in Gonzales v. 
Walliams, 192 U.S. 1, 15: 

“But even in supposing that a native Puerto Rican like 
Mr. Molinas, temporarily absent at the date of the treaty, 
has been unintentionally omitted from section 7 [of the 
Act conferring Puerto Rican citizenship], he is undoubtedly 
one of those turned over to the United States by Article 
IX of the treaty to belong to our nationality. He is also 
clearly a Puerto Rican; that is to say, a permanent inhab- 
itant of that island, which was also turned over by Spain 
to the United States. As his country became a domestic 
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country and ceased to be a foreign country within the 
meaning of the tariff act above referred to, and has now 
been fully organized as a country of the United States 
by the Foraker Act, it seems to me that he has become an 
American, notwithstanding such supposed omission.” 

It seems reasonable to conclude that a person temporarily 
absent from ceded territory affected by a treaty such as 
that with Spain or that with Denmark, who has not lost the 
quality of a native inhabitant by naturalization in another 
country, or by assuming obligations inconsistent with his 
original allegiance, or by expatriating himself in any other 
manner, is within the class of persons whose allegiance is 
transferred—at least if he submits himself to the jurisdic- 
tion of the new sovereign. The authorities usually speak 
of returning to the ceded territory, but if the true status and 
intention of the individual be established the actual return 
would seem to be important only as evidencing his submis- 
sion to the new sovereign and this would be indicated 
equally by his entry into other territory of the annexing 
state. 

Secretary Hay and Attorney General Knox held that ac- 
quisition of American nationality did not depend on prior 
return to the ceded territory by natives living temporarily 
in foreign countries. The Secretary expressly recognized 
that an absent Puerto Rican, by coming into any part of 
our territory, might submit himself to our jurisdiction and 
to the operation of any citizenship statutes which the Con- 
gress might enact. If, mstead, he were already in this 
country at the time of the cession and remained here, the 
same rule would seem to be applicable. 

A letter from the Governor of the Virgin Islands, sub- 
mitted by you, indicates that some natives living abroad 
at the time of the annexation were granted Danish passports 
by Danish consular representatives in order to enable them 
to return to the Virgin Islands, but the Governor states, 
“it is understood that this was done with considerable pro- 
test on the part of the Danish consular representatives and 
only after it was ascertained that it was impossible for such 
persons to travel without some sort of identification pa- 
pers”—which affords some indication that Denmark no 
longer regarded such natives as citizens or subjects. 
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Section 1 (d) of the Act of Congress here involved con- 
ferred citizenship only upon “natives of the Virgin Is- 
lands,” explained in the Committee Report (H. Rept. 1114, 
72d Cong. 1st Sess.) as contemplating persons “born in the 
Virgin Islands,” and this is the common meaning of the 
word “natives.” The paragraph applies, therefore, only to 
persons who had been born in the Virgin Islands and were 
residing in the United States (including the possessions and 
territories) on June 28, 1982. The power existed in this 
government to confer citizenship upon such persons, and the 
legislative history of the statute indicates that the Congress, 
in fact, intended to confer citizenship upon them. 

The Congress must be charged with knowledge of the 
principles of international law and of the precedents which 
had been established. (See Opinion Dec. 7, 1935, to Secre- 
tary of the Treasury, 38 Op. 385.) Having in mind the lan- 
guage of the treaty, the language of the statute and the ap- 
parent purpose intended to be accomplished, the conclusion 
is required that the Congress acted in the light of and ap- 
proved the view that the natives of the Virgin Islands, na- 
tionals of Denmark at the time of the annexation, who were 
residing in the United States (including the territories and 
possessions) at the time the amendatory Act was passed in 
1982, and who had not in some affirmative manner preserved 
their Danish nationality, had lost their status as citizens or 
subjects of Denmark and hence were not included within the 
words of the proviso, “citizens or subjects of any foreign 
country.” Indeed, the acceptance of this view was essential 
to the accomplishment of the intended result (perhaps of 
any result whatever) under the language employed in the 
statute. 

Upon the foregoing premises it is my opinion that all 
persons born in the Virgin Islands of the United States who 
were absent from those islands at the time when they were 
annexed by the United States but were residing in conti- 
nental United States, the Virgin Islands of the United 
States, Puerto Rico, the Canal Zone or any other insular 
possession or territory of the United States, on June 28, 
1932, are to be deemed citizens of the United States by virtue 
of the Act of February 25, 1927, as amended by the Act of 
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June 28, 19382, excepting, however, all persons who preserved 
their Danish nationality through authorized declaration of 
intention or other effective means recognized in international 
law, and all persons who have acquired the nationality of 
any other foreign country. 
Respectfully, 
Homer CuMMINGs. 
To the SECRETARY OF STATE. 


LICENSE TO PRIVATE CORPORATIONS UNDER GOVERNMENT- 
OWNED PATENT TO MANUFACTURE AND SELL LIFE-LINE 
PROJECTILES 


The Secretary of the Treasury is authorized to grant a revocable, 
nonexclusive, and nontransferable license to a private corpora- 
tion to manufacture and sell a life-line projectile covered by a 
Government-owned patent, either upon an expressly stated con- 
sideration or upon a determination that the issuance of the 
license would further a public interest. 


DEPARTMENT OF JUSTICE, 
| November 2, 1936. 


Sm: I have your letter of October 16 in which you 
request my opinion as to the legality of a proposal “gratui- 
tously to license a private corporation to avail itself of a 
government-owned patent in the manufacture and sale of 
life-line projectiles.” 

As pointed out in my opinion of March 9, 19386, to the 
President [38 Op. 425], Attorney General Stone, in an opin- 
ion of October 28, 1924, (34 Op. 320, 328, 329) held that the 
Secretary of the Navy was authorized ‘‘to grant a revocable, 
nonexclusive and nontransferable license to a private person 
to make, use and sell apparatus embodying inventions cov- 
ered by patents owned by the United States.” The Secre- 
tary had requested an opinion as to his authority to issue 
licenses “provided it can be done in a manner not objec- 
tionable and adequate consideration for licenses is received 
to make the sgreements valid’; and the Attorney General 
referred to “the consideration proposed”—the grant to the 
United States of a similar right under a patent owned by 
the licensee. He mentioned a past practice under which 
“numerous licenses * * * had been granted for the use 
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of patented inventions owned by the Government,” but also 
relied upon several opinions of the Attorneys General in 
which it had been concluded that the heads of the depart- 
ments were authorized to issue revocable licenses for the use 
of real property owned by the Government. (16 Op. 152; 
19 Op. 628; 21 Op. 473; 22 Op. 240, 245; 380 Op. 470, 483.) 

In the opinions cited the view was clearly set forth that 
some public interest must be served in order to warrant the 
issuance of a license. In one of them (22 Op. 241, 245) At- 
torney General Griggs unequivocally stated that the custom 
of licensing private persons to use Government land with- 
out express authority from the Congress “cannot be main- 
tained upon any ground except benefit to the public in- 
terests, either directly or indirectly.” However, as pointed 
out by Attorney General Gregory (30 Op. 470, 482)— 

“The inherent limitation upon it, namely, that the trespass 
authorized must subserve some purpose useful or beneficial 
to the Government itself, is one that goes to the mode of 
exercise rather than to the existence of the power. Whether, 
as in this case, the determinable occupancy of the land in 
question is or is not a benefit to the Government in respect 
of that land or in respect of other property or interests 
under your control is a question for the exercise of the judg- 
ment of the cfficlal vested with the power rather than a 
question of law to be determined in advance by the law 
officers of the Government.” 

In my opinion of July 11, 1933 (37 Op. 180), regarding 
the authority of the Secretary of the Interior to grant 
licenses to commercial interests under the so-called Mills 
patent, no express reference was made to the presence or 
absence of a public interest. The Mills patent had been 
assigned by the owner to the Secretary of the Interior, “as 
trustee * * * in trust for the use and benefit of the 
people of the United States” with express authority “to 
grant licenses * “ * to such party or parties and upon 
such terms and conditions as said trustee * * * may 
deem proper’”—and this did not contemplate the granting 
of licenses to the United States, for the patent had been 
obtained by an employee of the Government under the Act 
of March 38, 1883, c. 148, 22 Stat. 603, 625 (U.S. C., Title 
35, Sec. 45), without payment of fees, and the right of the 
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United States to use the invention was fixed by that Statute. 
‘(82 Op. 145; Op. January 14, 1986 [88 Op. 402]). ln addi- 
tion, the employee executed the assignment and provided 
therein for commercial use of the invention by the people of 
the United States upon appointments by the trustee. The 
assignment now under consideration was made to the “Gov- 
ernment of the United States, as represented for the purpose 
hereof by the Secretary of the Treasury, * * * tobe held 
and enjoyed by the said Government of the United States, 
for its own use and behoof,” and it was not made subiect to 
any expressly stated trust or condition. Therefore, the 
opinion of July 11, 1933, is not controlling here. 

Based upon the foregoing, it is my opinion that you are 
authorized to grant a revocable, nonexclusive and nontrans- 
ferable license to a private corporation to manufacture and 
sell the life-line projectiles either upon some expressly stated 
consideration or upon a determination by you that the is- 
suance of the license would further a public interest, within 
the principles set forth in the opinions hereinbefore men- 
tioned, but not otherwise without enabling legislation. 

Respectfully, 
GOLDEN W. BELL, . 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 


LEGAL STATUS OF ORDINANCE REPASSED BY LOCAL COUN- 
CIL OF ST. THOMAS AND ST. JOHN, VIRGIN ISLANDS, 
AFTER VETO BY GOVELINOR 


The provision in the Act of June 22, 1936, 49 Stat. 1807, for a merely 
Suspensive veto by the Governor of the Virgin Islands of bills 
passed by the local legislative bodies, with subsequent presenta- 
tion of the bills to the President for approval or disapproval, will 
become effective only with respect to the bills passed by the 
new legislative bodies provided for in that Act. 

The action of the Council of St. Thomas and St. John in passing an 
ordinance again on October 8, 1936, after veto by the Governor 
was without legal effect. 


DEPARTMENT OF JUSTICE, 
December 8, 1936. 
Sir: I have your letter of November 24, requesting my 
opinion concerning the legal status of an “Ordinance Pro- 
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viding for the Assessment, Levy, and Collection of Taxes on 
Real Property”, which was passed by the local Council of 
St. Thomas and St. John, Virgin Islands of the United 
States, on August 24, 1936, and vetoed by the Governor, but 
was passed again by a unanimous vote of the Council on - 
October 8, 1936. You state that the Governor has sent the 
bill to you for transmittal to the President, for his approval 
or disapproval if such action is legally proper. 

As you have indicated, if the matter is governed by the 
Act of March 3, 1917, c. 171, Sec. 2, 89 Stat. 1182 (U.S. C., 
Title 48, Sec. 1392) and Executive Order No. 2777 of De- 
cember 26, 1917, issued thereunder, the Governor’s veto was 
final and the subsequent action of the Council without legal 
effect. However, consideration is required of the following 
provisions contained in the Act of June 22, 1936, c. 699, 49 
Stat. 1807, providing “a civil government” for the Virgin 
Islands: 

“Sec. 6. All local legislative powers in the municipality 
of Saint Thomas and Saint John, except as herein other- 
wise provided, shall be vested in a local legislative assembly 
which shall be designated the ‘Municipal Council of Saint 
Thomas and Saint John.’ Said council shall consist of 
seven members elected by the qualified electors of the munic- 
ipality for a term of two years beginning the list day of 
January next succeeding the date of election. * * *” 

“Sec. 8. The present colonial councils shall continue to 
function until January 1, 1937. The next general election 
in the Virgin Islands shall be held on November 38, 1936. 
At such election there shall be chosen the entire member- 
ship of each municipal counqil as herein provided. There- 
after the elections shall be held on the first Tuesday after 
the first Monday in November, beginning with the year 
1938, and every two years thereafter. The terms of office 
of members of the respective colonial councils of the munici- 
palities of Saint Thomas and Saint John and of Saint 
Croix, whose terms of office under existing law would ex- 
pire prior to January 1, 1937, are hereby extended to that 
date.” 

“Sec. 16. New legislation, and repeals, alterations, and 
amendments of local laws of the Virgin Islands by the 
municipal council having jurisdiction, and by the legislative 
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assembly, shall be effective and enforced when, and to the 
extent, such new legislation, repeals, alterations, and amend- 
ments are approved by the Governor * * *. If any bill 
passed by the municipal council having jurisdiction or by 
the legislative assembly be disapproved in whole or in part 
by the Governor, the Governor shall within thirty calendar 
days return such bill to the said municipal council or to the 
legislative assembly, whether in actual session or not, setting 
forth his objections. If after reconsideration by the legis- 
lative body having jurisdiction two-thirds of all the mem- 
bers of the said body pass such bill or part thereof, it shall 
be sent to the Governor who, in case he shall not then 
approve it, shall transmit the same to the President. If the 
President approves such bill or part of bill, he shall sign it 
and it shall become law; if he does not approve such bill 
or part of bill, he shall return it to the Governor, so stating, 
and it shall not become law. If any bill shall not be re- 
turned by the Governor as herein provided within thirty 
calendar days after it shall have been presented to him the 
same shall become a law in like manner as if he had signed 
it. The President shall approve or disapprove an act sub- 
mitted to him under the provisions of this section within 
three months from and after its presentation for his ap- 
proval; and if not acted upon within such time, it shall 
become a law the same as if it had been specifically 
approved. * * *” 

“Src. 40. This Act shall take effect upon its enactment, 
but until its provisions shall severally become operative as 
herein provided, the corresponding legislative, executive, 
and judicial functions of the existing government shall con- 
tinue to be exercised as now provided by law or ordinance, 
and the present incumbents of all offices under the Govern- 
ment of the Virgin Islands shall continue in office until 
their successors are appointed and have qualified unless 
sooner removed by competent authority.” 

I agree with the conclusion of your Solicitor that the pro- 
vision in the Act of June 22, 1936, for a merely suspensive 
veto by the Governor, with subsequent presentation of the 
matter to the President for his approval or disapproval, will 
become effective only with respect to bills passed by the new 
legislative bodies provided for in that Act and that, there- 
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fore, the action of the present Council of St. Thomas and 
St. John in passing the Ordinance again on October 8, 1936, 
after the veto by the Governor, was without legal effect. 
I recommend, however, in order to eliminate any possible 
doubt concerning the status of this bill as effective legisla- 
tion that it be presented to the President, together with a 
copy of this opinion, and that he return the bill to the Gov- 
ernor without his approval within the three-month period 
specified in the Act of June 22, 19386. The President may 
deem it advisable to transmit a copy of this opinion to the 
Governor and to state that in view of the opinion he is 
returning the bill without his approval. 
Respectfully, | 
HOMER CUMMINGS. 


To the SECRETARY OF THE INTERIOR. 


APPLICABILITY OF ROBINSON-PATMAN ACT TO 
GOVERNMENT CONTRACTS FOR SUPPLIES 


The Robinson-Patman Act of June 19, 19386, which makes it unlawful 
for any person engaged in commerce to discriminate in price 
between different purchasers of commodities in the circumstances 
therein stated, is not applicable to Government contracts for 
supplies. 


DEPARTMENT OF JUSTICE, 
December 28, 1936. 


Sm: I have your letter of October 30, requesting my 
opinion concerning the application of the Robinson-Patman 
Act (approved June 19, 1936, c. 592, 49 Stat. 1526) to gov- 
ernment contracts for supplies. | 

The statute reads, in part, as follows: 

“Section 2 of the Act entitled ‘An Act to supplement 
existing laws against unlawful restraints and monopolies, 
and for other purposes,’ approved October 15, 1914, as 
amended (U.S. C., title 15, sec. 13), is amended to read 
as follows: | 

“Sec. 2. (a) That it shall be unlawful for any person 
engaged in commerce, in the course of such commerce, either 
directly or indirectly, to discriminate in price between dif- 
ferent purchasers of commodities of like grade and quality, 
where either or any of the purchases involved in such dis- 
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crimination are in commerce, where such commodities are 
sold for use, consumption, or resale within the United 
States or any Territory thereof or the District of Columbia 
or any insular possession or other place under the jurisdic- 
tion of the United States, and where the effect of such dis- 
crimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with any person who 
either grants or knowingly receives the benefit of such dis- 
crimination, or with customers of either of them: Provided, 
That nothing herein contained shall prevent differentials 
which make only due allowance for differences in the cost of 
manufacture, sale, or delivery resulting from the differing 
methods or quantities in which such commodities are to such 
purchasers sold or delivered: * * *.” [Italics supplied.] 

Aside from the proviso, the above quoted portion of the 
statute differs from Section 2 of the Act of October 15, 
1914, in no respect save as indicated by the underscored 
words, which did not appear in the earlier statute. The 
language of the proviso is different from that of the corre- 
sponding proviso mm the earlier statute, but the change does 
not bear upon the question which you have submitted. _ 

In my opinion of April 20, 1986 [88 Op. 452], to the Sec- 
retary of War concerning contracts with motor vehicle car- 
riers, 1t was pointed out that statutes regulating rates, 
charges, etc., in matters affecting commerce do not ordina- 
rily apply to the Government unless it is expressly so pro- 
vided; and it does not seem to have been the policy of the 
Congress to make suci statutes applicable to the Govern- 
ment. As Mr. Justice Brandeis observed in E’'mergency 
Fleet Corporation v. Western Union Telegraph Company, 
975 U.S. 415, 425, “it may be doubted whether the prescribed 
rule requiring equality of treatment would ever be violated 
by giving to the Government preferential rates.” 

The Act of June 19, 1936, merely amended the Act of 
October 15, 1914, as above pointed out, and, in so far as I 
am aware, the latter Act has not been regarded heretofore 
as applicable to Government contracts. The practice in 
this respect indicates that it has been customary in the past 
for those dealing with the various agencies of the Federal 
Government to grant to them special prices on contracts for 
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supplies. Such prices are often below the regular market 
for similar material supplied to the regular trade—due, per- 
haps, to an estimated lower cost of doing business with the 
Government because of quantity purchases and absence of 
credit risk, solicitation expense, etc., although it may often © 
be impossible to evaluate such factors with exactness. 

It has been suggested that the force which would ordi- 
narily be attributed to this practice may be weakened be- 
cause of the probability that the prices named have seldom, 
if ever, violated the statute, even assuming its application. 
Perhaps this is true. It is also conceivable that if the 
past practice is maintained the prices hereafter named to 
the Government will seldom, if ever, violate the amended 
statute, likewise assuming its application; and this would 
seem to supply another reason for avoiding a construction 
_ that would make the statute applicable to the Government 
in violation of the apparent policy of the Congress in such 
matters, in the absence of any clear indication that it 
intended to depart from that policy in this instance. 

It 1s therefore my opinion that the Act of October 15, 
1914, as amended by the Act of June 19, 1936, is not appli- 
cable to Government contracts for supplies. 

Respectfully, 
HOMER CUMMINGS. 

To the SEcrETARY oF War. . 


TRANSFER OF DRUG ADDICTS TO NARCOTIC FARMS UPON 
CONVICTION OF CRIME 


The act of January 19, 1929, 45 Stat. 1086, does not require that 
nareotic addicts convicted of offenses against the United States 
shall be confined in a penal institution as a condition precedent 
to their being sent to the Public Health Service Hospital at 
Lexington, Kentucky, but such addicts may be transferred di- 
rectly from the convicting courts to the hospital. 


DEPARTMENT OF JUSTICE, 
January 6, 19387. 
Sir: Reference is made to your letter of December 29, 
1936, requesting my opinion upon the question whether 
Section 7 of the Act of January 19, 1929, 45 Stat. 1086 
“requires that narcotic addicts convicted of offenses against 
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the United States be confined in a penal institution as a 
condition precedent to their being sent to the United States 
Public Health Service Hospital, Lexington, Kentucky, or 
whether it permits such narcotic addicts to be sent from the 
courts in which they are convicted directly to such hospital.” 

That Act authorized the establishment of two United 
States narcotic farms, and the Untied States Public Health 
Service Hospital, Lexington, Kentucky, was organized as 
one of them. The pertinent part of Section 7 of the Act 
provides: 

“That the authority vested with the power to designate 
the place of confinement of a prisoner is hereby authorized 
and directed to transfer to the United States narcotic farms, 
as accommodations become available, all addicts, as herein 
defined, who are now or shall hereafter be sentenced to con- 
finement in or be confined in any penal, correctional, dis- 
ciplinary, or reformatory institution of the United States, 
including those addicts convicted of offenses against the 
United States who are confined in State and Territorial 
prisons, penitentiaries, and reformatories: * * *.” 
[Italics supplied. ] 

It will be observed that the statute authorizes the transfer 
to a narcotic farm not only of addicts who are “confined in” 
penal institutions, but also of addicts who have been 
“sentenced to confinement in” such institutions. To con- 
strue the statute, therefore, as authorizing the transfer to 
narcotic farms of such addicts only as are actually confined 
in penal institutions would be to render superfluous and 
without meaning or effect the words “be sentenced to con- 
finement in or”, contrary to the familiar principle well ex- 
pressed in Ex Parte the Public National Bank of New York, 
978 U.S. 101, 104: 

“No rule of statutory construction has been more definitely 
stated or more often repeated than the cardinal rule that 
‘significance and effect shall, if possible, be accorded to 
every word. As early as in Bacon’s Abridgment, sect. 2, 
it was said that ‘a statute ought, upon the whole, to be so 
construed that, if it can be prevented, no clause, sentence, 
or word shall be superfluous, void, or insignificant.’ ” 
Market Co. v. Hoffman, 101 U.S. 112, 115.” 
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While the statute authorizes the Government officers 
whose duty it is to designate the place of confinement of a 
prisoner, subject to the provisions of the Act, “to transfer” 
addicts to the United States narcotic farms, the use of the 
word “transfer” is entirely consistent with a construction 
giving effect to the first alternative in the clause under con- 
sideration. One of the definitions of the term “transfer” 1s 
“to convey from one place or person to another; to trans- 
port, remove, or cause to pass, to another place or person 
+ * *. Webster's New International Dictionary, 1934. 
It is my opinion, therefore, that narcotic addicts convicted 
of offenses against the United States may be transferred 
directly from the courts in which they are convicted to the 
Hospital, and that the statute does not require that addicts 
convicted of offenses against the United States shall be con- 
fined in a penal institution as a condition precedent to send- 
ing them to the Hospital. 

Respectfully, 7 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


SALE OF LOW-COST HOUSING OR SLUM-CLEARANCE 
PROJECTS 


The Federal Emergency Administrator of Public Works is without 
authority, in view of Section 4 (a) of the Act of June 29, 1986, 
49 Stat. 2026, to sell certain slum-clearance or low-cost housing 
projects in New York City upon a proposed basis of 55 per cent 
or more, of cost plus interest. 


DEPARTMENT OF JUSTICE, 
January 13, 1937. 

Sir: I have your letter of November 4, 1936, enclosing a 
letter from the Federal Emergency Administrator of Public 
Works in which he states that he contemplates selling to the 
New York City Housing Authority two slum-clearance or 
low-cost housing projects in the city of New York at a price 
not less than 55 per centum of the cost of the projects plus 
interest. You request my opinion upon the question of his 
authority to make such sale. 

144790°—87—vol. 388 -——38 
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In his letter the Administrator quotes Section 4 of the 
Act of June 29, 1936, 49 Stat. 2025, 2026, which provides: 

“Src. 4 (a) In the administration of any low-cost housing 
or slum-clearance project described in section 1, the Federal 
Emergency Administrator of Public Works shall fix the 
rentals at an amount at least sufficient to pay (1) all neces- 
sary and proper administrative expenses of the project; (2) 
such sums as will suffice to repay, within a period not exceed- 
ing sixty years, at least 55 per centum of the initial cost 
of the project, together with interest at such rate as he 
deems advisable. 

“(b) Dwelling accommodations in such low-cost housing 
or slum-clearance projects shall be available only to families 
who lack sufficient income, without the benefit of financial 
assistance, to enable them to live in decent, safe, and sani- 
tary dwellings and under other than overcrowded housing 
conditions: Provided, That no family shall be accepted as a 
tenant in any such project whose aggregate income exceeds 
. five times the rental of the quarters to be furnished such 
family. The term ‘rental’ as used in this subsection in- 
cludes the average cost (as determined by the Federal 
Emergency Administrator of Public Works) of heat, light, 
water, and cooking, where such services are not supplied by 
the lessor and included in the rent.” 

The Administrator then states in part: 

“I am now constructing two slum clearance and low-cost 
housing projects in the City of New York, New York, 
known as the Ten Eyck Houses No. H-1301 and Harlem 
River Houses No. H-1802. These projects are being con- 
structed with moneys provided under the Emergency Relief 
Appropriation Act of 1935. Instead of directly operating 
these two projects, I would like to sell them to the New 
York City Housing Authority subject to conditions and 
limitations which would require the use and operation of 
said projects by the Authority in accordance with the 
provisions of Section 4 (b) quoted above. 

“e * * Section 4 (b) of that Act, quoted above, re- 
quires that the projects be made available solely to families 
who cannot afford private dwelling accommodations, and pro- 
vides specifically that no family shall be admitted as a 
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tenant whose income exceeds five times the rental. It 
seems reasonable to infer that Congress intended these limi- 
tations of Section 4 (b) to apply to sales of housing projects 
pursuant to powers already vested in me, for the language 
of the Act permits such a construction and this would assure 
that the purpose of Congress with respect to these projects 
would be carried out in such instances. 
a % * * * 

“In view of this evident intention of Congress that the 
slum clearance and low-cost housing projects should be 
used solely to provide dwelling accommodations for fami- 
lies of low income, it would seem that I could exercise 
the powers otherwise conferred upon me in order to carry 
out this purpose. Under Title II of the National Indus- 
trial Recovery Act I am empowered to ‘acquire * * * 
any real or personal property in connection with the con- 
struction of any such project, and to sell * * * any 
property so constructed or acquired or to lease any such 
property with or without the privilege of purchase.’ That 
Act contains no express provision regarding the price at 
which such public works projects may be sold by me. 

“In order to carry out the intention of Congress with 
respect to the use of such projects, it 1s necessary, in the 
event of a sale thereof to the New York City Housing Au- 
thority, that the price be less than the. total cost of the 
project so that said Authority may be able to make the 
dwelling accommodations in such projects available to fami- 
lies of low income (selected as required by Section 4 (b) 
of Public Act No. 837) at rentals within their financial reach. 
I contemplate selling these projects to the New York City 
Housing Authority for at least 55 per centum of the cost of 
the project, plus interest, such sale to be subject to proper 
conditions and reservations to assure that the dwelling ac- 
commodations in the project will be rented only to families 
of low income. It should be noted that the New York City 
Housing Authority was created with the object of accom- 
plishing the same purposes as those contemplated by Con- 
gress and that it is authorized by State law to undertake only 
housing projects for those in the low-income group. Fur- 
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thermore, the terms of sale would specifically impose upon 
the New York City Housing Authority all of the duties 
prescribed by Section 4 (b) of Pubiic Act No. 887 with 
respect to rental rates and tenancy. 

* * * * * 


“A sale of these slum clearance and low-cost housing 
projects to the New York City Housing Authority at a 
price of at least 55 per centum of the cost of the project 
(plus proper interest) would result in the repayment to 
the Government contemplated by Public Act No. 837 and 
would at the same time assure that the project would be 
used for the purposes prescribed in said Act. 

_“* * * in case the New York City Housing Authority 
itself had constructed one of these housing projects, it is 
clear that I could have directly made a grant to the Au- 
thority of 45 per centum of the cost of the project. It 
would seem that I should be able to accomplish the same 
object by constructing the project myself and then selling 
it to this public housing authority at a price which would 
allow a grant in the same amount as I could have otherwise 
given. * * * 

“It should be noted that the consideration which the 
Government would receive upon a sale of these projects to 
the New York City Housing Authority would be at least 
equal to the normal loan which I would have made to the 
Authority under the Emergency Relief Appropriation Act 
of 1985. * * *” 

The pertinent provisions of Title II of the National In- 
dustrial Recovery Act (c. 90, 48 Stat. 200) are as follows: 

“Src. 202. The Administrator, under the direction of the 
President, shall prepare a comprehensive program of public 
works, which shall include among other things the follow- 
ing: * * * (d) construction, reconstruction, alteration, 
or repair under public regulation or control of low-cost 
housing and slum-clearance projects; * * *.” (U.S.C, 
Title 40, Sec. 402.) 

“Sec. 203. (a) With a view to increasing employment 
quickly (while reasonably securing any loans made by the 
United States) the President is authorized and empowered, 
through the Administrator or through such other agencies 
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as he may designate or create, (1) to construct, finance, or 
aid in the construction or financing of any public-works 
project included in the program prepared pursuant to sec- 
tion 202; (2) upon such terms as the President shall pre- 

scribe, to make grants to States, municipalities, or other 
_ public bodies for the construction, repair, or improvement 
of any such project, but no such grant shall be in excess of 
30 per centum of the cost of the labor and materials em- 
ployed upon such project; (3) to acquire by purchase, or 
by exercise of the power of eminent domain, any real or 
personal property in connection with the construction of 
any such project, and ¢o sel/ any security acquired or any 
property so constructed or acquired or to lease any such 
property with or without the privilege of purchase: * * *.” 
(U.S. C., Title 40, Sec. 403.) [Italics supplied. ] 

Under the provisions of the Emergency Relief Appropri- 
ation Act of 1935 (c. 48, 49 Stat. 115, 119), which extended 
Title IL of the National Industrial Recovery Act, grants 
to public agencies were authorized without the 30 per 
centum limitation provided in the original Act and the 
Administrator adopted the practice of making such grants 
on the basis of not more than 45 per centum of the cost 
of the project. Later this formula was specifically author- 
ized by the Congress in Title II of the First Deficiency 
Appropriation Act of 1936 (c. 689, 49 Stat. 1597, 1609). 

I am unable to agree with the conclusion reached by the 
Administrator that the provisions of the Nationa] Indus- 
trial Recovery Act and of the First Deficiency Appropria- 
tion Act of 1936 authorizing him “to make grants to States, 
municipalities, or other public bodies for any construction, 
repair, or improvement of” slum-clearance or low-cost hous- 
ing projects to the extent of 45 per centum of the cost of 
such projects, are authority for him to sell a project of 
this kind constructed by him to a State, municipality, or 
other public body at a price of 55 per centum of the cost 
thereof. The Section giving the Administrator authority 
to make grants in connection with the construction of such 
projects expressly states that this authority is given “with 
a view to increasing employment quickly.” It is a reason- 
able presumption that the making to a State or municipal- 
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ity of a grant of 45 per centum of the cost of such a 
project will tend to induce such State or municipality to 
undertake the project, and that thereby increased employ- 
ment would be quickly provided. I am unable to see, how- 
ever, how a sale of a project already completed could pro- 
duce any such result. 

It is true, as pointed out by the Administrator, that the 
National Industrial Recovery Act authorizes the Adminis- 
trator to sell or lease any property acquired in connection 
with the construction of slum-clearance or low-cost housing 
projects. The Act contains no express provisions governing 
the sales price, of such projects. It may be, therefore, that 
prior to the Act of June 29, 1936, Section 4 of which is 
quoted by the Administrator, there was ground for argu- 
ment that the statutes gave to the Administrator the dis- 
cretion to fix the sales price of projects constructed by him at 
a figure below the cost to the Government. However, any 
such construction would now seem to be precluded in view 
of the provisions of Section 4 (a) of that Act. By enacting 
Section 4 (a) and therein authorizing the Administrator 
to fix a minimum rent rate of such projects below the cost 
of the projects to the Government, the Congress has, in ef- 
fect, determined that the Administrator did not possess such 
authority under the prior statutes. Any other conclusion 
would make the Section meaningless. It is significant that 
prior to the enactment of Section 4 (a) the Administrator’s 
authority to lease and his authority to sell were on a com- 
mon basis, and that while said Section authorizes the Ad- 
ministrator to fix rentals on a basis of 55 per centum of the 
cost, 1t contains no provision authorizing the Administrator 
to sell below cost. Failure to make such provision leads to 
the conclusion that the Congress did not intend to vest the 
Administrator with such authority; and this conclusion is 
supported by the legislative history of the Act. As orig- 
inally introduced the bill contained provisions authorizing 
the Administrator to sell or rent projects upon such condi- 
tions as he might determine, but before the bill was finally 
enacted into law the provisions relating to the sale of proj- 
ects were eliminated entirely and the provisions relating to 
rentals were qualified by the 55 per centum limitation. 
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It is my opinion, therefore, in view of the present state 
of the law, that the Administrator is without authority to 
consummate the sale in question on the basis proposed, and, 
if such a sale is desirable, I recommend that the matter be 
referred to the Congress for appropriate legislation. 

Respectfully, | 
HOMER CUMMINGS. 
To the PRESIDENT. 


EFFECT OF ACT OF AUGUST 27, 1935, PROVIDING FOR DIS- 
POSITION OF SURPLUS REAL PROPERTY, UPON CERTAIN 
KARLIER ACTS AUTHORIZING ACQUISITION OF LAND FOR 
RECLAMATION PURPOSES 


The Acts of February 2, 1911, and May 20, 1920, authorizing the 
Secretary of the Interior to sell, under certain conditions, lands 
acquired or withdrawn for irrigation purposes are not repealed 
by the Act of August 27, 1985, providing for the disposition, 
control, and use of surplus real property acquired by Federal 
agencies. 


DEPARTMENT OF JUSTICE, 
January 25, 1937. 

Str: Reference is made to your letter of September 24, 
1936, in which you request my opinion upon the question 
hereinafter stated. 

The facts prompting you to seek my opinion may be 
summarized as follows: 

The Bureau of Reclamation has recommended that you 
approve the appraisal of four desiguated tracts of farm land 
preparatory to the sale thereof under the authority of cer- 
tain statutory provisions hereinafter set out. One of the 
tracts 1n question was acquired by purchase under Section 4 
of the Reclamation Act of June 17, 1902 (32 Stat. 388), for 
use in connection with the Lower Yellowstone Federal Irri- 
gation Project, in Eastern Montana and Western North 
Dakota. The other three tracts are public lands withdrawn 
from entry for the same project under Section 3 of that 
Act. Both the tracts acquired by purchase and the improve- 
ments made upon the public tracts were paid for out of the 
“reclamation fund” established by Section 1 of the same Act. 
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The Act of February 2, 1911, c. 32, 36 Stat. 895, author- 
izes the Secretary of the Interior to sell, in the manner there- 
in provided, lands “acquired” under the Reclamation Act 
for irrigation purposes and no longer needed therefor. The 
pertinent part of the 1911 Act is as follows: 


“That whenever in the opinion of the Secretary of the 
Interior any lands which have been acquired under the pro- 
visions of the Act of June seventeenth, nineteen hundred 
and two (Thirty-second Statutes, page three hundred and 
eighty-eight), commonly called the ‘reclamation Act,’ or 
under the provisions of any Act amendatory thereof or 
supplementary thereto, for any irrigation works contem- 
plated by said reclamation Act are not needed for the 
purposes for which they were acquired, said Secretary of 
the Interior may cause said lands, together with the im- 
provements thereon, to be appraised by three disinterested 
persons, to be appointed by him, and thereafter to sell the 
same for not less than the appraised value at public auction 
to the highest bidder, after giving public notice of the time 
and place of sale by posting upon the land and by publica- 
tion for not less than thirty days in a newspaper of general 
circulation in the vicinity of the land. 

* a * * * 


“Sec. 38. That the moneys derived from the sale of such 
lands shall be covered into the reclamation fund and be 
placed to the credit of the project for which such lands had 
been acquired.” 

The Act of May 20, 1920, c. 192, 41 Stat. 605, similarly 
provides for the sale of “public” lands withdrawn for ir- 
rigation purposes under the Reclamation Act and no longer 
needed for such purposes, and also for covering the money 
derived from the sale into the reclamation fund. 

It appears that the lands in question are no longer 
needed for the purposes for which they were acquired or 
withdrawn, and that you desire to sell them and make con- 
veyance thereof in accordance with the provisions of the 
said Acts of February 2, 1911, and May 20, 1920. However, 
because of the provisions of the Act of August 27, 1935, 
entitled “An Act To provide for the disposition, control, 
and use of surplus real property acquired by Federal agen- 
cies, and for other purposes” (49 Stat. 885), the question 
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has arisen whether you still have authority to dispose of 
the lands under the earlier Acts. It is upon this question 
that you desire my opinion. 

Section 1 of the Act of August 27, 1935, provides: 

“That notwithstanding any other provisions of law, 
whenever any real property located outside of the District 
of Columbia, exclusive of military or naval reservations, 
heretofore or hereafter acquired by any Federal agency, 
by judicial process or otherwise in the collection of debts, 
purchase, donation, condemnation, devise, forfeiture, lease, 
or in any other manner, is, in whole or in part, declared 
to be in excess of its needs by the Federal agency having 
control thereof, or by the President on recommendation of 
the Secretary of the Treasury, the Director of Procurement, 
with the approval of the Secretary of the Treasury, is au- 
thorized (a) to assign or reassign to any Federal agency 
or agencies space therein: Provided, That if the Federal 
agency to which space is assigned does not desire to occupy 
the space so assigned to it, the decision of the Director of 
Procurement shall be subject to review by the President; 
or (b) pending a sale, to lease such real property on such 
terms and for such period not in excess of five years as 
he may deem in the public interest; or (c) to sell the samie 
at public sale to the highest responsible bidder upon such 
terms and after such public advertisement as he may deem 
in the public interest.” 

Section 2 of that Act provides in part, that the Director 
of Procurement may repair or alter any such property 
deemed useful for a Federal agency and charge the cost 
thereof to the agency to which space in the property is 
assigned. Section 3 authorizes the Director to procure 
space by lease, for periods not in excess of five years, for 
the housing of Federal agencies outside of the District of 
Columbia, and to assign and reassign space therein as au- 
thorized in Section 1 and to require payment of repair and 
alteration costs as provided in Section 2. 

The 1911 and 1920 Acts are not mentioned in the 1935 
Act, and it is obvious that you still have the authority to 
dsipose of the lands in accordance with the provisions of 
the earlier Acts unless those Acts have been impliedly re- 
pealed by the later Act. 
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The legislation in the earlier Acts is special. Those Acts 
are concerned only with the sale of lands acquired or with- 
drawn for reclamation purposes under the Reclamation Act. 
The 1935 Act is general legislation. It is not limited to 
any particular class of property or to property acquired 
by the Government for a particular purpose, but provides 
for the disposition by sale, lease, or rental of excess real 
property generally. 

In these circumstances, applying the rule of construction 
that an earlier special statute will not be regarded as im- 
pliedly repealed by a later general statute upon the same 
subject-matter unless the two acts are absolutely incompati- 
ole and cannot stand together, I find nothing in the lan- 
vuage of the 1935 Act that is necessarily inconsistent or 
incoinpatible with the language of the earlier Acts. 

It is clear from an examination of the 1935 Act as a whole 
that its cardinal purpose is to provide a practical and 
economical method whereby property which is no longer 
needed for the administrative purposes of one Government 
agency may be made available for the administrative needs 
of other Government agencies. This object is confirmed by 
the legislative history of the Act, as shown by the follow- 
ing excerpt from the Committee Report accompanying the 
bill (Report No. 1004, 74th Cong., 1st Sess., of Senate Com- 
mittee on Public Buildings and Grounds) : 

“The bill has for its purpose the furthering of economy 
by a more judicious use of surplus Government-owned real 
property and Government-leased space located outside of 
the District of Columbia, exclusive of military or naval 
reservations. It seeks to eliminate the rental of space by 
governmental agencies at a time when other space which 
could be used satisfactorily by such agencies is lying idle 
in some Government-owned or leased property. It further 
aims at turning idle Government property into revenue by 
authorizing its sale or rental. 

ae ae * * a 


“In view of the rapid increase in surplus Government 
properties resulting from the comprehensive Federal public- 
building program, and in view of the creation and estab- 
lishment throughout the United States of numerous Fed- 
eral agencies requiring space, the need for the proposed 
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measure is pressing. At the present time the control and 
allotment of space within the District of Columbia is cen- 
tralized in the National Park Service of the Department 
of Interior, with resulting economy and efficiency in the 
administration of such space, and it is believed that a 
similar centralization of the control of real property located 
outside of the District of Columbia is equally necessary.” 

The provisions of the 1911 and 1920 Acts are an integral 
part of a well-considered plan for the reclamation of arid 
or semi-arid lands by irrigation provided by Congress in the 
Reclamation Act. Section 1 of that Act provides that all 
proceeds from the sale and disposal of public lands in the 
sixteen western States therein mentioned shall be reserved 
and appropriated as a special fund (the “reclamation 
fund”) to be used in the construction and maintenance of 
irrigation works in those States. Section 4 of the Act pre- 
scribes, among other things, that the Secretary of the In- 
terior shall determine the charges to be made upon the 
irrigable lands under any irrigation project and the manner 
in which such charges shall be paid; and further, that “The 
said charges shall be determined with a view of returning 
to the reclamation fund the estimated cost of construction 
of the project, and shall be apportioned equitably”. 

It is apparent that the Congress intended that the rec- 
lamation fund should be a revolving fund, that the cost of 
each irrigation project should be assessed against the prop- 
erty benefited thereby, and that the assessments should be 
paid back into the fund for use in subsequent projects with- 
out diminution. Swigart v. Baker, 229 U.S. 187. 

This plan is further effectuated by Sections numbered 3 
of the 1911 and 1920 Acts, which provide that the money 
derived from the sale of the lands shall be covered into 
the reclamation fund and be placed to the credit of the 
project for which the lands were acquired or withdrawn. 
Since, as above pointed out, the cost of thé one tract in 
question and the improvements made upon the other tracts 
was paid from the reclamation fund, such expenditures 
must be regarded as a part of the cost of the irrigation 
project and must be repaid by the landowners benefited 
by the project. 
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If the lands in question were to be sold under the 1935 
Act, the money derived from the sale would be covered 
into the general fund of the Treasury. This, of course, 
would diminish the amount which otherwise would be 
available for reclamation purposes, the result being inter- 
ference with and retardation of the reclamation program. 
I do not think that such a result was intended by the 1935 
Act, or that the provisions of that Act require such a 
construction. Indeed, under the circumstances, it may be 
strongly argued that the landowners obligated to repay 
the cost of the Lower Yellowstone Project have a vested 
right to have the money derived from the sale of the lands 
credited against the cost of this project. 

I think it particularly true that the 1935 Act does not 
apply to the three tracts of public land withdrawn from 
entry. It will be noted that the Act in terms applies only 
to property “acquired” by a Federal agency. Lands form- 
ing a part of the public domain belong to the Government 
at large, and a withdrawal of such land for the use of a 
particular agency cannot properly be regarded as an “acqui- 
‘sition” of the land by that agency. This distinction, as 
above suggested, is observed in the 1911 and 1920 Acts, the 
former applying only to “acquired” lands and the latter 
to “withdrawn” lands. 

For the reasons stated, I concur in the opinion of your 
Solicitor that the Acts of February 2, 1911, and May 20, 
1920, are not repealed by the Act of August 27, 1935, and 
that you have authority to sell and convey the four tracts 
of land in question in accordance with the provisions of 
the two earlier Acts, 

Respectfully, 
HOMER CUMMINGS. 


To the SEcRETARY OF THE INTERIOR. 
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LEGALITY OF AWARD OF CONTRACTS FOR RADIO TRANS- 
MITTING EQUIPMENT 


A bid on a Government contract specifying an article materially 
different from the articles specified in the invitation for bids 
is properly rejected, notwithstanding the fact that the bid is 
accompanied by a statement to the effect that in the opinion 
of the bidder the article offered is in strict compliance with 
the Government specifications and that any deviation therefrom 
should be regarded as an error in the bidder’s specifications and 
not as an exception to the Government specifications. 

Where funds are available for the purchase of certain articles and 
a valid contract therefor has been made by the Government, a 
decision or statement by the Comptroller General of the United 
States that appropriated funds are not available for payments 
under the contract may not be treated by the contractor as an 
anticipatory breach. 


DEPARTMENT OF JUSTICE, 
January 26, 1937. 

Sir: Reference is made to your letter of December 31, 
1936, requesting my opinion upon certain questions relating 
to a contract between the United States and the Graybar 
Electric Company, Inc., for radio transmitting equipment. 

From your letter and the documents submitted in con- 
nection therewith the essential facts, as presented by you, 
may be stated as follows: 

(a) Under date of September 26, 1935, your Department 
issued a circular proposal inviting bids for supplying radio 
transmitting equipment according to specification contained 
therein. In response to that invitation bids were submitted 
by RCA Manufacturing Company, Inc., Graybar Electric 
Company, Inc., and Radio Receptor Company, Inc., the bid 
of the last being lowest as to price. 

(b) The specification mentioned in the circular proposal 
was written on broad lines to enable prospective bidders to 
offer equipment of their own design or development pro- 
viding it met the specification. Paragraph 2, section V. 
Miscetuaneous of the specification required that “each bid- 
der shall supply a complete description of the equipment 
which he proposes to furnish including schematic and out- 
line drawings and detailed data on performance.” 
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(c) The bids received in response to the proposal were 
examined and evaluated by the engineering staff of the War 
Department which found that the respective drawings and 
data of the RCA Manufacturing Company and Graybar 
Electric Company described a product: substantially meet- 
ing the requirements of the Government’s specification, but 
that Radio Receptor Company’s drawing and data showed 
a product materially failing to meet them in a number of 
important particulars. The Radio Receptor Company’s bid, 
however, was accompanied by a note reading as follows: 

“The attached specifications cover equipment which in the 
opinion of this organization is strictly in compliance with 
Signal Corps Specifications SC-171-97 as modified by Sig- 
nal Corps Proposal NY-86-46. Any deviation from these 
specifications stipulated in the attached specifications of this 
organization should be considered an error in the attached 
specifications and not an exception to Signal Corps Specifi- 
cations 171-97.” 

(d) The Secretary of War determined that the Radio 
Receptor Company’s bid was not responsive to the invita- 
tion, accordingly rejected it, and awarded the contract to 
the Graybar Electric Company, the next lowest bidder. 

(e) The Radio Receptor Company protested the rejec- 
tion of its bid and the award of the contract to the Graybar 
Electric Company. | 

(f) In opinions dated February 17 and May 16, 1936, the 
Comptroller General advised the, Secretary of War that 
appropriated moneys were not available for the payment - 
under the contract to the Graybar Electric Company, his 
conclusions being based upon what he considered illegal 
action of the Secretary of War in rejecting the Radio Re- 
ceptor Company’s bid as not responsive to the proposal. 
In his letter of February 17, 1936, the Comptroller General, 
after quoting the note which accompanied Radio Receptor 
Company’s bid (see paragraph (c) above), stated as his 
conclusion that “The legal effect of the notation on said 
bid is an offer to furnish the equipment in strict accordance 
with the Government specifications.” 

I also understand from your letter that there are appro- 
priated funds available for the purchase of the equipment 
referred to. 
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You request my opinion upon the following questions: 

(1) Assuming the correctness of the administrative de- 
termination that the equipment described in the detailed 
drawings and data submitted by the Radio Receptor Com- 
pany with its bid showed a product failing in material 
particulars to meet the requirements of the specifications 
referred to in the circular proposal by which bids were 
invited, was the rejection of the bid of the Radio Receptor 
Company lawful ? 

(2) Assuming the correctness of the administrative deter- 
mination that the detailed drawings and data submitted 
by the Graybar Electric Company, the next lowest bidder, 
showed a product substantially meeting requirements of the 
specification referred to in the circular proposal, was the 
award of the contract lawfully made to that bidder, deter- 
mined by the Secretary of War to be the lowest responsible 
bidder that could satisfactorily perform the work required 
to the best advantage of the Government ! 

(3) Does either the decision of the Comptroller General 
that appropriated funds are not available for payment under 
a contract duly let by the War Department for necessary 
supplies, or the contractor’s consequent anticipated difh- 
culty in securing payment for supplies delivered under such 
contract because of such a decision of the Comptroller 
General, In any way impair the binding force of the con- 
tract or the right of the War Department to demand per- 
formance by the contractor? 

The applicable statutes require that purchases and con- 
tracts for supplies and equipment of the War Department 
shall be made by advertisement for proposals except when 
the public exigencies require otherwise. Revised Statutes 
8709 (U. S. C., Title 41, See. 5); U. S. C., Title 10, Sec. 
1201. These statutes were enacted for the benefit of the 
Government, and impose a duty upon the Department to 
accept the proposal most advantageous to the Government. 
O’Brien v. Carney, 6 F. Supp. 761. It has been held that 
this duty requires the Department to award the contract 
to the lowest responsible bidder. O’Brien v. Carney, supra; 
Arensmeyer-Warnock-Zarndt v. Wray, 194 N. Y. Supp. 
398: 33 Op. 453. 
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It is well established that the invitation for bids on a 
Government contract must be such as to permit full and 
free competition, and that it must define the product to 
be contracted for in terms sufficiently definite to assure that 
every bid made in compliance therewith will be for sub- 
stantially the same product. United States v. Pan-Ameri- 
can Petroleum Co., 6 F. (2d) 48, 68 (affirmed, 9 F. (2d) 761, 
273 U. S. 456); United States v. Ellicott, 2238 U. S. 524; 
Fones Hardware Co. v. Erb, 54 Ark. 645; Bolton v. Gilleran, 
105 Cal. 244; Hannan v. Board of Education, 25 Okla. 372: 
Chippewa Bridge Co. v. Durand, 122 Wis. 85. This is 
necessary to enable all bidders to compete on a common 
basis and the Government to secure the lowest price obtain- 
able. Tice v. Long Branch, 98 N. J. Law 214; Inge v. Mo- 
bile, 185 Ala. 187; Aneeland v. Furlong, 20 Wis. 487. 

The long standing practice of requiring bidders on Gov- 
ernment contracts for products which are not standardized 
to submit designs and specifications of the articles offered 
has been approved by the courts. Attorney General v. 
Detroit, 26 Mich. 263; Patterson v. City of Zanesville, 42 
Ohio App. 428; Brener v. Philadelphia, et al., 305 Pa. 182; 
Stoll v. Mayor and City of Baltimore, 163 Md. 282. This is 
often the only means of securing real competition. Where 
several products, any one of which will perform the re- 
quired service, are available, detailed specifications describ- 
ing only one of them would, in many instances eliminate 
from the competition all bidders except the maker of that 
particular product. In such cases the most effective method 
of‘securing real competition 1s for the invitation to state the 
function to be performed by the product thus permitting a 
bidder to submit his own product, or a design thereof with 
specifications as to its construction, in order that the con- 
tracting agent of the Government may determine therefrom 
whether the product so offered will in fact perform the re- 
quired service. It does not seem to be questioned that the 
principles above mentioned were fully complied with in 
the instant case. 

It is also well established that if in response to an invita- 
tion for bids on a Government contract one is submitted 
which offers to furnish a product materially different from 


The Secretary of War 559 


that described or specified in the invitation, it not only may, 
but must, be rejected. Case v. Inhabitants of Trenton, 76 
N. J. Law 696; 13 Op. 510. Any other rule would defeat 
the purposes of the statute. United States vy. Ellicott, 
supra; Ricketson v. Milwaukee, 105 Wis. 591. It fol- 
lows that where in a proper case a design and specifications 
of the offered product are requested and submitted, and ex- 
amination of those submitted by a particular bidder dis- 
closes that the product offered by him does not meet the 
specifications contained in the.invitation, his bid should be 
rejected. 

You state that in the instant case an examination of the 
design and specifications submitted by the Radio Receptor 
Company with its bid showed an offered product which 
failed in material respects to comply with the specification 
contained in the invitation. Accepting this as true, it 1s my 
opinion that your rejection of that company’s bid was law- 
ful, and that this was so notwithstanding the note recited 
in paragraph numbered (c) above accompanying the bid. 
To permit bidders on Government contracts to submit bids 
specifying articles which manifestly are not the articles 
described in the invitation, and then to render such bids 
legal by accompanying them with qualifying statements to 
the effect that in so far as the products offered fail to 
comply with the specifications in the invitation the bids are 
to be considered in error, would establish a practice which, 
in my opinion, would be both unlawful and vicious. Such 
a practice could only lead to confusion, delay, and unnec- 
essary expense. Indeed, in the instant case had you let the 
contract to the Radio Receptor Corporation upon its bid as 
submitted it is not improbable that a dispute would have 
arisen between the Government and the contractor over the 
question whether a product, complying with the specifica- 
tions set out in the bid and offered by the contractor in the 
performance of the contract, did or did not comply with the 
specifications in the invitation—the contractor contending 
that it did and the Government contending that it did not, 
with a probable lawsuit in the end to settle the question. 
As the courts have often pointed out, however, what the Gov- 
ernment required was “honest work, not lawsuits”. Com- 
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monwealth v. Mitchell, 82 Pa. 348; Hannan v. Board of 
Education, supra; Williams v. Topeka, 85 Kan. 857. 

The case of United States v. Ellicott, supra, aptly illus- 
trates the probable results growing out of contracts at- 
tempted upon bids similar to that of the Radio Receptor 
Company and states the applicable law. In that case the 
Isthmian Canal Commission, by advertisement and specifi- 
cation, invited bids for the construction and delivery of six 
dump barges. Article 1 of the specification, under the 
heading “Framing”, prescribed in detail the weight and di- 
mensions of the structural material to be used in the con- 
struction of the barges. Ellicott submitted a bid with a 
drawing or sketch attached, which drawing or sketch 
showed details of structural material differing from that 
prescribed in the specifications. This fact was called to the 
attention of Ellicott who rephed: “our drawing No. 2105 
was not intended to show working details, but solely to limit 
the conditions of displacement, load, and draft. As long 
as these are maintained we shall be pleased to follow such 
reasonable design of working details in arrangement and 
distribution of material as Mr. Maltby or his inspector may 
require.” The contract was let to Ellicott on his bid, and 
two days later he submitted to the Government officers for 
their inspection the material which he proposed to use. 
These officers found that the structural material submitted 
did not meet the Government’s specifications and refused to 
permit itsuse. Ellicott contended, however, that this mate- 
rial complied with the contract since it was in accord with 
drawing number 2105 attached to his bid and made a part 
of the contract. The Government refused to accept the 
barges and Ellicott sued for damages for breach of con- 
tract. The court held the contract void for uncertainty, 
saying in the course of its opinion (pp. 542-543) : 

“# * * viewing the contract as a whole and deter- 
mining that the specifications so far as the ‘Framing’ sched- 
ule is concerned should have been treated as unaffected by 
the provisions of article 1, it 1s evident that there was a 
conflict so irreconcilable between essential provisions of the 
assumed contract as to render it impossible to enforce it as 
an agreement between the parties. This result of the ab- 
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solutely antagonistic and destructive character of essential 
provisions of the contract, one upon the other, can only 
be escaped by indulging in one of two hypotheses, either 
that the terms of the advertisement and specifications as in- 
corporated in the assumed contract overshadowed and 
virtually destroyed the proposals resulting from the bid of 
the claimant, which also was incorporated in the contract, 
or conversely that the proposals which the bid embraced 
had the effect of setting at naught the provisions of the 
specifications. But if the first assumption were indulged in, 
it would clearly result that there was no right to recover, 
since that right is based upon the theory that the specifica- 
tions are not binding and need not be complied with; and if 
the second were indulged, the same result would follow, 
since it would then come to pass that the contract was so 
irresponsive to and destructive of the advertised proposals 
as to nullify them, and therefore cause it to result that the 
contract was one made without the competitive bidding 
which was necessary to give tt validity.” [Italics supplied.] 

It is true that in the Ellicott case both the advertised 
specifications and the submitted specifications were, by ref- 
erence, incorporated in the contract. However, I am unable 
to see any distinction between that case and the present in 
the application of the principle under discussion. 

Moreover, as stated above, the contracting officer is re- 
quired to let the contract to the lowest responsible bidder. 
One of the essential tests of responsibility, especially in 
connection with a bid on a product as technical as radio 
transmitting equipment, is that the bidder be able to know 
that the product which he offers does in fact meet the 
advertised specifications. Responsibility in the sense in 
which it is here used means more than ability to respond 
in damages for failure to comply with the contract. 28 
Op. 384, 388; O’Brien v. Carney, supra; Williams v. Topeka, 
supra. 

From the facts given it appears that with the Radio 
Receptor Company’s bid eliminated and disregarded the 
bid of the Graybar Electric Company was the lowest bid 
submitted. It also appears that you found the Graybar 
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Electric Company to be a responsible bidder and that its 
bid offered a product substantially meeting the requirements 
of the specifications contained in the invitation. It is my 
opinion, therefore, that the Graybar Electric Company’s 
bid was the lowest legal bid, and that the award of the 
contract to it was a legal award. 

It is my further opinion, upon the facts given, that the 
Comptroller General’s statement that appropriated funds 
are not available for payment under the contract in no 
way affects its validity or your right to require the con- 
tractor to comply therewith. Apparently the Comptroller 
General’s statement is not based upon the fact that no 
appropriation is available for the purchase of the equip- 
ment contracted for, but rests solely upon his view that 
the contract in question was not legally awarded. His 
statement, therefore, 1s without basis in law. Miguel v. 
McCarl, 291 U. S. 442, 454. Under the statute it was your 
duty, in the exercise of your discretion, to make the neces- 
sary administrative determinations; and having made them 
your findings are controlling. Szlberschein v. United 
States, 285 Fed. 397, 401, and authorities there collected. 
Regardless of the Comptroller General’s views, the validity 
of the contract depends upon the facts involved; and I 
know of no principle of law which would authorize the 
contractor to treat the statement of the Comptroller Gen- 
eral as an anticipatory breach of the contract. It must be 
presumed that the Government will on its part faithfully 
perform the conditions of its valid contract until such 
time as it has failed to so perform. The Comptroller Gen- 
eral’s statement cannot affect this presumption. 

It follows from the above that my answers to your ques- 
tions 1 and 2 are in the affirmative, and my answer to your 
question 3 is in the negative. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF WAR. 
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POLITICAL CHARACTER OF IRRIGATION DISTRICTS IN 
RELATION TO REVENUH ACTS—RECONSIDERATION OF 
PRIOR OPINION 


The answer to the question whether a particular irrigation district 
is a “political subdivision” within the meaning of Section 620 
(3) of Title IV of the Revenue Act of 1932, as amended, cunnot 
be predicated upon decisions of state courts interpreting the 
meaning of that term as used in state constitutions or statutes, 
but must be controlled by the intention of the Congress as 
expressed in the Act itself. 

The opinion of the Attorney General to the Secretary of the Treasury 
of January 20, 1914 (80 Ops. 252), holding that special assess- 
ment districts lawfully created for public purposes under the 
authority of the several states and authorized to exercise a 
portion of their respective sovereign powers are state political 
subdivisions within the meaning of the Revenue Act of 1913, 
should not be disturbed. 


DEPARTMENT OF JUSTICE, 
February 4, 1937. 

Sir: I have your letter of December 5, 1936, in which 
you request reconsideration of the opinion of the Attorney 
General to the Secretary of the Treasury, dated January 
30, 1914 (30 Op. 252). That opinion holds that special 
assessment districts, lawfully created for public purposes 
under the authority of the several states and authorized 
to exercise a portion of their respective sovereign powers, 
are state “political subdivisions” within the meaning of the 
Revenue Act of 1918. 

It appears from your letter that there is now pending in 
the Bureau of Internal Revenue the question whether the 
sale of gasoline by a producer to an irrigation district in 
the state of California is subject to the excise tax imposed by 
Section 617 (a), Title IV, of the Revenue Act of 1932, as 
amended; and that the answer apparently turns upon 
whether the irrigation district is a “political subdivision” of 
the state within the meaning of Section 620 (3), Title IV, 
of the Revenue Act of 1932, as amended (49 Stat. 1025; 
U.S. C., Title 26, c. 20), which provides: 

“Under regulations prescribed by the Commissioner with 
the approval of the Secretary, no tax under this title shall 
be imposed with respect to the sale of any article— 

# * * * * 
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(3) for the exclusive use of the United States, any State, 
Territory of the United States, or any political subdivision 
of the foregoing, or the District of Columbia.” [Italics 
supplied. | | 

The opinion which you request. me to reconsider was 
rendered in the interpretation of Paragraph B of Section 
II of the Revenue Act of 1913 (88 Stat, 114, 168), the per- 
tinent provisions of which are as follows: | 

“That in computing net income * * * there shall be 
excluded the interest upon the obligations of a State or any 
political subdivision thereof. * * *.” 

It is to be noted that the term “political subdivision” 
seems to be used in the quoted sections of the revenue acts 
of 1982 and 19138 in the same general sense. 

It appears that the Treasury Department has followed 
the Attorney General’s opinion in the administration of the 
income tax laws since 1914, but you state that since it was 
rendered the supreme and appellate courts of certain west- 
ern states, including California (Wood v. Imperial Irriga- 
tion District, 17 Pac. (2d) 128), have held assessment dis- 
tricts such as irrigation and reclamation districts not to be 
“political subdivisions” within the meaning of certain state 
statutes and constitutional provisions. Your request 1s that 
the opinion of January 30, 1914, be reconsidered in the light 
of those subsequent decisions. 

It must be observed at the outset that instrumentalities 
of a state legally employed as a means of executing its 
sovereign powers are immune from Federal taxation under 
the constitutional principle recognized since the decision 
of the United States Supreme Court in McCulloch v. Mary- 
land, 4 Wheat. 316. It may be questioned, therefore, 
whether an assessment district such as the irrigation dis- 
trict to which you refer is not a state instrumentality which, 
without regard to statutory exemption, would be exempt 
from the tax. However, I do not deem it necessary to con- 
sider this question—a determination of which would not be 
controlling here, since the Congress has the power and may 
have intended to exempt agencies of the states other than 
those which would fall within the protection of the con- 
stitutional principle The inquiry which you present is 
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whether the particular irrigation district indicated is a 
“political subdivision” within the meaning of Section 620 
(3), Title IV, of the Revenue Act of 1932, as amended. 
The answer cannot be predicated upon decisions of state 
courts interpreting the meaning of the term as used in 
state constitutions or statutes, but must be controlled by 
the intention of the Congress as expressed in the act itself 
(Burnet vy. Harmel, 287 U. S. 103, 110). 

The term “political subdivision” may be used in statutes 
in more than one sense. It may designate a true govern- 
mental subdivision such as a county, township, etc., or, as 
held in the Attorney General’s opinion under considera- 
tion, it may have a broader meaning, denoting any subdivi- 
sion of the state created for a public purpose although 
authorized to exercise a portion of the sovereign power of 
the state only to a limited degree. 

In Goshen Irrigation District v. Hunt, 57 Pac. (2d) 798, 
the Supreme Court of Wyoming, in determining whether 
an irrigation district was a legal subdivision of the state 
within the meaning of the Wyoming Revised Statutes 
exempting from state tax motor vehicles owned by “the 
United States, state of Wyoming, or any county, city, town, 
or other legal subdivision of the state”, said: 

“* * * So far as mere verbiage goes, it may be con- 
ceded that in the sense of having fixed boundaries within 
this state and having been created by law for the exercise 
of certain powers, the relator is a legal subdivision. But 
the real question is whether it was the intention of the 
Legislature in employing the language it did in said section 
to exempt said relator and other irrigation districts in this 
state from the payment of the fees described in the article 
of which the section aforesaid is a part. That intention 
must be ascertained by an examination of the law in the 
light of the fixed rules of judicial interpretation of statutes, 
of its subject-matter as an entirety and the peculiar nature 
of relator as a corporate entity established by law. It is 
obvious, also, that the same word or phrase may have differ- 
ent meanings as it is controlled by the connection in which 
it is employed, the evident purpose of the statute where it 
is used or the subject-matter to which it relates. 

* * a a & 
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“There is also pertinent here the maxim frequently em- 
ployed in statutory construction known as ‘ejusdem gen- 
eris’, which is to the effect that where general words are 
added to an enumeration or designation of particular sub- 
jects or classes, the general words do not explain or amplify 
those preceding them, but are themselves limited and ex- 
plained by the terms used in the antecedent list. 57 C. J. 
981, and cases cited; 25 R. C. L. 996, sec. 240.” 

In Section 620 (3) the term “political subdivision” does 
not follow the words “county, city, town, etc.”, but the 
words “United States, any State, Territory of the United 
States.” As thus employed the term does not require the 
restricted interpretation placed upon it in the Goshen case. 
To attribute at this time to the term “political subdivision”, 
as used in the Revenue Act of 1913 and in Section 620 (3), 
a meaning different from that stated in the former opinion 
of the Attorney General would disturb the above-men- 
tioned practice in the administration of the income tax law 
followed for over twenty-two years. The reasonable view 
is that the Congress, which must be presumed to have had 
knowledge of this administrative practice under the former 
act, intended that the term as used in Section 620 (3) should 
receive a similar construction. 

I do not feel, therefore, that the Attorney General’s 
former opinion should be disturbed upon the authority of 
the state decisions to which you refer, and I suggest that 
any change in policy should be made only in accordance 
with legislative direction or judicial decision. 

Respectfully, 
HOMER CUMMINGS. 


To the SECRETARY OF THE TREASURY. 


APPOINTMENT OF THE COMMISSIONER OF IMMIGRATION 
AND NATURALIZATION | 


The Commissioner of Immigration and Naturalization is an officer 
of the United States, and since the method of his appointment 
is not prescribed by statute, he may be appointed by the Presi- 
dent with the advice and consent of the Senate. 
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DEPARTMENT OF J USTICE, 
February 8, 1997. 

MapAm: Reference is made to your letter of February 2, 
1937, in which you request my opinion on the following 
question; 

“Can the position of Commissioner of Immigration and 
Naturalization as provided by section 14 of the Executive 
Order No. 6166 of June 10, 1933, be effectively filled by an 
appointment of the Secretary of Labor, or must the position 
be filled by the appointment of the President with the advice 
and consent of the Senate?” 

Executive Order No. 6166 of June 10, 1933, was issued 
under authority of Title IV of the Act of June 30, 1932, 47 
Stat. 413, as amended by Section 16 of the Act of March 3, 
1933, 47 Stat. 1517, which provides in part as follows: 

“Src. 401. The Congress hereby declares that a serious 
emergency exists by reason of the general economic depres- 
sion; that it is imperative to reduce drastically governmental 
expenditures; and that such reduction may be accomplished 
in great measure by proceeding immediately under the pro- 
visions of this title. 

“Accordingly, the President shall investigate the present 
organization of all executive and administrative agencies of 
the Government and shall determine what changes therein 
are necessary to accomplish the following purposes: 

* a a ae * 


“(c) To group, coordinate, and consolidate executive and 
administrative agencies of the Government, as nearly as may 
be, according to major purposes; : 

“(d) To reduce the number of such agencies by consoli- 
dating those having similar functions under a single head, 
and by abolishing such agencies and/or such functions 
thereof as may not be necessary for the efficient conduct of 
the Government ; 

“(e) To eliminate overlapping and duplication of effort; 
and * * #2 

“Src. 402. When used in this title, the term ‘executive 
agency’ means any * * * board, bureau, division, service, 
or office in the executive branch of the Government * * *.” 
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“Sec. 403. Whenever the President, after investigation, 
shall find and declare that any regrouping, consolidation, 
transfer, or abolition of any executive agency or agencies 
and/or the functions thereof is necessary to accomplish any 
of the purposes set forth in section 401 of this title, he may 
by Executive order— 

* % a) x %* 


“(b) Consolidate the functions vested in any executive 
agency; * * * 

“(c) Abolish the whole or any part of any executive 
agency and/or the functions thereof; and 

“(d) Designate and fix the name and functions of any 
consolidated activity or executive agency and the title, 
powers and duties of its executive head; * * *.” [47 
Stat. 1517. ] 

“Sec. 405. (c) All laws relating to any executive agency 
or function transferred or consolidated with any other 
executive agency or function under the provisions of this 
title, shall, in so far as such laws are not inapplicable, remain — 
in full force and effect, and shall be administered by the 
head of the executive agency to which the transfer is made 
or with which the consolidation is effected.” [47 Stat. 
1518. | 

Section 14 of Executive Order No. 6166 reads as follows: 

“The Bureaus of Immigration and of Naturalization of 
the Department of Labor are consolidated as an Immigra- 
tion and Naturalization Service of the Department of 
Labor, at the head of which shall be a Commissioner of 
Immigration and Naturalization.” 

Section 19 of said Executive Order provides in part: 

“Each agency, all the functions of which are transferred 
to or consolidated with another agency, is abolished.” 

The Bureau of Immigration, with a Commissioner Gen- 
eral of Immigration, an officer in. the Department of Labor, 
at the head thereof, was established and the functions of 
the Bureau and the duties of the Commissioner General 
were prescribed by statute. (U.S. C., Title 8, Secs. 101- 
118.) The same is true with respect to the Bureau of 
Naturalization and the Office of Commissioner of Natural- 
ization. (U.S. C., Title 8, Secs. 351-356.) In general, the 
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duties of these two officers were, respectively, to administer, 
under the supervision of the Secretary of Labor, the im- 
migration laws and the naturalization laws of the United 
States. The statute provided specifically for the appoint- 
ment of the Commissioner of Immigration by the President 
with the advice and consent of the Senate, and for that of 
the Commissioner of Naturalization by the Secretary of 
Labor. Both were, therefore, officers of the United States. 
United States v. Perkins, 116 U. §. 488; United States v. 
Germaine, 99 U. S. 508; United States v. Moore, 95 U.S. 
160; United States v. Hartwell, 6 Wall. 385. 

The effect of Section 14 of Executive Order No. 6166 
was to consolidate the two bureaus above mentioned and 
their functions into a bureau to be known as the Immigra- 
tion and Naturalization Service of the United States hav- 
ing as its executive head a Commissioner of Immigration 
and Naturalization vested with all the powers and charged 
with all the duties theretofore exercised by both the Com- 
missioner General of Immigration and the Commissioner 
of Naturalization. The Immigration and Naturalization 
Service of the United States therefore is a new bureau— 
being neither the Bureau of Immigration nor the Bureau 
of Naturalization, but a consolidation of the two. Laike- 
wise the position of Commissioner of Immigration and 
Naturalization is a new position, being a combination of 
the position of the Commissioner General of Immigration 
and .that of the Commissioner of Naturalization. 

The question is, therefore, whether the Commissioner of 
Immigration and Naturalization is an officer of the United 
States who must be appointed by the President with the 
advice and consent of the Senate, or whether he is.an em- 
ployee of the Department of Tabor who may be appointed 
by the Secretary of Labor under Section 169 of the Revised 
Statutes. The statute makes no provision for his appoint- 
ment, and therefore if he is an officer of the United States, 
authority to appoint is in the President with the advice and 
consent of the Senate. Constitution, Art. II, Sec. 2, Cl. 2; 
6 Op. 1; 15 Op. 449; 17 Op. 532. 

The question you present is similar to one which arose 
under the provisions of Section 2 of the Act of March 3, 
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1875, 18 Stat. 371, 396. The pertinent parts of that Act 
read as follows: 

“Src. 2. That on and after July first, eighteen hundred 
and seventy-five, the organization of the Treasury Depart- 
ment, and the several offices thereof, and the annual salaries 
paid to the persons therein, shall be as follows, to wit: 

* ae a sd * 


“In the Office of the First Comptroller :— 

“The First Comptroller of the Treasury, five thousand 
dollars; deputy comptroller, two thousand eight hundred 
dollars; four chiefs of division, at two thousand four 
hundred dollars each; six clerks of class four; etc. 

* Sg * ¥ 


“In the Office of the Commissioner of Customs :— 
“The Commissioner of Customs, four thousand five 
hundred dollars; deputy commissioner, two thousand five 
hundred dollars; two chiefs of division, at two thousand 
four hundred dollars each; two clerks of class four; ete. 
a * a a * 


“In the Office of the First Auditor :— 

“The First Auditor of the Treasury, four thousand dol- 
lars; deputy auditor, two thousand five hundred dollars; 
four chiefs of division, at two thousand one hundred dol- 
lars each; two clerks of class four; etc. 

* * * * * 


- “In the Office of the Register: 

“The Register of the Treasury, four thousand five baie 
dred dollars; one assistant register and one deputy register, 
at two thousand five hundred dollars each; seven clerks 
of class four; etc. 

a * * * * 


“That the duties heretofore prescribed by law and per- 
formed by the chief clerks in the several Bureaus named 
shall hereafter devolve upon, and be performed by, the 
several deputy comptrollers, deputy auditors, deputy regis- 
ter, and deputy commissioner herein named: * * *,” 

The Secretary of the Treasury inquired of the Attorney 
General whether the officers deputy comptroller, deputy 
commissioner of customs, deputy auditor, and deputy regis- 
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ter, designated by the Act, should be appointed by the 
President with the advice and consent of the Senate, or 
whether their appointment might be made by the Secre- 
tary of the Treasury, and, in an opinion dated June 95, 
1875 (15 Op. 3, 4) the Attorney General held: 

“In each of the bureaus enumerated above there is at 
present an officer styled ‘chief clerk.’ This officer being 
omitted in the organization thereof as established by the 
act of 1875, a preliminary inquiry here suggests itself, to 
wit, whether the deputy introduced into such organization, 
upon whom the duties of the chief clerk are devolved, is to 
be regarded as merely a change in the title of an existing 
office or as the creation of a new office. The result at which 
I arrive on this point is that the act creates in each of the 
bureaus referred to a new office, under the designation of 
‘deputy comptroller,’ &c., and tacitly abolishes the existing 
Office of chief clerk therein. That this view coincides with 
the understanding of Congress upon the same subject may 
reasonably be inferred from the fact that express provision 
is made for devolving the duties of the latter upon the 
former, which would seem to be quite unnecessary if nothing 
more than a change of name were intended. Regarding, 
then, the various deputies established by the act of 1875 as 
new offices, I proceed to the consideration of the question 
submitted. 

“The Constitution (article 2, section 2,) gives the Presi- 
dent power to appoint all officers of the United States 
whose appointments are not therein otherwise provided for, 
and which shall be established by law, but authorizes the 
Congress to vest the appointment of such inferior officers 
as they think proper in the President alone, in the courts 
of law, or in the heads of departments. And the general 
rule deducible from this provision is, that, unless it is other- 
wise ordained in the Constitution itself or by positive legis- 
lative enactment, the appointment to any office of the United 
States created by Congress must be made by the President, 
with the advice and consent of the Senate. Hence this 
mode of filling the new offices mentioned above should be 
employed, if the head of the Treasury Department (and it 
is deemed unnecessary here to inquire further) is not vested 
by statute with authority to make the appointments thereto. 
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“No provision on the subject of appointment to those 
offices is made by the act of 1875. But by section 169 of 
the Revised Statutes ‘each head of a Department is author- 
ized to employ in his Department such number of clerks of 
the several classes recognized by law, and such messengers, 
assistant messengers, copyists, watchmen, laborers, and 
other employes, and at such rates of compensation respec- 
tively as may be appropriated for by Congress from year 
to year.’ Unless this section confers authority to make 
the appointments upon the head of the Treasury Depart- 
ment, I am not aware of any statutory provision that does; 
and its sufficiency in that respect depends upon whether 
the deputy comptrollers, deputy auditors, &., are included 
within the meaning of the clause thereof which reads, 
‘clerks of the several classes recognized by law.’ For I as- 
sume that those officers do not come within the terms of 
description immediately following in the same section, 
viz: ‘messengers, assistant messengers, copyists, watchmen, 
laborers, and other employes;’ the word employe, which is, 
perhaps, the more general of these terms, being taken in a 
restricted sense, in accordance with a familiar rule of in- 
terpretation—noscitur a sociis. That clause was unques- 
tionably intended to have a very comprehensive scope, and 
to embrace a variety of subordinate officers in the different 
Departments besides those designated as clerks of the first, 
second, third, and fourth classes; such, for example, as 
those enumerated in section 201 as belonging to the Depart- 
ment of State, and in section 351 as belonging to the 
Department of Justice. It includes, in my opinion, the 
officers described in the act of 1875 as ‘heads of divisions;’ a 
description applicable to a class of clerks then recognized 
by law in the organization of the Treasurer’s Office and of 
the Internal Revenue Bureau, and also to a class then actu- 
ally existing, though without any statutory recognition, in 
other bureaus of the Treasury Department. But it clearly 
was not designed to include the deputy commissioners of 
internal revenue nor the deputy comptroller of the cur- 
rency, since the appointment of these officers is especially 
provided for in other sections of the Revised Statutes (see 
sections 235, 322, 327). And the newly-created deputies 
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in the bureaus of the Comptroller, Auditor, Register, &c., 
being officers of like grade with those just mentioned, as is 
indicated by their title, I think the clause in question can- 
not well be deemed to have any application to them. 

“My conclusion is that section 169 of the Revised Statutes 
does not invest the head of the Treasury Department with 
authority to appoint the new deputy bureau officers; and 
there being no other statutory provision, within my knowl- 
edge, which imparts to him this authority, it seems to me 
that under the Constitution their appointment can only 
be made by the President, with the advice and consent of 
the Senate; though in the recess of the Senate the President 
may, of course, fill them by temporary commissions.” 

A similar question also arose under the Act of May 22, 
1908, 35 Stat. 203. That Act was an approp.iation act and 
contained the following language: “For Comptroller of the 
Currency, five thousand dollars; Deputy Comptroller, three 
thousand five hundred dollars; Deputy Comptroller, three 
thousand dollars.” The item of $3,000 for a deputy comp- 
troller was a new provision in the law, no such deputy 
comptroller having theretofore been provided for. The 
Secretary of the Treasury inquired of the Attorney General 
whether such “Second Deputy Comptroller” could be ap- 
pointed by the Secretary of the Treasury under Section 
169 of the Revised Statutes, or whether his appointment 
must be made by the President with the advice and consent 
of the Senate. The Attorney General held (26 Op. 627, 
628) : 

“Section 169, Revised Statutes, simply authorizes the 
head of a Department to employ ‘such number of clerks’ 
and other subordinate employees ‘as may be appropriated 
for by Congress from year to year.’ I do not think that this 
provision authorizes you to appoint the Deputy Comptroller 
in this case, who is not a clerk and is manifestly an officer 
of the United States. 

“ ‘The officer is distinguished from the employee in the 
greater importance, dignity, and independence of his posi- 
tion; in being required to take an official oath and perhaps 
to give an official bond.’ (Zhroop v. Langdon, 40 Mich., 
683, cited in Baltimore City v. Lyman, 92 Md., 591.)” 
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The opinion of the Attorney General to the Secretary of 
Commerce and Labor, dated June 1, 1911 (29 Op. 116), 
relating to the appointment of the Deputy Commissioner 
of Fisheries, is also in point. The office of Deputy Com- 
missioner of Fisheries. was created by an item in the 
sundry civil appropriation act of 1903 (82 Stat. 1102). The 
Act did not specify how or by whom appointment to the 
office should be made, and the office was filled by appoint- 
ment of the Secretary of Commerce and Labor. In the 
opinion referred to, rendered in response to an inquiry of 
the Secretary of Commerce and Labor relative to such 
appointment, the Attorney General said: 

“The Constitution provides (Art. II, sec. 2) that all 
officers of the United States shall be appointed by the 
President by and with the advice and consent of the Sen- 
ate, except where, in case of inferior officers, Congress shall 
otherwise provide by law. The general rule deducible from 
this provision is that, in the absence of an express enact- 
ment to the contrary, the appointment of any cfflicer of the 
United States belongs to the President by and with the 
advice and consent of the Senate. (6 Op. 1; 15 ib. 3, 449; 
17 ib. 582; 18 ib. 98, 298; 26 ib. 627.) 

“There being no specific statutory authority given you to 
appoint the Deputy Commissioner of Fisheries, it is clear 
that you do not possess such authority unless the position 
comes within the scope of section 169 of the Revised Stat- 
utes, which provides that ‘each head of a Department is 
authorized to employ in his Department such number of 
clerks of the several classes recognized by law, and such 
messengers, assistant messengers, copyists, watchmen, la- 
borers, and other employés, and at such rates of compensa- 
tion, respectively, as may be appropriated for by Congress 
from year to year.’ 

“It was held by Attorney General Pierrepont, in 15 Op. 
3, that a Deputy Comptroller of the Treasury, a deputy 
commissioner of customs, a Deputy Auditor of the Treas- 
ury, and a Deputy Register of the Treasury did not come 
within the scope of section 169 of the Revised Statutes so 
as thereby to vest their appointment in the head of the 
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Treasury Department. There being no express statutory 
provision for the appointment of such officers, it was held 
that they could only be appointed by the President by and 
with the advice and consent of the Senate. 

“Likewise, in 26 Op. 627, Attorney General Bonaparte 
held that a Second Deputy Comptrojler of the Treasury 
was not a clerk within the meaning of section 169 of the 
Revised Statutes, and must be appointed by the President 
by and with the advice and consent of the Senate, there 
being no express statutory provision for the appointment of 
such officer. 

“The office of Deputy Commissioner of Fisheries is of 
like grade to those offices just mentioned. While his duties 
are not prescribed by statute, the title of the office neces- 
sarily implies a power to perform all the duties which 
might be performed by the Commissioner of Fisheries, the 

nature of whose office is defined by sections 4395 and 43896 
" of the Revised Statutes, and whose appointment is vested 
in the President by and with the advice and consent of the 
Senate. 

% % * * x 

“Following with approval the ruling in the cases cited, 
I beg to advise you that the present incumbent of the office 
of Deputy Commissioner of Fisheries is not legally ap- 
pointed, his present status being a de facto officer. The 
appointment must be made by the President by and with 
the advice and consent of the Senate. * * *” 

In Burnap v. United States, 252 U. S. 512, 515, the Su- 
preme Court said: 

“Section 169 of the Revised Statutes provides that: 

“Each head of a Department is authorized to employ 
in his Department such number of clerks of the several 
classes recognized by law, and such messengers, assistant 
messengers, copyists, watchmen, laborers, and other em- 
ployés, and at such rates of compensation, respectively, as 
may be appropriated for by Congress from year to year.’ 

“* * * The term employ is used as the equivalent of 
appoint. 21 Ops. Atty. Gen. 355, 356. The term clerks and 
other employees, as there used, is sufficiently broad to in- 
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clude persons filling positions which require technical skill, 
learning and professional training. 29 Ops. Atty. Gen. 
116, 123; 21 Ops. Atty. Gen. 363, 364; 20 Ops. Atty. Gen. 
728. The distinction between officer and employee in this 
connection does not rest upon differences in the qualifica- 
tions necessary to fig the positions or in the character of 
the service to be performed. Whether the incumbent is 
an officer or an employee is determined by the manner in 
which Congress has specifically provided for the creation 
of the several positions, their duties and appointment there- 
to. 15 Ops. Atty. Gen. 3; 17 Ops. Atty. Gen. 5382; 26 Ops. 
Atty. Gen. 627; 29 Ops. Atty. Gen. 116; United States v. 
Hartwell, 6 Wall. 385; United States v. Moore, 95 U. S. 
760, 762; United States v. Perkins, 116 U. S. 483; United 
States v. Mouat, 124 U.S. 303; United States v. Hendee, 
124 U.S. 309; United States v. Smith, 124 U. S. 525; Auff- 
mordt v. Hedden, 187 U. S. 310; United States v. Schlier- 
holz, 137 Fed. Rep. 616; Martin v. United States, 168 Fed. 
Rep. 198.” [Italics suppled. ] 

In the administration of the immigration and naturaliza- 
tion laws the Commissioner of Immigration and Naturali- 
zation takes the place of the Commissioner General of 
Immigration and the Commissioner of Naturalization— 
both officers of the United States. His duties comprise the 
combined duties of both of those officers. There is nothing 
in Executive Order No. 6166 or in the statute under which 
it was issued to indicate that his office should be considered 
of less dignity than that of the Commissioner General of 
Immigration or that of the Commissioner of Naturalization, 
whose combined duties he is now required to perform. 

It seems clear, therefore, that the Commissioner of Immi- 
gration and Naturalization is an officer of the United 
States; and, since the method of his appointment is not 
prescribed by statute, it is my opinion that he may be 
appointed only by the President with the advice and 
consent of the Senate. 

Respectfully, 
STANLEY REED, 
Acting Attorney General. 
To the Secretary or Laszor. 
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APPLICABILITY OF ACT OF JUNE 20, 1936, TO MEMBERS OF 
OSAGE TRIBE OF INDIANS IN OKLAHOMA 


The Act of June 20, 1986, providing certain forms of relief for 
restricted Indians whose lands have been taxed or lost by 
nonpayment of taxes, is applicable to members of the Osage 
Tribe of Indians in Oklahoma in the same manner and to the 
same extent that it is applicable to members of other Indian 
Tribes. 


DEPARTMENT OF JUSTICE, 
February 13, 1937, 


Sm: Reference is made to your letter of January 4, 1937, 
in which you request my opinion as to whether the Act of 
June 20, 1986, c. 622, 49 Stat. 1542, is applicable to in- 
dividual members of the Osage Tribe of Indians in 
Oklahoma. 

That ‘Act, entitled “An Act to relieve restricted Indians 
whose lands have been taxed or have been lost by failure to 
pay taxes, and for other purposes,” reads as follows: 

“That there is hereby authorized to be appropriated, out 
of any money in the Treasury of the United States not 
otherwise appropriated, the sum of $25,000, to be expended 
under such rules and regulations as the Secretary of the 
Interior may prescribe, for payment of taxes, including 
penalties and interest, assessed against individually owned 
Indian land the title to which is held subject to restrictions 
against alienation or encumbrance except with the consent 
or approval of the Secretary of the Interior, heretofore 
purchased out of trust or restricted funds of an Indian, 
where the Secretary finds that such land was purchased 
with the understanding and belief on the part of said 
Indian that after purchase it would be nontaxable, and for 
redemption or reacquisition of any such land heretofore 
or hereafter sold for nonpayment of taxes. 

“Sec. 2. All lands the title to which is now held by an 
Indian subject to restrictions against alienation or encum- 
brance except with the consent or approval of the Secretary 
of the Interior, heretofore purchased out of trust or re- 
stricted funds of said Indian, are hereby declared to be 
instrumentalities of the Federal Government, and shall be 
nontaxable until otherwise directed by Congress.” 
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Section 1 of the Act authorizes the use of Federal funds 
for payment of taxes on certain classes of Indian lands and 
for redemption or reacquisition of such lands sold for 
non-payment of taxes. Section 2 exempts from taxation 
lands held by an Indian subject to restriction against 
alienation or encumbrance and purchased out of trust or 
restricted funds. It thus appears that the statute deals 
with ‘certain classes of Indian /ands without restriction as 
to the classes of Jndians to which it shall apply, and no 
particular tribe of Indians is mentioned. Hence, members 
of the Osage tribe of Indians in Oklahoma are entitled to 
the relief afforded by the Act to the same extent as the 
members of any other tribe of Indians unless they are 
excluded therefrom by other legislation. 

It is my understanding that the Act of June 20, 1936, 
is the only legislation enacted by the Congress dealing 
with the use of Federal funds for the purposes specified in 
Section 1 of that Act. It follows, therefore, that the pro- 
visions of that Section are applicable to members of the 
Osage tribe as well as to members of other Indian tribes. 

However, in determining whether the provisions of Sec- 
tion 2 of the Act are applicable to the Osage Indians, it is 
necessary to examine certain prior legislation having to do 
with the taxability of lands belonging to members of the 
Osage tribe. 

Section 1 of the Act of March 2, 1929, c. 493, 45 Stat. 1478, 
provides in part: 

“Homestead allotments of Osage Indians not having a 
certificate of competency shall remain exempt from taxa- 
tion while the title remains in the original allottee of one- 
half or more of Osage Indian blood and in his unallotted 
heirs or devisees of one-half or more of Osage Indian blood 
until January 1, 1959: Provided, That the tax-exempt land 
of any such Indian allottee, heir, or devisee shall not at 
any time exceed one hundred and sixty acres.” [45 Stat. 
1479.] 

It is obvious that the land exempted from taxation by 
the main clause of this enactment is limited to homestead 
allotments. Considering the language of the provision as 
2 whole, it seems clear that the purpose of the main clause 
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is to exempt from taxation homestead allotments generally, 
and that the purpose of the proviso is merely to limit the 
amount of such homestead land that the individual Indian 
may hold exempt from taxation. The restriction of the 
proviso is made to apply only to allottees, etc., mentioned 
in the main provision, and there would seem to be no 
reason why the land referred to in the proviso should not 
likewise be limited to homestead allotments, 

Since, therefore, the 1929 statute is concerned with home- 
stead allotments and that of 1936 with lands purchased 
with restricted or trust funds and restricted as to aliena- 
tion or encumbrance, the earlier statute is not affected by 
the later, and they may operate in entire harmony. 

The other legislation to be considered is the Act of Feb- 
ruary 27, 1925, c. 359, 48 Stat. 1008. Section 1 of that Act, 
among other things, authorizes the purchase of “real estate” 
and various other kinds of property with restricted or trust 
funds of members of the Osage tribe of Indians in Okla- 
homa. Section 3 provides in part: 

“Property of Osage Indians not having certificates of 
competency purchased as hereinbefore set forth shall not 
be subject to the lien of any debt, claim, or judgment 
except taxes, or be subject to alienation, without the ap- 
proval of the Secretary of the Interior.” [Italics supplied. ] 

It is evident from an examination of the whole statute 
that the property comprehended in the language “Property 
of Osage Indians * * * purchased as hereinbefore set 
forth * * *” is that purchased pursuant to the above- 
mentioned provision of Section 1, which expressly includes 
real estate. The provision that the designated property 
shall not be subject to the lien of any debt, claim, or judg- 
ment except taxes implies that such property shall be sub- 
ject to taxation. By the terms of the statute, therefore, the 
lands of Osages not having certificates of competency pur- 
chased out of restricted or trust funds are taxable. The 
question thus arises whether this statutory provision is 
affected by Section 2 of the Act of June 20, 1936, herein- 
before set out. 

The language of the 1936 Act is clear and unambiguous. 
It declares that “All lands the title to which is now held by 
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an Indian subject to restrictions * * * heretofore pur- 
chased out of trust or restricted funds of sazd Indian 
* * * shall be nontaxable * * *.” [Italics sup- 
plied.]| The obvious purpose of the Act is to make non- 
taxable, lands of ali Indians purchased out of trust or 
restricted funds and restricted as to alienation or encum- 
brance. The statute is clearly a relief measure, and there 
Is no apparent reason why the Congress should desire to 
exclude any particular tribe of Indians from the relief 
afforded. The earlier Act does not make, and does not 
purport to make, the lands in question taxable. It merely 
exempts the lands from certain liens and makes it clear 
that the exemption does not extend to the lien of taxes, to 
which the lands are ordinarily, and were at that time, sub- 
ject. There is no conflict between the two statutes. The 
former exempts a certain class of lands from certain liens 
not including tax liens, and the latter renders such lands 
non-taxable. 

For the reasons stated, it is my opinion that the Act of 
June 20, 1986, is applicable to members of the Osage Tribe 
of Indians in Oklahoma in the same manner and to the 
same extent that it is applicable to members of other Indian 
tribes. 

Respectfully, 
STANLEY REED, 
Acting Attorney General. 
To the SEcrETARY OF THE INTERIOR. 


STATUS UNDER ACT APRIL 13, 1934, OF NATIONS MAKING 
“TOKEN PAYMENTS” ON OBLIGATIONS TO UNITED 
STATES? | 


It was a necessary effect of the Act of April 18, 1984 (c. 112, 48 Stat. 
574), as interpreted in the opinion of May 5, 1934, to exclude as a 
“default” such partial failure theretofore occurring as resulted 
from the making and acceptance of so-called “token payments”, 
and if a Government which made such a payment should pay the 
full amount of the next installment due on its indebtedness to the 
United States, it would not be “in default”, within the meaning of 
the term as used in that Act. - 

The Act of April 13, 1934, being penal, should not be unduly extended 
by construction. 


1The publication of this opinion was temporarily withheld. 
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DEPARTMENT OF JUSTICE, 
May 18, 1934. 

Sir: I have the honor to comply with your request of 
May 16 for my opinion upon the following question, stated 
by you to have arisen under the Act of April 138, 1934, for- 
bidding financial transactions with foreign governments in 
default on their obligations to the United States. 

“Tf a Government that has made a so-called ‘token’ pay- 
ment on its obligations to the United States, and is now in 
the non-defaulting category under the Attorney General’s 
ruling of May 5, should pay the full amount of the next 
installment, would it still be regarded as not in default?” 

The operation of the statute, as applied to a particular 
country, is dependent upon a failure on the part of such 
country to meet its obligations to the United States. A 
government which made the so-called token payments had 
not met its obligations in full; but it was a necessary effect 
of the statute, as interpreted in my opinion of May 5, to 
exclude as a “default” such partial failure theretofore oc- 
curring as resulted from the making and acceptance of 
token payments under the circumstances indicated. 

There was no waiver of the amounts overdue, and I feel 
confident that both the President and Congress contem- 
plated their payment within a reasonable time. However, 
as no definite time was specified, it could not be said that 
the mere maturing of a subsequent installment which was 
paid when due would in itself automatically create a de- 
fault. The statute, being penal, should not be unduly 
extended by construction. 

It follows from these considerations that if a government 
which made a token payment under the circumstances 
stated in my opinion of May 5 should pay the full amount 
of the installment next due on its indebtedness, it would 
not, be in default, within the meaning of that term as used 
in the Act of April 18, 1984. 

Respectfully, 
HOMER CUMMINGS. 

To The SEecrETARY OF STATE. 
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FEDERAL Sugsistenck Homesteaps Corporation. See Sus- 
SISTENCE HoMESTEADS, LI. 
ADMINISTRATIVE EXPENSES. 
Payment in connection with settlement of War Claims Act of 
1928, etc.—Public Resolution No. 58, Seventy-third Congress, 
postponing payments of awards of the Mixed Claims Com- 
mission while Germany is in arrears under the debt-funding 
agreement of June 23, 1930, does not restrict payment of 
administrative expenses pursuant to paragraph (1) of section 
4 (c) of the Settlement of War Claims Act of 1928, or pay- 
ment by the Treasury Department of sums out of the Alien 
Property Custodian administrative expense fund. 23. 
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AGRICULTURE, SECRETARY OF—Continued. 
LoaN TO REFINANCE INDEBTEDNESS AGAINST CoTTon. See 
CoTTon ], 2. 
PURCHASE AND DISTRIBUTION OF SURPLUS SuGAR. See SUGAR. 
LEGALITY OF UsE oF SineutE Bonps coverina Two Typss 
OF ADVANCES UNDER DIFFERENT STATUTES. See BONDS, 7, 8. 
Tosacco ApsustMENT ProaraM ABANDONED, Pusuic Notice. 
See Customs Laws, 3, 4. 
AIR COMMERCE ACT OF 1926. 
FURNISHING ASSISTANCE TO AIRCRAFT. See AIRCRAFT, 1, 2. 


AIRCRAFT. 

1. Furnishing assistance to aircraft under the Air Commerce Act 
of 1926.—The existence in any aircraft of a state of disrepair 
or other inappropriateness for safe flight, including lack or 
shortage of fuel, oil, equipment, or supplies, apparent when 
assistance is requested, is sufficient to justify the furnishing 
of assistance to such aircraft under the Air Commerce Act of 
1926, provided that the need has reasonable relation to an 
actual and definite flight. 145. 

2. Same.—The meaning of the term ‘“‘emergency”’ considered. 145. 

3. Procurement by War Department of aircraft, aircraft parts, 
and aeronautical accessories.—The act of July 2, 1926, 
ch. 721, 44 Stat. 780, is not exclusive in the matter of the 
procurement of aircraft, aircraft parts, and aeronautical 
accessories, and such equipment may be procured by the 
War Department under the provisions of prior laws relating 
to small scale purchases and procurements in circumstances 
where the exigencies do not permit delay incident to adver- 
tising for proposals or competition is not possible. 164. 

GOVERNMENT CONTRACTS FOR CONSTRUCTION. See SHIPPING, l. 
ALCOHOL BEVERAGE UNIT. _ 
STATUS OF EMPLOYEES REINSTATED IN TREASURY DEPARTMENT. 
See EMERGENCY APPROPRIATION Act, 1935, 1-3. 
ALIENATION OF LANDS. See INDIAN LANDs, 1. 
ALIENS 
EXcLUDED FROM UNITED States FOR OFrFreNnsEs INVOLVING 
Moran TuRPITUDE. See IMMIGRATION, 1, 2. 
ALLEY DWELLING AUTHORITY FOR DISTRICT OF COLUMBIA. 
See District or CoLumBiA, 1, 2. 
AMERICAN LEGION. 
MAINTENANCE OF PERSHING Hau, Paris, FRANcE. See 
PreRsHING HALL. 
RELEASE OF Posts FRoM CERTAIN Cuarms. See Cuarms, 4. 
AMERICAN PRINTING HOUSE FOR THE BLIND. 
DUTY TO PROVIDE COPIES OF PUBLICATIONS TO LIBRARY OF 
Conaress. See BOOKS FOR THE BLIND, 1, 2. 
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ANIMAL INDUSTRY BUREAU. 
JUNIOR VETERINARIAN, CHICAGO, ILL., COMPETITIVE STATUS. 
See MILITARY PREFERENCE, 1, 2. 


ANTITRUST LAWS. 
GOVERNMENT ContTRACTS FOR Suppiies. See Contracts, 1. 


APPOINTMENTS. 
CoMMISSIONER OF IMMIGRATION AND NATURALIZATION. See 
IMMIGRATION AND NATURALIZATION COMMISSIONER. 


APPROPRIATIONS. 

PUBLICATION OF FEDERAL REGISTER. See FEDERAL REGISTER 
Act, 1, 2. 

RECORDER OF DeEEps, District or CoLUMBIA To SusBmIT EstTI- 
MATES FOR APPROPRIATIONS TO COMMISSIONER OF DISTRICT 
oF CoLumBiIA. See District oF COLUMBIA, 3. 

SETTLEMENT OF INDEBTEDNESS AGAINST PERSHING HALL, Paris, 
FRANCE. See PERSHING HALL. 

VirGIN IsLaANDs, TRAVELING EXPENSES OF EMPLOYEES. See 
VIRGIN ISLANDS, 1. 


ARCHIVIST OF UNITED STATES. 
EXPENDITURES FOR MAINTENANCE OF ARCHIVES BUILDING. 
See NATIONAL ARCHIVES, 5, 6. 


ARMY. 

1. Enlisted men.—Payment of burial expenses of enlisted men who 
die while absent without authority. A soldier temporarily 
absent without authority, particularly in the absence of facts 
showing that he is a deserter, is properly considered as ‘‘in 
active service’ or ‘‘on the active list’’ within the meaning 
of the Act of March 9, 1928 (45 Stat. 251), authorizing 
appropriations for burial expenses of enlisted men who die in 
active service, etc. 239. 

2. Same.—The term ‘on active duty” distinguished from the 
terms ‘‘in active service’’ and ‘‘on the active list.’”’ 239. 

$8. Jurisdiction in connection with the adjudication of claims for 
lost property arising under the act of March 4, 1921, 41 Stat. 
1487.—The Comptroller General is without authority to review 
the findings of fact made by the Secretary of War in the 
adjudication of claims arising under the act of March 4 1921, 
41 Stat. 1437, providing that the personnel of the Army shall 
be entitled to replacement or compensation in damages for 
personal property Jost or damaged under certain circumstan- 
ces. However, the conclusion of the Secretary of War as to 
whether a particular claim under the facts found comes 
within the act, is not binding on the Comptroller General, 
and the latter may review such claims to determine whether 
payment thereof is authorized by the statute, his determina- 
tion being subject to review by the Court of Claims and, 
in a proper case, by the Attorney General. 181. 
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ARMY—Continued. 

4. Same.—The question whether the Secretary of War would be 
legally justified in ordering the disbursing officer of the Army 
to make payment of a claim approved by the Secretary of 
War but previously disallowed by the Comptroller General, 
involves a matter of policy as to which it would not be proper 
for the Attorney General to advise the Secretary of War. 181. 

5. Officers.—Cause of death of certain noncommissioned officer.— 
A soldier suffering from syphilis was admitted to a post hos- 
pital and given intravenous injections of neo-arsphenamine 
and bismuth salicylate at various intervals. The soldier 
died, and a Military Board of Inquiry found that his death 
was due to reaction from the neo-arsphenamine injected 
during treatment, and that the treatment was given in a 
proper manner with the usual safeguards and by proper 
authority. There was no finding as to how the disease was 
acquired. 65. 

6. Same.—Held, the soldier’s death was not proximately caused 
by his own misconduct and did not “result’’ from such mis- 
conduct within the contemplation of the act of December 17, 
1919, ch. 6 (41 Stat. 367). 65. 

7%. Same.—Statutory disability of army officer convicted of crime. 
Colonel Joseph I. McMullen, Judge Advocate General’s 
Department, United States Army was convicted in the 
Supreme Court of the District of Columbia of violating Sec- 
tion 208, Title 18 of the United States Code, which provides, 
in part, that a person convicted thereunder shall be fined 
and imprisoned ‘‘and shall moreover, thereafter be incapable 
of holding any office of honor, trust, or profit under the Govern- 
ment of the United States.’’ Colonel McMullen appealed 
from the judgment of conviction and was admitted to bail. 
468. 

8. Same.—Held, The appeal did not stay the disqualification 
provision of the statute, and upon the entry of judgment and 
sentence Colonel McMullen, under the statute, became 
immediately incapable of holding any office of honor, trust, or 
profit under the Government of the United States. 468. 

Errsct or DEsERTION, WoRLD WaR ApbDJusTED COMPENSATION 
Act. See Wortp War ADJUSTED CoMPENSATION Act, 1-3. 
INTERCHANGE OF PROPERTY BETWEEN ARMY AND Navy. See 
PRopPERTY, 1-5. 
ASSIGNMENT. 
FEDERAL EMPLOYEE’s INVENTION TO UNITED States GoOVERN- 
MENT. See PATENTS, 1. 
ATTORNEY GENERAL. 

1. Opinions reconsidered.—The Opinion of the Attorney General 
to the Secretary of the Treasury of January 20, 1914 (30 Op. 
252), holding that special assessment districts lawfully 
created for public purposes under the authority of the several 


Index-Digest 587 


ATTORNEY GENERAL—Continued. 
states and authorized to exercise a portion of their respective 
sovereign powers are state political subdivisions within the 
meaning of the Revenue Act of 1913, should not be disturbed. 
063. 

2. Internal revenue stamps.—Sale to manufacturer of fermented 
liquors.— The Attorney General declines to render an opinion 
upon the question whether a collector of internal revenue 
must sell stamps evidencing payment of the taxes imposed 
by section 608 of the Act of February 24, 1919 (40 Stat. 1109) 
to a manufacturer of fermented liquors, as this question is 
judicial in nature. 1. 

8. Jurisdiction.— Certain cases in which the Attorney General will 
not render an opinion.—The Attorney General is without 
authority to render an opinion upon a question already 
considered and decided by the official presenting the question, 
and he will decline to render an opinion upon a question con- 
temporaneously pending before the courts for determination. 
149. 

QUESTIONS OF PoLICY UPON WHICH NO ADVICE CAN BE GIVEN. 
See ARMY, 4. 

Orrnions, QuEesTIon or RECONSIDERATION. See WoRKMEN’S 
COMPENSATION Funp 1, 2. 


PERMANENT CHANGE OF STaTION FOR Nava OFFICER. See 
Navy, 5. 
Power 1n Martrers or Compromise. See Compromise, 8-11. 
UNCERTAINTY OF COLLECTION UNDER INTERNAL REVENUE Laws. 
See CoMpRomMISsE, 2. 
BANKHEAD COTTON CONTROL ACT. See Taxation, 1-3. 
BANKING ACT OF 1935. 
INTEREST Rates ON Postat Savinas Deposits. See Postat 
Savines System, 1-4. 
PosTaL SAVINGS Deposits, INTEREST Rates. See PHILIPPINE 
IsLanps, 4. 
BANKS AND BANKING. 
Riecut oF UNITED STatTEs TO CUMULATIVE PREFERRED DivI- 
DENDS. See FEDERAL HoME LOAN BANKs. 
BATH, N. Y. 
AUTHORITY OF VETERANS’ AFFAIRS ADMINISTRATOR TO CONSENT 
TO ABANDONMENT OF Hicguway. See Hicuways, 1. 
BIDS. 
REJECTION FOR FAILURE TO MEET SPECIFICATIONS IN GOVERN- 
MENT Contracts. See CONTRACTS, 2. 
BIRD SANCTUARIES. 
ACQUISITION OF LAND FoR. See LANDS, 3. 
BLIND PERSONS. 
Empossep Booxs. See Booxs ror THE Buinp, 1, 2. 
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BONDS. 

1. Guaranty by United States of Bonds of Home Owners Loan Cor- 
poration and Federal Farm Mortgage Corporation.—The 
Home Owners Loan Act of 1938, as amended, and the Federal 
Farm Mortgage Corporation Act authorize, respectively, the 
Home Owners’ Loan Corporation and the Federal Farm 
Mortgage Corporation to issue bonds in prescribed amounts 
and provide, ‘Such bonds shall be fully and unconditionally 
guaranteed both as to interest and principal by the United 
States’, and all bonds issued thereunder recite that they are so 
guaranteed. 75. 

2. Same.—Held, if either corporation should default in payment 
of either principal or interest when due, the United States 
would thereupon become obligated to make such payment, 
and its obligation would not be conditioned upon the insti- 
tution of any proceeding by the bondholder against the cor- 
poration. 75. 

8. Home Owners’ Loan Corporation and Federal Farm Mortgage 
Corporation—Issuance of duplicate bonds.—The right to 
establish lost or destroyed bonds is an equitable right not 
dependent upon express statuary provision. 337. 

4. Same.—It is within the implied powers of a corporation to issue 
duplicates of lost or defaced bonds in proper cases; and the 
Home Owners’ Loan Corporation and the Federal Farm 
Mortgage Corporation may adopt for their bonds the pro- 
visions of the Federal statutes and regulations concerning lost, 
destroyed, or defaced bonds of the United States. 337. 

§. Same.—Since the bonds of the said corporations are guaranteed by 
the United States, there must be a concurrence of action by 
the corporations and the Secretary of the Treasury in the 
issuance of duplicate bonds. 337. 

6. Same.—tThe issuance of duplicates of lost, destroyed, or defaced 
bonds of the Home Owners’ Loan Corporation and the Federal 
Farm Mortgage Corporation by concurrent action of the 
corporation concerned and the Secretary of the Treasury is 
authorized in cases coming within the corporate resolutions 
and also within the scope of sections 3702-3705 R. S., as 
amended, and the regulations issued thereunder by the Sec- 
retary of the Treasury. 337. 

7. Single bond.—Legality of use to cover two types of advances 
under different statutes.—Two bonds are required to be given 
the United States, one of which is to be prescribed and ap- 
proved by the Secretary of Agriculture, covering nonsub- 
sistence expenses under the Act of June 3, 1902, U.S. C., Title 
31, sec. 533, and the other to be prescribed and approved by 
the Secretary of the Treasury, covering subsistence expenses 
under the Subsistence Expense Act of 1926 and regulations 
issued thereunder. 247. 
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8. Same.—Held, there is no legal objection to the taking of a single 
bond containing separate conditions covering the two types of 
advances and providing definitely in connection with each the 
amount of the penalty applicable thereto, the bond being 
prescribed and approved by the Secretary of Agriculture and 
the Secretary of the Treasury, each with respect to his own 
separate responsibility. 247. 

GUARANTEED BY UNITED States. See NatTionaL Hovusine 
Act, 3. 
LEGALITY OF Issurz. See PuERTO Rico, 8-15. 


BOOKS FOR THE BLIND. 

1. Duty of the American Printing House for the Blind to furnish 
the Library of Congress copies of certain books.—The provi- 
sion contained in the Legislative, Executive, and Judicial 
Appropriation Act of the fiscal year ending June 30, 1914 (37 
Stat. 739, 748), that the distribution of embossed books manu- 
factured by the American Printing House for the Blind out of 
the income provided by the act of March 38, 1879, 20 Stat. 467, 
shall thereafter include one copy of every book so manu- 
factured to be deposited in the Library of Congress, has the 
effect of amending the said act of March 3, 1879, and the 
American Printing House for the Blind is required to furnish 
the Library of Congress a copy of every embossed book manu- 
factured out of the entire sum of its present annual appro- 
priation of $75,000. 210. 

2. Same.—The fact that administrative practice has been in accord 
with this view for nearly 16 years is entitled to great weight in 
determining the proper construction of the statute. 210. 


BREACH OF ANTICIPATORY CONTRACT. See Contracts, 3. 


BRIDGE ALTERATIONS. 

1. Authority of Secretary of War to grant the Southern Railway 
Company an extension of time for altering bridge.—Under 
date of September 20, 1929, the Secretary of War, pursuant to 
Section 18 of the Act of March 8, 1899, 30 Stat. 1153, issued 
an order requiring the Southern Railway Company to make 
certain alterations in its bridge over the Tombigbee River near 
Jackson, Alabama, within a spccificd timc. Later, an exten- 
sion of time was granted. The Railway Company having 
failed to make the prescribed alterations within the time 
specified in the order as extended, the Secretary, pursuant to 
the requirement of the statute, referred the matter to the 
Department of Justice; and subsequently the Railway Com- 
pany was convicted under the statute, in a federal district 
court, of having willfully failed to comply with the Secretary's 
order, a fine of $1,000 being imposed. The Company appealed 
to the Circuit Court of Appeals and the appeal is now pending. 
431. 


590 Indea-Digest 
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2. Same.—Held, The Secretary of War is without authority to grant 
the Railway Company an extension of time for making the 
alterations specified in the order. 431. 

BUILDING SITES. 
Surriciency oF Nevapa StarTuTeE CEDING JURISDICTION TO 
Unitep Starrs. See JURISDICTION, 1-8. 


BURIAL EXPENSES. 
PAYMENT FOR ENLISTED MEN. See Army, 1. 


BUY AMERICAN ACT. 

Grants or Funps sy GOVERNMENT TO STATES FOR EMER- 

GENCY RELIEF. See EMERGENCY RELIEF. 
CALIFORNIA. 

TAXATION, COMPENSATION PAID FOR ADMINISTRATING STATE 
WorxkMEN’s ComMpENSATION Funp. See WorxkMEn’s Com- 
PENSATION FUND, 1, 2. 

CANAL ZONE. 

LEAVE OF ABSENCE. See LEAVE OF ABSENCE, 1, 2. 
CARRIERS. See TRANSPORTATION RarTEs, 1, 2. 
CARSON NATIONAL FOREST, N. MEX. 

ADDITIONS, NATIONAL INDUSTRIAL RECOVERY Act. See Na- 
TIONAL FORESTS. 


CENSUS BUREAU. 

Selection of personnel in connection with pending agricultural 
census.—The President has the power under section 1753 of 
the Revised Statutes and section 2 of the Civil Service Act of 
January 16, 1883, to authorize the establishment of a special 
reemployment list for temporary employment in the Bureau 
of the Census in connection with the pending agricultural 
census. (See Executive Order No. 6838 of September 1, 1934.) 
43. 

CHILDREN. 

Errect oF NATURALIZATION OF ParENtTS Upon ForEIGN-BoRN 

AND ADOPTED CHILDREN. See CITIZENSHIP, 1-7, 10. 
CITIZENSHIP. 

1. Adopted child—A child under twenty-one years of age and 
actually resident within the United States becomes a citizen 
upon the naturalization of his mother, under Section 2172 of 
the Revised Statutes, notwithstanding his previous adoption 
by another. 397. 

2. Same.—The reasoning of the opinion of June 17, 1935, to the 
Secretary of State, relating to the citizenship of an adopted 
child, is applicable here. 397. 

8 Same.—Miss S was born in Switzerland in May 1917 and adopt- 
ed according to Swiss law in April 1921 by Mrs. §, then a citi- 
zen of Switzerland. Mrs. S emigrated to the United Statesin | 
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CITIZENSHIP— Continued. bounitao0—dToIVaade IIVIO 
June 1921 aml wes nitumiizedibnDecemberoi926u9AMRs S 
came to the United Statemizeifaxy00 92%iumd sli’ then has 
resided with her attoptive anothersin Dhiel H2 b3iv 194 

4. Same.—The termsofihiitY and fitchiidnens!tionpesrity, respec- 
tively, in section Siof tha: Ateaf Marcie 2)490%184g%tat. 1229, 
and section 4 of the Act of April F4, 190@,;;DSttani455, do not 
comprehend adoptedavhildventw @b%olqmo nA—.omse . 

5. Same.— Held, Miss S is grot bo beideenrata Gtizdwmofithe United 
States by virtue of tha matnraligzationi o£ hiesiadqptive mother. 
217. ‘Mist tot viilidrails to evista a 

6. Same.—Under our immigration clawsivanzadeptetbodgibd may in 
some circumstances be éénsidetedoa Sfchald Yodfianm adoptive 
parent but it does not fodlow tint-suelk‘chiliimuyibe $0L0on- 
sidered within the contemplatsomiofidsheqieaid gsaparate laws 
relating to citizenship. 22¥..tsitd Th <f&Ol .0& saul 

7. Same.—When doubts exist d$Cto 2 grant:bfl citidextship they 
should, generally, be resolvedsin favors theo United States 
and against the claimant. 287botiaU sdt to vivre 

8. Child born abroad of an American and*angaiien parentirsaA.dhild 
born abroad subsequently to May¥@4,0188@ud4ns00f whose 
parents is a citizen of the United: Statéé lan thes: other an 
alien, acquires American citizenshiplias<birth-::: Sudh citizen- 
ship is subject to being divested if saudi ehjid thereafter fails 
to comply with the two conditions pfesttibed: mm section 1 of 
the Act of May 24, 1934 (48 Stat.: 49%) s whtich most be re- 
garded as conditions subsequent wndanoeteasikonditions 
precedent. 10. ‘OITATAITONITA 

9. Natives of the Virgin Islands.—Except asiiiidicated.: allpersons 
born in the Virgin Islands who werdl absentdftom those 
Islands at the time of their annexation by:theaWnited States 
but were residing in the United States orS&anty,ofAts insular 
possessions or territories on June 28, 1932;Tene te ‘be deemed 
citizens of the United States under the Actdofi February 25, 
1927, 44 Stat. 1234, as amended. 525. [donc el acic os | 


CIVIL SERVICE. A YAU 

1. Certification Amendment of civil service rule’ V1 Section 
165 R. 8. providing that women may, in thé difcretion of 
the head of any department, be appointed to any! Aerkship 
therein upon the same requisites and conditions fescribed 
for men, has not been repealed by the Civil Servite Act and 
the President is without authority under that Act 4é kha 
paragraph (a) of sectioa 1 of Civil Service Rule VII governing 
certification by requiring that certification shall beznaatip 
without regard to sex unless sex is specified in the request 
and the request is approved by the Civil Service Commission. 
(See Executive Order No. 6866 of October 5, 1934.) 77. 
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CIVIL SERVICE—Continued. boyni 
~ .Zl ReisatatementesoGonstiuction: of: eivil fservice rule IX.—The 
zi aodt Ginila SeaviGe? Com Mission} isc hetimuthorized under Civil 
Servifd Rule EX ;: gowbiming teindiatement, to apply the law 
-yoq2ot ofiispportiémsnbhitiot¢h Bhe ‘Ydihidtatement of persons to the 
OCCT J niéppOrsoabds sarvidbt buté mdyiadibregard such law in such 
tom ob .ccéinsttemaove! 2. linqA to oA 96° 
3. Same.—An employé@ whore mnamb-is removed from the appor- 
botinU ebtii€@nedbsaad adnappobtinhed inagisters upon his acceptance of 
19ntom aaepbpelnéem tatitoissninappertioned position may be accorded 
a status of eligibility for reinstatement to a position in the 
ti vem léplpottioneisserview cismfijthe date his vacated position was 
evilzobs reached bindithe nefistebie nds. 
-rofoRetiremeiitExemption of)fAmerican minister to Albania from 
awsl sj. 1cqpephisorp fatitonnentistrSection 204 of the Economy Act of 
June 30, 1932, 47 Stat..404, supersedes section 26 (d) of the 
ved} qidekekieh Hebomsp 28, 0931, 46 Stat. 1211, insofar as the latter 
esjer2 besactioniatéheorizss dihé;President to continue persons in the 
service of the UnitedYStates. 40.. 
blidS. Santaerek fatbignesbmace officer becomes eligible for retirement 
ssoiw toopaAuguMtl 6, S934 Minder section 26 (n) of the Act of Febru- 
as i91lto anft Wyal@Blsi@upbea. Held, that such officer does not reach 
-15xitio dthe agelnrdseribgd for automatic separation from the service 
alis) i hisentadl Sépteniher 71, 1934. (See Executive Order No. 6834 
to I rcitood. Ati gdusti 20,1934.) 40. 
-91 od &omedotiyyy (EXAMINATIONS REQUIRED OF CERTAIN EMPLOYEES 
-1oUibn. REENSTATEb MN TREASURY DEPARTMENT. See EMERGENCY 
APPROPRIATION AcT, 1935, 1-3. 
2110219 QEIEPLDSRwELAMRANSFERRED BY EXECUTIVE ORDER FROM PRo- 
ozois moBIBynEoMds BUREAU AND ALCOHOLIC BEVERAGE UNIT TO 
“otei4 bo firBbasdimyc DEPARTMENT. See EMERGENCY APPROPRIATION 
telueni ctAe@nT, vigsg2a 
bomo5 D¢RARPQINTMENT, McKELLAR AMENDMENT. See EMERGENCY 
88 yrsu1dPPROPRIATION Act, 1935, 3, 4. 
REEMPLOYMENT List FoR AGRICULTURAL CENSUS, PRESIDENT 
MAY AUTHORIZE ESTABLISHMENT. See CENSUS BUREAU. 
moitoog@KEENBTATEMENT, McKELLarR AMENDMENT. See EMERGENCY 
to foto1 APPROPRIATION Act, 1935, 3, 4. 
qitedroBETEREMENT. See RETIREMENT, 2. 
boditnz. STATUS OF EMPLOYEES OF THE RAILROAD RETIREMENT Boarp. 
bare toA &¢¢ RETIREMENT, 1. 


MISaIAN CONSERVATION CORPS. 
gninigv@LAIMS FOR DamMaGEs CavusED BY MxEMBBR. See Cuiarms, 5. 


CIAIMS. , 

JeoupstTAmerican Smelting and Refining Company.—Claim arising out 

-doleet of a British seizure of lead shipped on the German vessel 
‘‘Kronprinzessin Cecilie’ in 1914.—-The United States and 
Great Britain, by an informal exchange of notes dated 
May 19, 1927, agreed that neither country would press any 
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CLAIMS—Continued. 
diplomatic claim or request arbitration on behalf of a citizen 
alleging loss or damage through war measures adopted by the 
other, and that such claims of citizens would be referred for 
final settlement to the proper judicial or administrative 
tribunal of the Government against which the claim was 
asserted. However, the United States reserved the right to 
satisfy disallowed claims of American citizens out of moneys 
saved to it through a certain waiver on the part of the British 
Government. 322. 

2. Same.—RHeld, further, that the questions submitted in connec- 
tion with the claim of the American Smelting and Refining 
Company arising out of a British seizure of lead shipped on 
the German vessel Kronprinzessin Cecilie, in 1914, do not 
require specific determination. 322. 

3. Same.,—Held; that such reservation contemplates exceptional 
cases, readily distinguishable, and does not warrant examina- 
tion in this country of every adjudication of British courts 
unfavorable to American claims. 322. 

4. American Legion posts.—The Act of May 29, 1934, Public No. 
265, Seventy-third Congress, has the effect of releasing and 
canceling as to both principal and surety all claims existing 
prior to passage of that act and resulting from loss of property 
lent to American Legion Posts pursuant to the act of Febru- 
ary 10, 1920, as amended. 285. 

5. Consideration of claim of City of Cleveland.—The Secretary of 
the Interior is authorized to consider under the Act of Decem- 
ber 28, 1922, c. 16, 42 Stat. 1066, a claim of the City of 
Cleveland, Ohio, in the amount of $69.41, for damage to a 
fire hydrant resulting from its being struck by a truck oper- 
ated by an enrollee of the Civilian Conservation Corps. 514. 

CoMPENSATION TO ARMY PERSONNEL FOR LOST OR DAMAGED 
Property. See Army, 3, 4. 
COMPROMISE OF CLaIMs. See CoMPRoMISE, 3-5, 8-11. 


CLASSIFICATION ACT. | 
STATUS OF EMPLOYEES OF RAILROAD RETIREMENT BOARD. 
See RETIREMENT, 1. 
CLEVELAND, OHIO. 
Cuaim ror Damaases Cavusep By A Mermsnrk oF CIVILIAN 
CONSERVATION Corps. See Cuaims, 5. 
COAL. 
Bituminous Coat Act, 1935. See SHIPPING, 1. 
COAST GUARD. 
ConTrRACcTs FOR ALTERATION OR REPAIR OF VESSELS. See 
SHIPPING, l. 
COASTWISE LOAD-LINE ACT 1985. 
EsTABLISHMENT OF Loap Langs. See Loap LIN» oF VESSELS" 
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COMMERCE, SECRETARY OF. 
DISPOSITION OF SURPLUS REAL PROPERTY. See REAL PRopP- 
ERTY, 2; STATUTES. 
FACTORS IN ESTABLISHING LOAD LINES. See Loap LINE OF 
VESSELS. 
MEMBER OF Boarp ON FOREIGN TRADE ZONES. See FOREIGN 
TRADE ZONES, 1, 2. 
REMISSION OF Fines, PENALTIES AND FoRFEITURES FOR VIO- 
LATION OF SHIPPING AcT. See SHIPPING, 5. 
COMMODITY CREDIT CORPORATION. 
REFINANCING CERTAIN INDEBTEDNESS TO RECONSTRUCTION 
Finance CorroraTion. See DEBENTURES, 3, 4. 


COMMON CARRIERS. See TRANSPORTATION Rarss, 1, 2. 


COMMUNITY USE. 
CoNnVEYANCE OF LAND, FrepERAL SussistENCcE HoMEsTEADS 
CORPORATION. See SUBSISTENCE HOMESTEADS, 3. 
COMPENSATION. 
APPLICATION OF DEFINITIONS OF RELATIONSHIP AND DEPEND- 
ENcY. See WorL”D War VETERANS ACT. 
DESERTION OF SOLDIER FOR COMPENSABLE PERIOD. See 
Woritp War Apjustep ComprEensaTion Act, 1-3. 
COMPROMISE. 

1. Cases involving the forfeiture of vehicles seized for violation 
of the internal revenue laws.—The primary object of the 
Government in requiring a forfeiture of a vehicle for violation 
of its laws is to punish the violator by depriving him of his 
property, but the Government is also interested in obtaining 
the greatest amount possible in disposing of the vehicle. 194. 

2. Same.—In considering compromise offers submitted in cases 
involving the forfeiture of vehicles seized for violation of 
internal revenue laws, the inability of the Government to 
obtain from a Sale of the vehicle, after deducting the expenses 
of forfeiture and sale, as much as the amount offered in com- 
promise may be treated as uncertainty as to collection, 
within the meaning of that term as used in the opinions of 
the Attorney General to the Secretary of the Treasury dated 
October 24, 1933, and October 2, 1934. 194. 

3. Final judgments.—Claims under sections 3469 and 3229 of the 
Revised Statutes.—The Secretary of the Treasury (upon the 
recommendation of the Solicitor of the Treasury and any 
District Attorney or special attorney or agent in charge of 
the claim) is without authority under section 3469 of the 
Revised Statutes to compromise a final judgment if there is 
no doubt that the judgment can be collected in full. 94. 

4. Same.—The Commissioner of Internal Revenue (with the advice 
and consent of the Secretary of the Treasury and the Attor- 
ney General, the latter in cases in which suit has been com- 
menced), is without authority under section 8229 of the 
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COMPROMISE—Continued. 
Revised Statutes to compromise a case if there is no doubt 
either as to the legality of the claim or as to the collectibility 
thereof. 94. 

5. Same.—The rule is the same as to the compromise of interest 
and penalties. 94. 

6. Offenses against the Harrison Narcotic Act in Puerto Rico.— 
Offenses committed in Puerto Rico against the Harrison 
Narcotic Act may be compromised under section 3229 of 
the Revised Statutes. Such compromises may be made by 
the local authorities and the proceeds thereof may be 
retained by the Puerto Rican Government. 381. 

7. Same.—Where doubt exists as to the construction of a statute 
great weight is properly given to the construction given it by 
the Executive Department charged with its Administration, and 
such construction is not to be overturned unless clearly wrong 
or unless a different construction is plainly required. 381. 

8. Power of the Attorney General in matters of compromise.—The 
opinion of the Attorney General to the Secretary of the 
Treasury dated October 24, 1933, relating to the power to 
compromise conferred by sections 3469 and 3229 of the 
Revised Statutes, is not to be construed as precluding the 
compromise of cases in which there is uncertainty as to 
liability or collection; nor is that opinion to be understood 
as involving or restricting the authority and discretion of the 
Attorney General in matters of compromise. 98. 

9. Same.—lIn cases referred to the Department of Justice, whatever 
powers of compromise were conferred by sections 3469 and 
3229 R. S., are now vested in the Attorney General by virtue 
of section 5 of Executive Order No. 6166 of June 10, 1933. 98. 

10. Same.—The Attorney General has plenary power to com- 
promise cases referred to the Department of Justice. This 
power is in part inherent, appertaining to the office, and in 
part derived from various statutes and decisions. 98. 

11. Same.—The Treasury Department. has no discretion to review 
on the merits the action of the Attorney General in accepting 
an offer of compromise in a case under his control. 124. 

12. Same.—Section 5 of Executive Order No. 6166 of June 10, 1933, 
vests in the Attorney General exclusive control over any case 
after reference thereof to the Department of Justice. How- 
ever, the Attorney General has plenary power, in part inherent 
in his office and in part derived from statutes and decisions, 
to compromise any case over which he has jurisdiction upon 
such terms as he may deem fit. 124. 

18. Same.—An offer of compromise accepted in accordance with 
law is binding upon the United States and its officers as well 
as the taxpayer. 124. 

14. Same.—The duty of one executive officer to carry into effect 
the discretionary acts of another is ministerial. 124. 
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COMPTROLLER GENERAL. 


Bounp BY ATTORNEY GENBERAL’s CONSTRUCTION OF STATUTE 
RELATING TO PERMANENT CHANGD OF STATION OF NAVAL 
OrFiceR. See Navy, 7. 

JURISDICTION IN CONNECTION WITH ADJUDICATION OF CLAIMS 
ror Lost Property py Secretary or War. See Army, 8, 4. 

JURISDICTION IN MATTER OF LOSSES OF UNITED STATES Em- 
PLOYEES THRovucH Forrign Excoanap. See Excuanae, 2. 

NONAVAILABILITY OF FuNnps, PurcHasE oF Rapio TRANS- 
MISSION EQUIPMENT. See CONTRACTS, 3. 

PmRMANENT CHANGE oF STATION FoR Navau Orricner. See 
Navy, 5. 


CONFIDENTIAL INFORMATION, 


Agricultural Adjustment Act.—Authority of Secretary of Agri- 
culture ,to disclose confidential information obtained from 
milk distributors licensed under the act.—Section 10 (i) of 
the Agricultural Adjustment Act, as amended by section 18 
of the Act of August 24, 1935, does not authorize the Secre- 
tary of Agriculture to disclose to State authorities confidential 
information furnished by licensed milk distributors prior to 
the date of the amendment, in violation of the conditions 
(embodied in regulations and licenses) under which it was 


obtained. 378. 


CONGRESS. 


Act PROVIDING ALLOTMENT IN SEVERALTY OF INDIAN LANDS. 
See INDIAN Lanps, 2, 3. 

AGENCIES CREATED TO ExXERcIsE FEDERAL Powers. See 
NatronaL Hovsine Act, 1-3. 

APPROPRIATION FOR ARCHIVES BUILDING, RESPONSIBILITY FOR 
OPERATION AND MAINTENANCE. See NATIONAL ARCHIVES, 6. 

CoNsENT TO ABANDONMENT OF Hicuway, Bara, N. Y. See 
Hicuways, 1. 

EMPLOYMENT OF MEMBER AS ATTORNEY BY RECONSTRUCTION 
FINANCE CORPORATION. Seé RECONSTRUCTION FINANCE 
CorporRaTION, 1, 2. 

THOMAS JEFFERSON MeEmoriIAL. See THOMAS JEFFERSON 
TERRITORIAL EXPANSION MEMORIAL, 5D. 


CONSTITUTIONAL CONVENTION PHILIPPINE ISLANDS 


Proposep CONSTITUTION FOR PHILIPPINE IsLaNps. See PHILIP- 
PINE ISLANDS, 1, 2. 


CONSTITUTIONAL LAW. 


AUTHORITY OF MINISTERIAL OFFICER TO QUBSTION VALIDITY 
or Statutes. See Dispursina Orricers, 1-4. 

GENERAL WELFARB CuiausE. See Nationa Hovusine Act, 
5, 6, 8. 

Raitroap ReEetTrrReMEeNT Act. See RETIREMENT, 3. 

TREASURY DEPARTMENT, AUTHORITY TO CONTINUB DISBURSE- 
ments Unnnr « Law Hextpv UnconatitutionaL. See Dis- 
BURSING OFFICERS, 1-4. 
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CONSTRUCTION. 
NAVAL VESSELS. See Navy, 1, 2. 
SHENANDOAH-GrREAT Smoxy Mountain NationaL Pinewiy: 
See Hiauways, 2. 
CONTRACTS. 

1. Government contracts for supplies.—The Robinson-Patman Act 
of June 19, 1936, which makes it unlawful for any person 
engaged in commerce to discriminate in price between dif- 
ferent purchasers of commodities in the circumstances therein 
stated, is not applicable to Government contracts for supplies. 
539. 

2. Legality of award of contracts for radio transmitting equipment.— 
A bid on a Government contract specifying an article materially 
different from the articles specified in the invitation for bids 
is properly rejected, notwithstanding the fact that the bid 
is accompanied by a statement to the effect that in the 
opinion of the bidder the article offered is in strict compliance 
with the Government specifications and that any deviation 
therefrom should be regarded as an error in the bidder’s 
specifications and not as an exception to the Government 
specifications. 65655. 

3. Same.— Where funds are available for the purchase of certain 
articles and a valid contract therefor has been made by the 
Government, a decision or statement by the Comptroller 
General of the United States that appropriated funds are not 
available for payments under the contract may not be treated 
by the contractor as an anticipatory breach. 555. 

4. Remaking of cotton mattresses, etc.—Applicability of the act of 
August 24, 1935—the conclusions reached in the opinion of 
this date to the Secretary of the Treasury with respect to the 
applicability of the Act of August 24, 1935, 49 Stat. 793, and 
certain other acts, to construction, alteration, and repair of 
U. 8. Coast Guard vessels, boats, and aircraft, constitute the 
answer to the question whether the said Act of August 24, 
1935, is applicable to contracts in excess of $2,000 for the 
remaking of cotton mattresses owned by the Government and 
the manufacture of uniforms from cloth owned by the Govern- 
ment, and other contracts of a similar nature. 424. 

CONSTRUCTION, ALTERATION, AND REPAIR OF CoasT GUARD 
VESSELS, ETC. See SHIPPina, 1. 

E1GHT-Hour Law, CONSTRUCTION WITH REFERENCE TO DREDGE 
Worxpgrs. See Exaut-Hovur Law. 

EXTENSION OF TIME FOR ALTERING A CERTAIN RAILROAD 
Bripar. See Bripagk ALTERATIONS, 1, 2. 

FEDERAL SUBSISTENCE HoMpsTEADS CORPORATION. See Sus- 
SISTENCH HOMESTEADS, 17. 

Memsnrs or Conaress, EMPLOYMENT AS Arrornurs Br 
RECONSTRUCTION FINANCE CORPORATION. See RECONSTRUC- 
TION FINANCE CORPORATION, 1, 2. 
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CONTRACTS—Continued. 
OcEAN Malin SERVICE. See OCEAN Mali. SERVICE, 1, 2. 
Rates To GovERNMENT, Carriers By Moror Vieuicies. See 
TRANSPORTATION RATES, 1, 2. 
Statutory REQUIREMENTS FOR Pusiic Contracts. See 
SHIPPING, 7. 
CONVEYANCES. See Rea Property, 2. 
COTTON. 

1. Refinancing an indebtedness against cotton acquired under the 
Agricultural Adjustment Act.—Relative to the proposed plan 
of the Secretary of Agriculture herein described, for refinancing 
an indebtedness of $100,000,000 outstanding against approx- 
imately 2,000,000 bales of cotton acquired under the provisions 
of the Agricultural Adjustment Act, held that the Secretary 
is authorized to make the proposed loan and that he may 
re-pledge the cotton to secure the loan thus obtained. 18. 

2. Same.—The proposed form of the note to be used by the Secre- 
tary of Agriculture in connection with said refinancing plan 
is without legal objection. 18. 

DISTRIBUTION OF LOAN TO MEMBERS oF Corton Poou. See 
Loans, 2. 
SUSPENSION OF Tax ON Cotron. See Taxation, 1-3. 
COTTON PRODUCERS POOL. 1933. 
Money ADVANCED TO MANAGER BY SECRETARY OF AGRICUL- 
TURE. See LOANS, 2. 


COUNTERVAILING DUTIES. See Customs Laws, 1, 2. 


COURTS. 
QuEsTIONS PENDING BEFORE THE Courts. See ATTORNEY 
GENERAL, 3. 
CRIME. 
STATUTORY DISABILITY OF ARMY OFFICER CONVICTED OF CRIME. 
See ARMY, 7, 8. 


CUBAN TRADE AGREEMENT. 
Rarges or Dury on Tosacco. See Customs Laws, 3, 4. 


CUSTOMS LAWS. 

1. Imports from Germany.—Imposition of countervailing duties.— 
The practices and devices of the German government described 
herein constitute the paying or bestowing of bounties or 
grants within the meaning of Section 308 of the Tariff Act of 
1980; and the Secretary of the Treasury is required under 
that Act to impose countervailing duties upon articles im- 
ported from Germany in respect of which bounties or grants 
are paid or bestowed by reason of such practices and devices. 
489. 

2. Same.—The Treasury Decision proposed to be issued by the 
Secretary of the Treasury is within the requirements of the 
said Section 303, and its form is appropriate for carrying 
out the mandate of that statute. 489. 
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CUSTOMS LAWS—Continued. 

3. Tobacco imported from Cuba.— Effective date of increased rates 
of duty.— The increased rates of duties prescribed in Schedule 
II of the Cuban Trade Agreement of September 3, 1934, will 
become effective immediately when the Secretary of Agricul- 
ture gives public notice that the cigar tobacco adjustment 
program in the United States has been abandoned or sub- 
stantially abandoned. 428. 

4. Same.—tThe public notice referred to above is not an ‘‘administra- 
tive ruling’’ within the meaning of that term as used in Article 
XIII of the Cuban Trade Agreement. 428. 

DEBENTURES. 

1. Guaranty by the United States of the debentures of the Federal 
Housing Administrator.—If the Federal Housing Administrator 
should fail, upon demand by a bona fide and accredited 
holder of debentures of the Federal Housing Administration, 
to pay either principal or interest when due, the United States 
would thereupon become obligated under its guaranty to 
make such payments; and such obligation of the United 
States would not be conditioned upon the institution of any 
proceeding by the holder of the debentures against the 
Administrator or against the fund set up as provided in the 
statute. 319. 

2. Issuance of duplicates of lost or destroyed debentures of the 
Federal Housing Administration.—The issuance of duplicates 
of lost or destroyed debentures of the Federal Housing 
Administrator which are guaranteed by the United States, 
is governed by the principles set forth in the opinion of October 
14, 1935, to the Secretary of the Treasury respecting the 
issuance of duplicate bonds by the Home Owners’ Loan 
Corporation and the Federal Farm Mortgage Corporation 
518. 

8. Refinancing certain indebtedness to Reconstruction Finance 
Corporation.—The Commodity Credit Corporation is authorized 
as an agency of the United States to issue its notes or deben- 
tures for refinancing its indebtedness to the Reconstruction 
Finance Corporation in accordance with the plan outlined. 
508. 

4. Same.—The Reconstruction Finance Corporation is authorized 
to make available to the Commodity Credit Corporation, 
if necessary, sufficient funds to enable the latter to pay at 
maturity the notes or debentures which it proposes to issue 
for the purpose above stated. 508. 

GUARANTY BY UNITED States. See Nationant Hovusinea Act, 
7, 9, 10. 

IssUABLE IN PAYMENT OF Loss, NatTionaL Hovusinea Act 
See MoRTGAGES, 3, 4. 
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DEBTOR NATIONS. 
1. Status of nations making ‘‘token payments’’ on obligations to 
United States.—It was a necessary effect of the Act of April 
18, 1984 (c. 112, 48 Stat. 574), as interpreted in the opinion 
of May 5, 19384, to exclude as a ‘‘default’’ such partial failure 
theretofore occurring as resulted from the making and accept- 
ance of so-called ‘‘token payments’, and if a Government 
which made such a payment should pay the full amount of 
the next installment due on its indebtedness to the United 
States, it would not be “in default’’, within the meaning of 
the term as used in that Act. 6580. 
2. Same.—The Act of April 13, 1934, being penal, should not be 
unduly extended by construction. 580. 
DEDICATION OF LAND TO CITY, ETC. See Lanpsg, 1. 
DELEGATION OF POWERS. See PurrRTo Rico, 4, 5. 
DEPENDENCY. 
APPLICATION OF DEFINITION, WORLD WAR VETERANS ACT. 
See Wortp War Vetnrans Act. 


DEPOSITORIES. 
Pusuic Moneys, Paivirprpins Isutanps. See Puri.ierine Is- 
LANDS, 4. 
DEPOSITS. 
Postat Savinas Funps. See Postan Savines SystmEm, 1-4. 
DESERTION. 


Woritp War ApbJusTED CoMPENSATION AcT. See WorRLD WAR 
ADJUSTED COMPENSATION Act, 1-3. 


DISBURSING OFFICERS. 

1. Duty to make disbursements required under the Agricultural 
Adjustment Act.—A ministerial officer may not question the 
validity of a statute which, so far as he is concerned, merely 
imposes upon him a proper duty and has no bearing upon his 
constitutional rights. 252. 

2. Same.—A ministerial officer cannot safely rely upon judicial 
decisions which have not become final and are not binding 
in jurisdictions other than those in which they are rendered, 
particularly if there is a conflict of decision, as in the instant 
case. 252. 

8. Same.—A decision of the Circuit Court of Appeals for the First 
Circuit is not binding as a rule of decision in the District of 

. Columbia, where the disbursing officers herein concerned are 
located. 252. 

4. Same.—Notwithstanding the fact that the Circuit Court of 
Appeals for the First Circuit has held the Agricultural Ad- 
justment Act to be unconstitutional in certain respects, 
pending decision of the Supreme Court on appeal or in the 
absence of a change in the act by the Congress, the disbursing 
officers of the Treasury should continue to make the disburse- 
ments required under the act. 252. 
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DISBURSING OFFICERS—Continued. 


Army, PayMENT OF CLAIM DISALLOWED BY COMPTROLLER 
GENERAL. See Army, 4. 


DISTRICT OF COLUMBIA. 

1. Wage law applicable to Alley Dwelling Authority.—The Alley 
Dwelling Authority for the District of Columbia is subject 
to the wage provisions of the Act of March 3, 1931, c. 411, 
(46 Stat. 1494), as herein interpreted, and it is not subject 
to the wage provisions of section 206 of title II of the National 
Industrial Recovery Act; and any moneys which may be 
administratively allocated to the- authority from funds 
appropriated by the Emergency Relief Appropriation Act of 
1985 must be expended in accordance with the provisions of 
that act and Executive orders issued thereunder. 229. 

2. Same.—The Act of March 3, 1931, is restricted to “construction, 
alteration, and/or repair’, and this does not include the de- 
molition of existing structures. The act applies only to con- 
tracts ‘‘in excess of $5,000 in amount” and only to “laborers 
and mechanics employed by the contractor or any subcon- 
tractor.”’ 229. 

$. The Recorder of Deeds of the District of Columbia is an officer of 
the municipal government of the District of Columbia. Such 
officer is required by law to submit estimates for appropria- 
tions for his office to the Commissioners of the District of 
Columbia, and to submit to hearings by the Commissioners 
on such estimates. 155. 

DIVIDEND DISTRIBUTION. See FeprRat Home Loan Banks. 


DREDGE WORKERS. 
E1icut-Hour Law. See E1iaut-Hour Law. 


DROUGHT STRICKEN AREA. 
MeEnacep BY JAPANESE Burrus Inrestation or St. Louis, Mo. 
See JAPANESE BEETLE CONTROL, 1. 
DRUG ADDICTS. 
TRANSFER TO NARCOTIC FARMS. Seé NARCOTIC FARMS. 


ECONOMY ACT, 1982. 

Status oF EMPLOYEES OF RAILROAD RETIREMENT Boarp. 

See Rerrrement, 1. 
EFFICIENCY RATINGS. 

MINIMUM FOR MILITARY PREFERENCE WHEN REDUCTIONS IN 

Force aRE Mapr. See MILITARY PREFERENCE, 1, 2. 
EIGHT-HOUR LAW. 

Construction of law with pateveuse to dredge workers.— 
Members of the crew of a dredge or other like floating plant 
are not laborers or mechanics within the meaning of the 
act of June 19, 1912, 36 Stat. 137, relating to the employment 
of laborers and mechanics on work performed under contract 
for the United States, and the provisions of the act are not 
applicable to their employment. 150. 
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ELECTIONS. 
OFFIcERSs, PHitipPine Isuanps. See Pururppinge [sianps, 5. 


EMBEZZLEMENT. 7 
Funps oF FEDERAL REsERVE BANkKs, ETC. EMBEZZLEMENT 
BY OFFICERS OR EMPLOYEES. See SECRET SERVICE, 3, 4. 


EMERGENCY APPROPRIATION ACT, 1935. 

1. Applicability of proviso in Bureau of Internal Revenue appro- 
priation.—The proviso contained in the Emergency Appro- 
priation Act, fiscal year 1935, under the heading ‘‘Bureau of 
Internal Revenue’”’ does not affect employees who were not 
actually separated from service in the Bureau of Prohibition 
or the Alcoholic Beverage Unit, Department of Justice, 
between June 10 and December 31, 1933, and who were 
transferred to the Treasury Department by Executive Order 
No. 6639 of March 10, 1934. 118. 

2. Same.—tThe said proviso applies to employees who were rein- 
stated to their positions by the Treasury Department upon 
the basis of a classified civil-service status and requires 
such employees to take new, open competitive examinations. 
113. 

8. Scope of proviso contained in Bureau of Internal Revenue 
appropriation.—The proviso contained in the appropriation 
for collecting the internal revenue made by the Emergency 
Appropriation Act, fiscal year 1935, and herein set out, 
applies to all persons who were separated from the service 
of the Bureau of Prohibition and the Alcoholic Beverage 
Unit of the Department of Justice between June 10, 1933, and 
December 31, 1933, either by Executive Order No. 6166 of 
June 10, 1933, or by direct action of the Department of 
Justice, including those who were reappointed without break 
in service or within 4 months under authority of the said 
Executive Order, or who were subsequently reinstated under 
Civil Service Rule IX. 50. 

4. Same.—tThe said proviso is not limited in its application to posi- 
tions in the Bureau of Internal Revenue but applies to all 
positions in the Treasury Department similar in type or kind 
to those formerly existing in the Bureau of Prohibition and 
the Alcoholic Beverage Unit. 50. 

5. Status of employees affected by McKellar proviso.—The Secre- 
tary of the Treasury is not required by the McKellar proviso 
contained in the Emergency Appropriation Act, fiscal year 
1935, to remove from the service the employees affected 
thereby either by outright separation or by a partial dismissal 
in the form of furlough and he may continue such employees 
in a duty status without pay. 139. 

EMERGENCY RELIEF. 
Applicability of Title III of the Treasury and Post Office 
Appropriation Act, fiscal year 1934, to grants to the governors 
of the several States.—Grants from funds appropriated by 
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EMERGENCY RELIEF—Continued. 

Public Resolution No. 11, approved April 8, 1935, to the 
Governors of the several States for emergency relief purposes 
are projects within the meaning of section 13 of that Resolu- 
tion, whether for construction work or for the purchase of such 
items as food and clothing; and such grants are subject to the 
provisions of Title III of the Treasury and Post Office Appro- 
priation Act, fiscal year 1934 (47 Stat. 1520). 207. 

FUND, AVAILABLE FOR JAPANESE BEETLE CONTROL, DROUGHT 
AREAS. See JAPANESE BEETLE CONTROL, 2. 


EMERGENCY RELIEF APPROPRIATION ACT. 
PuERTO Rico RECONSTRUCTION ADMINISTRATION, RELIEF 
AcENcy. See Purerto Rico, 1, 2. | 
THomMas JEFFERSON MeEmMoRIAL, FEDERAL Prosect. See 
THOMAS JEFFERSON TERRITORIAL EXPANSION MEMORIAL, 2. — 
Use or Funps ALLOCATED TO PRESIDENT, AUTHORIZED BY 
EXECUTIVE ORDER. See LANDs, 3. 


EMPLOYEES’ COMPENSATION COMMISSION. 
EMPLOYEES OF FEDERAL SUBSISTENCE HOMESTEADS CORPORA- 
TION. See SUBSISTENCE HOMESTEADS, 12. 


ENLISTED MEN. 
Buriat Expenses. See Army, 1. 


EXCHANGE. 

1. Payment of losses of United States employees in Union of Soviet 
Socialist Republics due to appreciation of currency of that 
country in relation to the American dollar.—Although pur- 
chases made by employees of the United States in the Union 
of Soviet Socialist Republics are paid for with American 
dollars, nevertheless, by reason of the fact that prices are 
quoted in terms of, and payable at the rate of exchange for, 
the theoretical, nonexistent gold ruble, such employees 
sustain actual losses due to the appreciation of a foreign cur- 
rency in its relation to the American dollar; and payment of 
such losses is authorized under the act of March 26, 1934 (Pub. 
No. 129, 73d Cong.), and Executive Order No. 6657-A of 
March 27, 1934, issued pursuant thereto. 71. 

2. Same.—Under the provisions of the Act of March 26, 1934, supra 
the question as to what constitutes loss thereunder is solely 
for the determination of the President, and the Comptroller 
General is without jurisdiction in the matter. (See Executive 
Order No. 6850 of September 18, 1934.) 71. 

EXECUTIVE DEPARTMENT. | 
CoNSTRUCTION OF STATUTES BY DEPARTMENT ADMINISTERING 
Tuem GIvEN GreaT WEIGHT. See COMPROMISE. 

REDUCTIONS IN Force, MintmuM EFFICIENCY Ratines REQUIRED 

FOR MILITARY PREFERENCE. See MILITARY PREFERENCE, 1. 


604 Indeu-Digest 


FEDERAL AGENCIES. 
Disposition oF Surptus Rat Property. See Reat Prop- 
ERTY, 1, 2; STATUTES. 
FEDERAL BUREAU OF INVESTIGATION. 
EMBEZZLEMENT OF FUNDS OF FEDERAL RESERVE BANKS SUB- 
yEct TO INVmsTIGATION. See Secret Service, 3, 4. 


FEDERAL DEPOSIT INSURANCE CORPORATION. 
Orrenses Aacarnst, JurispicTion. See Secret Servic, 1, 2. 


FEDERAL EMERGENCY RELIEF ACT. 
Heattsg Servics 1n Ruraut Areas. See Pusruic HEAutu 
SERVICE, I, 2. 
FEDERAL EMERGENCY RELIEF ADMINISTRATION, 
PURCHASE OF LAND AS AGENT OF PUBLIC WorKsS ADMINISTRA- 
TION. See NATIONAL FORESTS. 


FEDERAL EMPLOYEES. 
APPORTIONMENT IN CiviL SERVICE REINSTATEMENT. See 
CiviL SERvIcE, 2, 3. 
ELIGIBILITY FOR REINSTATEMENT TO APPORTIONED SERVICE. 
See Civit SERVICE, 2, 3. 
Losses 1n U. S. S. R. Dus to Rats or Excuanan. See 


EXCHANGE, Il, 2. 
PaTENTS GRANTED WITHOUT PAYMENT OF Frexrs. See Patents, 


4—10. 

REINSTATEMENT UPON BASIS OF CLASSIFIED CIVIL-SERVICE 
Status, CoMPETITIVE EXAMINATIONS. See EMERGENCY AP- 
PROPRIATION AcT, 1935, 1-3. 

SALARIES FROM Sources OvutTsIDE THE GOVERNMENT. See 
PUERTO Rico, 1, 2. 

Status or Emprtoresrs Arrectep By McKe.tuar AMENDMENT. 
See EMERGENCY APPROPRIATION AcT, 1935, 5. 

FEDERAL FARM MORTGAGE CORPORATION. 
DuUPLiIcaATES OF BoNps LOst oR DESTROYED. See BONDs. 
GUARANTY OF Bonps BY UniTsp States. See Bonps, 1, 2. 
FEDERAL HOME LOAN BANKS. 

Right of the United States to cumulative preferred dividends on 
stock.— Under Section 6 (k) of the Federal Home Loan Bank 
Act of July 22, 1932, as amended by Section 2 of the Act of 
May 28, 1935, c. 150, 49 Stat. 293, the United States is not 
entitled to the payment of preferred dividends on stock of 
Federal Home Loan Banks accumulated to the date of 
the amendatory act, and all stock of any bank is entitled to 
share in all dividends declared and paid subsequent to that 
date without preference. 482. 

FEDERAL HOUSING ADMINISTRATION. 

DEBENTURES GUARANTEED BY UNITED States. See DEBEN- 
TURES, 1. | 

IssuaNcE oF Duptuicates or Lost ok Derstrormpp DEBEN- 
TURES. See DEBENTURES, 2. 
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FEDERAL REGISTER. 
DiocuMENtTs Pustisapp TrocOrpratmas GonsTroctrivel N oTIce. 
See NATIONAL ARCHIVES; 1) 2. 
TIME oF Pusiication. See FepErRaL Recispun Acta; 


FEDERAL “REGISTER -ACT, 
1. Questions relating to the administration /ofsthe: Federal Register 
Act.—The publication of the Federal Register issypicrequired 
by; the, Rederal,Register Act Wo ,be, commenced uatil the 
appropriations.to the,Goyvernment,Printing QOffige;bave been 
increased as provided for in section 9 of the Agt,,.but,sugh 
publication should, commence.,om the, date such inereased 
appropriations are made available. 276. 

9. Same,—The, provisions. of section,2 of the Act requirng the 
filing of documents with the director.of the Federal Register 
Division in the National Archives,, Establishment .and, the 
making of copies. of such documents available for, public 
inspection do not become.effective until,the appropriations 
for the Government Printing Office have been increased : 
above stated. but such provisions will” bécome “effective 
the date such appropriations are ‘made available: 276. 

8, Same.—The provisions of section 11:of the 'Aet ‘requiritg 
avencies of the Government’ td prepare and file withthe 


mittee 'the- compilation “of all dééuments référree to 

section became effective on July 26, 1935,1 bie idate 

wassapproved, andieach agencyvisrrequired touprg 

file such compilation within 6 monthsraftenthaty¢ 

4. Same.—Funds heretofore appropriated foryjthe Natiay 

are available for, payment, of: the. salary of the; Ly 
Division, of the,Federal Register...) 246. 

Puplacationy oF DoguMENTS IN; PEDRRAL 


‘) 


NATIONAL ARCHLYVES, i,<2- 
FEDERAL« REGISTER. DIVESION: 

APPomnTMENt sor doimmicroryd Sees! Noagrany 

Saba kyoM Aske CvoRri oo SeeiWN atioNnate fee 


FEDERAL RESERVE ACT. 
JURIED rOeTPGN'! OF SHb6RET SHRVIiGHY See 


FEDERAL SUBSISTENCE HOMESTEADS COR] 

AvtHoriIty TO CONVEY LAND AND Buij 
HOMESTEADS, 2. 

FuNnDS FOR CONSTRUCTION OF 


— 


HOMESTEADS, 7 


Seinvtg Bynct¥oNd re! Sée'sS 
FEDERAL WATER POWER ACT, 1920 
PowkR PROJECT. See RECLA 


FEDERAL WATER POWER’ COMMI 
PoWwER Sée“ RECBAMAPPOR 


O€000T00d714 


TTT TTT TA 


| 


PES. 


s] . 
APPLICATION FOR PATEN? 


Loot 
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FINES. IDR! | 
) Remisstony2rok) Vaouarron Cony Eup 2 Serine Act, i916, as 
AMENDED. See SuippiNa! 5: 

FIRE PROTECTION: 

OccuPANTsS OF SuBsIsTENCcCE HomestTfAbs.108ed DSGR SIA ENOL 

1el2zisek KhoatesimabDs} ol 0: 

FORHCEOBURE. | 
S LOMPORTOAGHS UNDER Writer "PR6GhEDINGN IH APH! Bison Com- 
MENCED, OR RIGHT WAS'ACCRUED. See MORPARHKS! 3, 4. 
FORFEITURE: | 
e"VEHICLES, ONDER INTERNAL REVENUE Laws.’ Séé ICompro- 
MISE, 1, 2. | | 
“VESSELS, VIOLATION OF THE SuippIng Act, 1916, as°ANENDep. 
* Sée Si peiNa: 5. 
eben CORPORATIONS: 
~~ DERAL SUBSISTENCE HOMESTEADS Corpor ATION. See Sus- 
| SISTENCE HOME STEADS, 16. 
DREIGN -EXCHANGE, 
LOSSES, BY, FENERAL iMPLOYERS, See ExcnHanar, 1,,2. 
EIGN GOVERNMENTS. ; 

PRATTS;, OF; BHOSR,MaKkine,SToKen, PAYMENTS”. .on. OBLIGA- 
mM (HONS FO, UNITED, SEATHS. } See, Deprer., Nations. L. 2. 
SERVICE: 

I1¢PR) [HXPMPTION’ FROM ComPuLsOkYy ReTREMENT. See 
vin Spavier 4:1 6c 
DADE ZONES. 
of’proposed regulations péertainite to éstablighment and 
tion of foreign’ trade! 26nes iP Borts' GF entry.—The 
reated' by the Act of’ Jane 18} 1984)'40' Stat. 998. 
ing the establishment, “opératign, Ana! haintenance 
trade zones in portsiidflentiy! of the | UiitedAStatas) 
yer tosextend. by:regulation the statutory provisions 
penalties for Violations) of ‘the actiand seg Hations 
mder. 227. : rA ao 
das without authority to raxoke, gronte made 
Ushing.and maintaining trade ZONES hepause 
willful violations of its,regulations but may 
is only for such violations of the-act itself. 


(orsAR ‘TURPITUDR,» , See IMMIGRATION, 


Ser WANDSy:d. 
RAS e See LAXAPION, 7, 
SERVATIONS IN HAWAII. oSee 


ff ’ 
f £, © es. A OT | 
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GERMANY. 
ARTICLES IMPORTED UPON WHICH CouUNTERVAILING DUTIES 
ARE IMposED. See Customs Laws, l, 2. 
SETTLEMENT OF War Cuaims Act. See ADMINISTRATIVE 
EXPENSES. 
GOLD RESERVE ACT. 
SILVER CERTIFICATES IN LIEU OF SILVER Douuars. See SILVER 
CERTIFICATES, 1. 
GOVERNMENT AGENCIES. 
CoMPILATION oF DocuMENTS TO BE FILED WITH NATIONAL 
ARCHIVES ESTABLISHMENT. See FEDERAL REGISTER Act, 3. 


GOVERNMENT EMPLOYEES, See FEDERAL EMPLOYEES. 
GOVERNMENT-OWNED PATENTS. See Licenses. 


GOVERNMENT PRINTING OFFICE. 
IssUANCE OF FEDERAL REGISTER. See FEDERAL REGISTER 
Act, 1. 


GRAND LAKE-BIG THOMPSON TRANSMOUNTAIN DIVERSION 
PROJECT. See RecuaMaTion Prosects, 2. 
GRANTS TO STATES. 


Emernrcency Reuier Funps. See Emenrcency Retier. 


GRAZING LANDS. 

1. Inclusion of certain lands in grazing districts without restriction 
as to acreage.—The Taylor Grazing Act (48 Stat. 1269) is 
ambiguous as to the scope of the acreage limitation imposed 
upon the creation of grazing districts therein provided for, 
and the legislative history of the Act must be considered in 
determining the meaning of such limitation. 350. 

2. Same.—The Act does not authorize the inclusion in grazing 
districts of more than 80,000,000 acres of the lands with- 
drawn by Executive Order No. 6910 of November 26, 1934. 
350. 

GREAT BRITAIN. 
SpizuRE or Lpap, CLaim or AMERICAN SMELTING AND REFIN- 
ING Co. See Ciats, 1. 
Sratus as “RECIPROCAL COUNTRY’ UNDER MINBRAL LEASING 
ACT. See MINING LAWS, 2. 
GUFFEY COAL ACT. Sce Surrrina, 1. 


HARRISON NARCOTIC ACT. 

ie OFFENSES, PuERTO Rico. See COMPROMISE, 6, 7. 

HAWAII, 

_ 1. Taxation of motor-vehicle fuels sold on Federal reservations in 

Territory of Hawaii.—Section 10 of the Act of June 16, 1936, 
49 Stat. 1521, permits the Territory of Hawaii to levy taxes 

vg p on motor-vehicle fuels sold, as provided therein upon United 

as 3 States military or other reservations when such fuels are not 

"144790°—87—vol. 88 -——42 
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HAWAII— Continued. 
for the exclusive use of the United States. The officers in 
charge of Federal reservations are required merely to report 
the amount of motor-vehicle fuels sold otherwise than for 
exclusive use of the United States. 519. 

2. Same.—It lies with the territorial government and its appro- 
priate officers to construe its laws and determine whether 
taxes are to be levied upon sales not for the exclusive 
use of the United States. Questions respecting the legality 
of taxes so levied would concern the Territorial government 
and those subjected to the tax, and would not arise in the 
administration of the War Department. 519. 

8. Same.—An officer of the War Department chargeable with col- 
lecting the taxes and paying them over to the territorial 
government acts on behalf of the Territory under authority 
from the Congress.—Such officer is not authorized to review 
the acts of other public officers whose duty it is to levy the 
taxes and for that purpose to interpret the laws; on the 
contrary, he should consult them if in doubt respecting 
the levy, collection, or payment of the taxes on sales of 
motor-vehicle fuels within the Federal reservations. 6519. 


HAYDEN-CARTWRIGHT ACT. See Taxation, 7. 
HEALTH SERVICE. 
RurRAL AREAS. See PUBLIC HEALTH SERVICE, 1, 2. 


HIGHWAYS. 

1. Abandonment of highway.—The Administrator of Veterans’ 
Affairs is without authority to consent for the United States 
to the abandonment of a certain highway one section of 
which traverses and another of which constitutes a portion 
of the boundary of the Veterans’ Administration Facility at 
Bath, Steuben County, New York; and, under the circum- 
stances, it would seem that only the Congress can legally 
give such consent. 474. 

2. Construction of highway and park way between Shenandoah 
and Great Smoky Mountains National Parks.—The construc- 
tion of the proposed highway and park way connecting the 
Shenandoah and Great Smoky Mountains National Parks is 
authorized under Title II of the National Industrial Recovery 
Act as extended by section 12 of the Emergency Relief 
Appropriation Act of 19385; and under these statutes and 
Executive order of June 7, 1935, the National Parks Service 
of the Interior Department is authorized to perform t 
work as heretofore designated bv the Public Works Adminis- 
tration with the approval of the President. 228. 

HOME OWNER’S LOAN CORPORATION. 
DupuicaTEes oF Bonps Lost or DEstTROYED. See Bonps, 3--7. 
GUARANTY OF Bonps BY UNITED Statss. See Bonps, 1, 
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IMMIGRATION. 

1. Exclusion of immigrants for offences involving moral turpitude.— 
Forgery involves moral turpitude and aliens who admit 
having committed acts of forgery in connection with appli- 
cations for passports or visas if such acts are prohibited bv 
our passport and immigration laws, are excluded from ad- 
mission into the United States under Section 5 of the Immi- 
gration Act of February 5, 1917. 128. 

2. Same.—In the various cases submitted the stated acts of the 
immigrant involve forgery, although in one case the facts 
stated do not show that the immigrant has admitted the 
forgery. 128. 


IMMIGRATION AND NATURALIZATION COMMISSIONER. 
Appointment of commissioner.—The Commissioner of Immi- 
gration and Naturalization is an officer of the United States, 
and since the method of his appointment is not prescribed by 
statute, he may be appointed by the President with the 
advice and consent of the Senate. 566. 


IMPORTATION. 
ARTICLES FROM GERMANY. See Customs Laws, 1, 2. 


INDIAN LANDS. 

1.’ Applicability of act of June 20, 1986, to members of Osage Tribe 
of Indians in Oklahoma.—tThe Act of June 20, 1935, providing 
certain forms of relief for restricted Indians whose lands have 
been taxed or lost by nonpayment of taxes, is applicable to 
members of the Osage Tribe of Indians in Oklahoma in the 
same manner and to the same extent that it is. applicable to 
members of other Indian Tribes. 577. 

2. Construction of the act of June 18, 1984, relating to Indian 
lands.—Section 18 of the act of June 18, 1934, relating ‘o 
Indian lands and reservations, provides in part, ‘‘This Act 
shall not apply to any reservation wherein a majority of the 
aduJt Indians, voting at a special election duly called by the 
Secretary of the Interior, shall vote against its application.”’ 
121. 

 $. Same.—Held, the words ‘‘this Act’’ cannot properly be considered 

as designating only a part, or parts, of the Act, and hence the 
third and succeeding provisos in section 3, quoted herein, 
will be inoperative if the vote under section 18 is against the 
application of the Act. 121.. 

4, Same.—The function of the proviso is to properly restrict or 
make clear that which has gone before; employed also as a 
means of introducing me a law independent legislation. 123. 

INDIANS. 
ConstTRuUcTION oF ACT GRANTING CrrTaIn Ricut or Home 
Ruts. See INnp1an LANpDs, 2, 3. 
SUBSISTENCE HOMESTEADS. | See SUBSISTENCE HomeEstraps, I. 
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INSURANCE. — 
SUBSISTENCE HoMESTEADS. See SUBSISTENCE HOMESTEADS, 13. 
BANK Deposits. See SECRET SERVICE, 1-3. 
MortTaaces, NationaL Housine Acr. See, MortGaGEs, 1-9. 


INTEREST RATES. 
PostaL Savines Funps. See Puriuippinge IsLanps, 4; PostTaL 
Savines System, 1-4. 


INTERIOR, SECRETARY OF. 
AUTHORITY TO CONSIDER CLAIM FOR DAMAGES BY CITY OF 
CLEVELAND. See Ciarms, 5. 
WITHHOLDING PATENTS FOR Lizu Lanps. See LAnps, 4. 


INTERNAL REVENUE BUREAU. 
Usr oF APPROPRIATION FOR CERTAIN EMPLOYEES. See EMER- 
GENCY APPROPRIATION Act, 1935, 3, 4. 


INTERNAL REVENUE COMMISSIONER. 
CoMPROMISE OF CLaIMs, AUTHORITY FoR. See COMPROMISE, 4, 5. 


INTERNAL REVENUE LAWS. 
FORFEITURE OF VEHICLES FOR VIOLATION oF Laws. See 
CoMPROMISE, 1, 2. 


INTERNAL REVENUE STAMPS. 
SALE TO MANUFACTURER OF FERMENTED Liquor. See At- 
TORNEY-GENERAL, 2. | 


INVENTIONS. 
GOVERNMENT EmpuoyreEs. See Patents, 1, 7. 


IRRIGATION DISTRICTS. 

1. Political character in relation to revenue acts—reconsideration 
of prior opinion.—The answer to the question whether a 
particular irrigation district is a ‘‘political subdivision’’ 
within the meaning of Section 620 (3) of Title IV of the Reve- 
nue Act of 1982, as amended, cannot be predicated upon 
decisions of state courts interpreting the meaning of that term 
as used in state constitutions or statutes, but must be con- 
trolled by the intention of the Congress as expressed in the 
act itself. 563. 

2. The opinion of the Attorney General to the Secretary of the 
Treasury of January 20, 1914 (30 Op. 252), holding that special 
assessment districts lawfully created for public purposes under 
the authority of the several states and authorized to exercise a 
portion of their respective sovereign powers are state political 
subdivisions within the meaning of the Revenue Act of 1913, 
should not be disturbed. 663. 

ISABELA IRRIGATION SYSTEM, 
FINANCING CONSTRUCTION. See PuERTO Rico, 8. 
JAPANESE BEETLE CONTROL. 

1. Availability of certain funds for control of infestation at St. Louis, 
Mo.—tThe facts stated show that the Japanese beetle infesta- 
tion in St. Louis, Mo., is a menace to the agricultural area of the 
Mississippi Valley and west thereof stricken by drought. 21. 
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JAPANESE BEETLE CONTROL—Continued. 

2. Same.—Held, the appropriation of $525,000,000 made by the 
Emergency Appropriation Act fiscal year 1935, “to meet the 
emergency and necessity for relief in stricken agricultural 
areas” is available for the control of such infestation. (See 
Executive Order No. 6820 of August 11, 1934.) 21. 

JUDICIAL DECISIONS. 


Finau Decisions Not Binpina ExcrrpT 1n JURISDICTION WHERE 
RENDERED. See DISBURSING OFFICERS, 2-4. 


JURISDICTION. 

1. Sufficiency of Nevada statute ceding jurisdiction over Federal 
building site at Ely, Nevada.—The Act of March 28, 19385, of 
the legislature of the State of Nevada, ceding jurisdiction to 
the United States over land purchased by it in Nevada, is 
insufficient to meet the requirements of section 355 of the 
Revised Statutes respecting expenditure of public money 
thereon the jurisdiction ceded not being exclusive because 
expressly conditioned on reservations imposing State taxation, 
labor safety, and health laws. 341. 

2. Same.—The United States holds as an ordinary purchaser land 
acquired without consent or cession of jurisdiction by the 
State wherein it is situate and it is subject to the legislative 
authority of such State unless used as a means to carry out the 
purposes of the Federal Government. 341. 

8. Same.—To transfer the exclusive political jurisdiction and 
dominion contemplated by article I, section 8, clause 17 of 
the Constitution over land acquired by the Federal Govern- 
ment the State in which it is situate must either consent to 
the acquisition or legislatively cede such jurisdiction. 341. 

4. Same.—Acceptance by the Federal Government of cession of 
political jurisdiction and dominion over land situate in a 
State, in the absence of dissent is presumed from the benefit 
conferred. 341. 

5. Same.—The ‘‘econsent’’ of the State required by Section 355 of 
the Revised Statutes of the United States before expenditure 
of public money is that contemplated by article I, section 8, 
clause 17 of the Constitution, and where expressed by legisla- 
tive cession of jurisdiction must be free from qualifications, 
conditions, or reservations inconsistent with the exercise by 
the Congress of exclusive legislation over the place ceded. 341 

6. Same.—When a State expressly cedes jurisdiction over the land 
to the United States, it may impose conditions which are not 
inconsistent with the carrying out of the purpose of the acquisi- 
tion, and the terms of the cession, to the extent that they 
may lawfully be prescribed, determine the extent of the 
Federal jurisdiction. 341. 
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JURISDICTION—Continued. 

7. Same.—tThere is nothing incompatible with the exclusive juris- 
diction contemplated by article I, section 8, clause 17 of the 
Constitution in the reservation by a State of the right to serve 
its processes on land in it owned by the Federal Government. 
341. 

8. Same.— While State laws regulating private civil rights may con- 
tinue in force, consistently with exclusive Federal jurisdic- 
tion, as laws of the United States on lands ceded to it by State 
consent so far as not in conflict with Federal laws and the 
purposes of the acquisition, express reservation in the State 
act of cession of jurisdiction, present and future, over specified 
subjects is inconsistent with exclusive Federal jurisdiction. 
341. 

ApJUDICATION oF Crarms ror Lost Propnrry. See Army, 3, 4. 
SECRET SERVICE, TREASURY DEPARTMENT. See SECRET SERy- 
Ick, 1-3. 
Unitrep States oveR Navau Arr Stations. See Navy, 3, 4 
JUSTICE DEPARTMENT. 
CoMPROMISE CasEes. See CoMPROMISE, 9, 10, 12. 
KRONPRINZESSIN CECILIE. 
SHIZURE OF CarGo. See Cuaims, l. 
LABORERS. 
MEMBERS OF CREW OF DREDGE WORKERS. See E1auHt-Hovur 
Law. 
WaGE Rates, LABORERS AND MECHANICS ON GOVERNMENT 
VessELs. See Suippina, 1. 
WaceEs, ALLEY ProsEcts, District oF CotumBria. See Dis- 
TRICT OF CoLuMBIA, Il, 2. 
LANDS. 

1. Dedication for use as parks, playgrounds, or streets.—In con- 
nection with the carrying out of low-cost housing and slum- 
clearance projects the Government may, if it is deemed 
necessary or advantageous to the project, dedicate land to 
the city or other public body for use as a park or playground 
or as a street provided that the function of any land dedi- 
cated for use as parks or playgrounds is incidental to the con- 
templated low-cost housing or slum-clearance projects and 
reasonably necessary to provide therefor proper light, air, 
approaches, etc., as distinguished from monumental, land- 
scaping, scenic, or similar functions. 273. 

2. Same.—The reasoning of the opinion to the Secretary of the 
Interior of September 10, 1934, in which it was held that the 
Government may dedicate land for roads, streets, walks, 
parks, and parkways in connection with subsistence home- 
stead projects, is applicable here. 273. 
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LANDS—Continued. 

3. Validity of Executive order authorizing the Secretary of Agricul- 
ture to acquire land for wildlife conservation purposes.— 
A proposed Executive Order authorizing the Secretary of 
Agriculture, with funds allocated to him under Title V of the 
Act of June 15, 1935, (49 Stat. 383) to acquire real property 
or any interest therein by purchase, condemnation, or other- 
wise as he may deem necessary and advisable, for game bird 
and animal refuges and for migratory bird sanctuaries and 
refuges, is authorized under the said Title V and the Emer- 
gency Relief Appropriation Act of 1935. 445. 

4. Withholding the issuance of patents to the Northern Pacific 
Railway Company for certain lands.—The Act of June 25, 
1929, chapter 41 (46 Stat. 41) requires the Secretary of the 
Interior to withhold the issuance of patents to the Northern 
Pacific Railway Co. for lands selected by it in lieu of lands 
within Mount Rainier National Park pending termination 
of the litigation authorized and directed by this act. 44. 

See also Indian lands, 1; Subsistence homesteads, 3, 4, 6. 


LEASES. 
SUBSISTENCE HoMEsTEADERS, LEASES OF LAND TO TEACHERS, 
Etc. See SUBSISTENCE HOMESTEADS, 4. 


LEAVE OF ABSENCE. 

1. Canal Zone.—Validity of the provision in the Executive order of 
January 15 1917.—Even assuming that the statute involved 
herein is ambiguous, the circumstances require the application 
of the principle that the administrative construction of an Act 
of Congress is entitled to the highest respect and, if acted upon 
for a number of years, should not be disturbed except for 
very cogent reasons. 300. 

2. Same.—The regulation contained in paragraph 36 of the Execu- 
tive order of January 15, 1917, providing for cash payments 
in commutation of accrued leave upon termination of the serv- 
ice of employees in the Panama Canal service represents a 
valid exercise of authority vested in the President. 300. 


LEGISLATIVE EXECUTIVE AND JUDICIAL APPROPRIATION ACT, 
1914. 
DISTRIBUTION OF BooKs INTERPRETATION OF AcT. See Booxs 
FOR THE BLIND, I, 2. 


LICENSES. 

License to private corporations under Government-owned patent to 
manufacture and sell life-line projectiles.—The Secretary of 
the Treasury is authorized to grant a revocable nonexclusive. 
and nontransferable license to a private corporation to manu- 
facture and sell a life-line projectile covered by a Government- 
owned patent, either upon an expressly stated consideration 
or upon a determination that the issuance of the license 
would further a public interest. 534. 
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LICENSES—Continued. 
CONSTRUCTION OF GaAs Pipe Line. See Pipe LInsEs. 
DISCLOSURE OF INFORMATION GIVEN BY LICENSED MILK DI8- 
TRIBUTORS. See CONFIDENTIAL INFORMATION. | 
IssuaNcE UNDER GOVERNMENT PaTENTs. See PATENTS, 2, 3. 


LIEU LANDS. 
NorRTHERN Paciric Ratuway Co. See LANDS, 4. 


LIFE-LINE PROJECTILES. See LIcENSEs. 


LIQUORS. 
SALE oF INTERNAL REVENUE STAMPS TO MANUFACTURER TO 
EVIDENCE TAX PAYMENT. See ATTORNEY-GENERAL, 2. 


LOAD LINE OF VESSELS. 

Authority of the Secretary of Commerce to establish load lines 
under the Coastwise Load Line Act, 19385.—It would seem 
that the Coastwise Load Line Act, 1935, does not authorize 
the Secretary of Commerce to establish load lines determined 
by the factor of stability of a vessel in a damaged condition, 
but limits him to establishing load lines based upon a vessel in 
an intact condition. 413. 


LOANS. 

1. Authority of Reconstruction Finance Corporation to make loans 
to railroads maturing after January 31, 1945.—Under section 5 
of the Reconstruction Finance Corporation Act (47 Stat. 5) 
as amended by section 4 (a) of the Act of January 31, 1935, 
Public No. 1, 74th Congress, the Reconstruction Finance 
Corporation may make loans to railroads maturing after 
January 31, 1945. 314. 

2. Authority of Secretary of Agriculture to borrow money from the 
Reconstruction Finance Corporation and advance it to the 
manager of the 1933 Cotton Producers Pool.—The Secretary 
of Agriculture is authorized by sections 4 (a) and 5 of the 
Agricultural Adjustment Act, as amended, to borrow the 
sum of $20,000,000 from the Reconstruction Finance Corpora- 
tion, and by section 4 (e) of the Act to advance it to the 
Manager of the 1933 Cotton Producers Pool for the purpose 
of enabling him to make an additional distribution or loan 
of two cents a pound on the cotton in the pool to the pool 
members. 883. 

CooPERATIVES OF SUBSISTENCE HOMESTEADERS. See SUBSIST- 
ENCE HOMESTEADS, 4. 
FEDERAL SUBSISTENCE HOMESTEADS CoRPORATION. See Sus- 
SISTENCE HoMESTEADS, 18. 
RECONSTRUCTION FINANCE CORPORATION. See Loans, 1. 
REFINANCING INDEBTEDNESS ON CoTTron. See Corton, 1, 2, 
LOW-COST HOUSING PROJECTS. See Lanps, 1; Nationat Hovusine 
Act, 11. 
McKELLAR AMENDMENT. See EmerGEeNcy APPROPRIATION ACT, 
1935, 1, 2, 5. 
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MARKETABLE TITLE. 
INSURED MorrTGaGEs. See Mortcaags, 9. 


MATTRESSES, 
Corton, Contract FoR Remaxinc. See Conrracts, 4. 
MECHANICS. 
MEMBERS OF CREW or DREDGE WorkKsERsS. See Eraut-Hovur 
Law. 


Waces, Atiey Prosects, Districr or Cotumsra. See Dis- 
TRICT OF COLUMBIA. 
MERCHANT MARINE ACT, 1920. 
AUTHORIZING DISPOSITION OF SURPLUS REAL PROPERTY. See 
REAL PRopPEnRrty, 2. 
MILITARY BOARD OF INQUIRY. 
Causze or Derata or Non-Commissionep OFFIcEeR. See 
ARMY, 5, 6. 
MILITARY PREFERENCE. 

1. Rating required for military preference when reductions in 
force are made.—An employee in the field service of the 
Department of Agriculture must receive a minimum efficiency 
rating of 80 to be entitled to a rating of “good”’ for military- 
preference purposes when reductions in force are made. 79. | 

2. Same.—Competing employees.—A junior veterinarian assigned 
to Chicago, Ill, station of the Bureau of Animal Industry is 
to be considered as in competition only with other employees 
at that station. 79. 

MINERAL LEASING ACT. See Mrntna Laws, 2. 
MINERAL RESOURCES. See MinineG Laws, 1. 
MINISTERIAL OFFICERS. See DisBursinG Orricers, 1. 
MINING LAWS. 

1. Application to lands within the Wichita Forest Reserve.— 
Lands within the areas added to the Wichita Forest Reserve 
after the date of the proclamation creating the Wichita 
National Game Reserve in the Forest Reserve are as to their 
mineral resources subject to entry, location, and development 
under the United States mining laws. 192. 

9. Status of Great Britain as a reciprocal country under the Mineral 
Leasing Act of February 25, 1920.—Great Britain is to be 
regarded as a reciprocal country under the provisions of the 
Mineral Leasing Act of February 25, 1920, conditioned upon 
the assumptions herein stated concerning the applicable 
British statutes and regulations. 476. 

MISSISSIPPI VALLEY. 
AGRICULTURAL AREA MENACED BY JAPANESE BEETLE. See 
JAPANESE BEETLE CONTROL, 1. 
MIXED CLAIMS COMMISSION. 
PAYMENT oF AWARDS. See ADMINISTRATIVE EXPENSES. 
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MONEYS. 
DEposiIToRIES FOR Pusuic Money or UnitTsep STATss IN 
PHILIPPINE IsLANDsS. See PHILIPPINE IsLANDs, 4. 
IsSUANCE OF SILVER CERTIFICATES IN LIEU OF SILVER DOLLARS. 
See SILVER CERTIFICATES, 1. 
Pain FEDERAL SUBSISTENCE HOMESTEADS CORPORATION. 
See SUBSISTENCE HOMESTEADS, 5. 


MORAL TURPITUDE. 
OrrEensEs INVOLVING, ImmiIGRATION Laws. See IMMIGRATION 
1, 2. 
MORTGAGES, 

1. Insurance of certain class of mortgages under the National 
Housing Act.— Mortgages on real estate, with the usual and 
customary provisions for protecting the proceeds of bonds 
sold for construction, may lawfully be insured by the Federal 
Housing Administrator under section 207 of the National 
Housing Act as amended by the Act of May 28, 1935, prior to 
completion of the construction projects. 332. 

2. Insurance under the National Housing Act in Adjustment of 
loss.—A loss occurring prior to the termination of a contract of 
insurance under section 205 (c) and (d) of the National Housing 
Act of which the Federal Housing Administrator is given due 
and timely notice, followed by foreclosure of the mortgage and 
conveyance of title to the Administrator, is to be adjusted in 
like manner as though the contract had not expired. 367. 

3. Same.—The amount required to support debentures issuable in 
payment of such a loss is to be deducted when ascertaining the 
distributable ‘credit balance’’ under the said section. 367. 

4. Same.—Mortgages under which foreclosure proceedings have 
been commenced or as to which the right to foreclose has 
accrued and is duly prosecuted, with timely notice to the 
Administrator, are to be treated as though already foreclosed 
and hence not “outstanding.” 367. 

5. Same.—A mortgage is to be regarded as in good standing under 
section 205 (c) if the Administrator is without notice of a 
default or if the mortgagee has waived his right under the 
insurance contract with respect to a known default. 367. 

6. Same.—A proposed requirement by regulation and by contract 
that the mortgagee keep the mortgaged premises insured 
against fire and other hazard if the mortgagor fails to do so is 
reasonable—perhaps even is implied in the terms of the 
statute. 367. 

7. Same.—tThere is no requirement that the mortgagee replace or 
repair a destroyed or damaged building before conveying the 
property to the Administrator, under the provisions of section 
204 (a), but there is an implied requirement that the mortgagee 
must act prudently in all the circumstances. 367. 
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MORTGAGES—Continued. 

8. Same.—‘‘The value of the mortgage on the date of the delivery 
of the property to the Administrator,’’ for the purpose of 
issuing debentures in payment of insurance under section 
204 (a), is the whole amount of the principal actually unpaid 
by the mortgagor. 367. 

9. Same.—The Administrator is authorized to provide by regulation 
and by contract that a “marketable title’ will be satisfactory 
under section 204 (a) and that the title approved by the Ad- 
ministrator and determined to be a marketable one at the 
time the insurance is written will be accepted as satisfactory 
in the adjustment of any claims for the insurance benefits if 
unimpaired by any act or omission of the mortgagee or other 
event occurring subsequent to the date the mortgage was 
accepted for insurance. 367. 

10. Same.—The Administrator may provide by regulation that 
there shall be included as ‘‘taxes’”’ under section 204 (a) of the 
Act such assessments and water rates as have been paid by the 
mortgagee, and are recognized as taxes under the local law 
and by operation thereof are prior liens upon the mortgaged 
property. 367. 

InsuraNcE. See Natronat Housine Act, 2, 9. 
MOTOR CARRIER ACT 1935. See TRANSPORTATION Rarss, 1, 2. 


MOTOR-VEHICLE FUELS SOLD IN NATIONAL PARKS, STATE TAXA- 
TION. See Taxation, 7. 


MOTOR-VEHICLE FUELS SOLD ON FEDERAL RESERVATIONS IN 
HAWAII, TAXATION. See Taxation, 4. 


MOTOR VEHICLES. 
Rates FOR GOVERNMENT UNDER Motor Carrier Act. See 
TRANSPORTATION RatTEs, I, 2. 


MOUNT RAINIER NATIONAL PARK. 
PATENTS FOR Lizv Lanps. See LAnps, 4. 


NARCOTIC FARMS. 

Transfer of drug addicts to narcotic farms upon conviction of 
crime.—The act of January 19, 1929, 45 Stat. 1086, does not 
require that narcotic addicts convicted of offenses against the 
United States shall be confined in a penal institution as a 
condition precedent to their being sent to the Public Health 
Service Hospital at Lexington, Kentucky, but such addicts 
may be transferred directly from the convicting courts to the | 
hospital. 641. 

NATIONAL ARCHIVES. 
1, Administration of Federal Register Act.—Documents required 
or authorized to be published under section 5 of the Federal 
Register Act are, with the exceptions noted, valid and operate 
as constructive notice to the persons designated as soon as 
they are filed with the Division of the Federal Register and 


618  Index-Digest 


NATIONAL ARCHIVES—Continued. 
made available for public inspection as provided in section 
2 of the Act; and publication in the Federal Register is not 
essential to the validity of such documents. 3659. 

2. Same.—The provisions of section 7 of the Act respecting validity 
and constructive notice do not apply to the compilation of 
documents referred to in section 11. 359. 

8. Federal Register Division.—Necessity for confirmation of ap- 
pointment of Director.—The appointment provisions of 
section 1 of the Federal Register Act and section 2 of the Act 
of July 19, 1934, establishing the National Archives are not 
in conflict or inconsistent with each other. 250. 

4. Same.—Salary of director.—If the salary of the director of the 
division set up in the National Archives Establishment for 
carrying out the purposes of the Federal Register Act is 
fixed at less than $5,000 a year, his appointment need not be 
confirmed by the Senate; but if fixed at $5,000 a year con- 
firmation by the Senate is required. 250. 

5. Maintenance of the National Archives Building.—General 
statutory provisions and the Executive Order of June 10, 
1933, would vest the responsibility for operation and mainte- 
nance of the Archives Building in the office of National 
Buildings, Parks, and Reservations, whereas the act of June 
19, 1934, ch. 668, 48 Stat. 1122, authorizes future appropria- 
tions for the maintenance of the Archives Building to be 
expended under the direction of the Archivist of the United 
States and indicates an apparent purpose to preserve the 
authority of the office of National Buildings, Parks, and 
Reservations, an inconsistency thus being created. 141. 

6. Same.—The President is advised to recommend to Congress 
that the appropriation, when made, for the operation and 
maintenance of the Archives Building be so worded as to 
show conclusively whether the responsibility for such opera- 
tion and maintenance is vested in the office of National 
Buildings, Parks, and Reservations or in the Archivist of the 
United States. 141. 

DocuUMENTS TO BE FILED WITH DIRECTOR OF FEDERAL REGIS- 
TER Division. See FEDERAL ReaistTerR Act, 2. 
NATIONAL ARCHIVES ESTABLISHMENT, 
FUNDS FOR PAYMENT OF DIRECTOR oF FEDERAL Roaaisrmr. 
See FEDERAL REGISTER ACT, 4. 
GOVERNMENT AGENCIES, PREPARATION AND FILtina or Com- 
PILATION OF Documents. See FepERAL ReEGIsTER Act, 3. 
NATIONAL BUILDINGS, PARKS, AND RESERVATIONS. 
RESPONSIBILITY FOR MAINTENANCE AND OPERATION OF ARe- 
cHiIvEs Burtpinc. See NaTIonaL ARCHIvEs, 5, 6. 
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NATIONAL DEFENSE. 


InvrprcHanGce or Prorwrty Berween Army AND Navy. See 
PROPERTY, 2, 5. 


NATIONAL FORESTS. 

Authority to make additions to Carson National Forest in New 
Mexico.—The prohibition contained in section 471, Title 16. 
U. 8S. C., against creating or making additions to forest 
reservations in the States of New Mexico and Arizona, except 
by act of Congress, is applicable as to lands purchased by the 
Federal Emergency Relief Administration, as an agency of 
the Public Works Administration, under authority of Title IT 
of the National Industrial Recovery Act; and such lands may 
not be added to the Carson National Forest in New Mexico, 
except by act of Congress. 204. 


NATIONAL HOUSING ACT. 

1. Constitutionality of certain provisions of the National Housing 
Act.—The Congress may not only protect and aid the specific 
national activities over which it has been delegated authority 
by the Constitution but it may also provide adequate pro- 
tection and aid for agencies created by it to exercise Federal 
powers. 258. 

2. Same.—Mortgage associations.—The Congress has exercised 
such powers in providing in the National Housing Act for the 
insurance of mortgages and the creation of national mortgage 
associations to deal in such mortgages. 258. — 

8. Same.—The statutory provisions for the national mortgage 
associations are further justified in view of their designation 
as depositaries of public money and as financial agents of the 
Government, and the requirement that they maintain certain 
investments in bonds or obligations issued or guaranteed by 
the United States. 258. 

4, Same.—tThe issuance of the certificate of approval by the Ad- 
ministrator to incorporators transmitting articles of association 
in the form submitted is effective to create a valid national 
mortgage association under title III of the act as amended. 
258. 

5. Same.—Welfare clause.—The general-welfare clause of the 
Constitution empowers the Congress to spend moneys for the 
general welfare and there is no limitation which requires 
such expenditures to be in the exercise of, or connected with, 
other enumerated powers. 258. 

6. Same.—The purposes of the National Housing Act are for the 
welfare of the Nation as a whole. 258. 

7. Same.—Guaranty of debentures.—The power of the Congress to 
borrow money on the credit of the United States authorizes a 
guarantee by the United States of obligations incurred by its 
agencies in the borrowing of money. 258. 
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NATIONAL HOUSING ACT—Continued. 

8. Same.—The insurance and guarantees provided for in the Na- 
tional Housing Act are within the constitutional grants of 
power to appropriate for the general welfare and to borrow 
money on the credit of the United States. 258. 

§. Same.—tThe insuring of a mortgage under title I of the National 
Housing Act, as amended, and the regulations issued there- 
under, creates a valid obligation on the part of the Federal 
Housing Administrator to issue the debentures therein pro- 
vided for, and the debentures so issued are valid obligations 
enforcible against the mutual mortgage insurance fund. 2658. 

10. Same.—The guarantee by the United States of such debentures, 
in accordance with the provisions of section 204 of the act, 
as amended, constitutes a valid and binding obligation of the 
United States. 258. 

11. Sale of low-cost housing or slum-clearance projects.—The 
Federal Emergency Administrator of Public Works is without 
authority, in view of Section 4 (a) of the Act of June 29, 1936, 
49 Stat. 2026, to sell certain slum-clearance or low-cost 
housing projects in New York City upon a proposed basis of 
55 percent or more, of cost plus interest. 643. 

DEBENTURES OF FEDERAL HovusinG ADMINISTRATION GUARAN- 
TEED. See DEBENTURES, 1. 

INSURANCE OF MORTGAGES ON REAL Estate. See MortTGAGEs, 1. 

Riauts oF MortTGaGEES UNDER INsuRED Morrtaaass. See 
MORTGAGES. 

NATIONAL INDUSTRIAL RECOVERY ACT, 

ADDITIONS TO CaRSON NATIONAL Forest, N. Mex. See 
NATIONAL FORESTS. 

CONSTRUCTION OF THOMAS JEFFERSON MEMORIAL. See THOMAS 
JEFFERSON TERRITORIAL EXPANSION Mrmoriat, 2. 

FUNDS FOR CONSTRUCTION OF SUBSISTENCE HOMESTEADS. See 
SUBSISTENCE HOMESTEADS, 7. 

Hiauway Construction BETWEEN CERTAIN NATIONAL Parks. 
See Highways, 2. 

Labor WaGE Rates on ALLEY Prosects, District or CoLtum- 
BIA. See DistRIicT oF COLUMBIA, 1, 2. 

SALE OF PROPERTY FOR Low-Cost Hovusine. See Nationa 
Hovsine Act, 11. 

SUBSISTENCE HOMESTEADS FOR INDIANS. See SUBSISTENCE 
HomeEstTeaps, 1. 


NATIONAL MORTGAGE ASSOCIATION. See Nationat Hovsine 
Act, 2-4, 
NATIONAL PARK SERVICE. 
AUTHORITY TO ConsTRUCT HiaHwayry BETWEEN CBRTAIN 
NATIONAL Parks. See Hicuways, 2. 
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NATIONAL PARKS. 
Rocky MountTAIn NATIONAL PARK. See RECLAMATION PROJ- 
ECTS, 2, 3. 
Strats TaxaTion oF Moror-VEnHICcCLE Furuts Soup in. See 
TAXATION, 7. 
NATURALIZATION, 
EFFECT OF NATURALIZATION OF PARENTS UPON FoREIGN-BORN 
AND ADOPTED CHILDREN. See CITIZENSHIP, 1-7, 10. 
NAVAL AIR STATIONS. See Navy, 3. 
NAVAL AMMUNITION DEPOT. See Navy, 4. 
NAVAL OFFICERS. Sce Navy, 5-7. 
NAVY. 

1, Construction of naval vessels.—Joint bid of parent and sube 
sidiary companies.— The United Shipbuilding and Dry Dock 
Corporation is a wholly-owned subsidiary of United Dry 
Docks, Inc., and the officers and directors of the two firms 
are the same persons. The former submits a bid, in response 
to Navy Department advertisements, for the construction of 
two vessels, and it is accepted. Accompanying the bid is a 
copy of an agreement between the two companies providing 
that if the subsidiary is awarded the contract on its bid, the 
parent company will furnish the shipyards, equipment, and 
labor and the subsidiary the material for performance of the 
contract. The agreement also shows that the two companies 
intend to share the profits of the contract and be responsible 
for its performance. 91. 

2. Same.—Held, the bid submitted may be considered as the joint 
bid of the companies, and, upon proper amendment of the 
award, they may be made jointly and severally parties to the 
formal contract. 91. 

8. Naval air stations.—Jurisdicton of the United States over the 
sites at Lakehurst and Cape May, N. J.—The sites of the 
Naval Air Stations at Lakehurst and Cape May, N. J., were 
acquired by the United States with the consent of the State 
of New Jersey; and the United States has thus acquired 
exclusive jurisdiction over such sites as provided in Article I, 
Section 8, Clause 17 of the Constitution. 185. 

4. Naval ammunition depot, Hawthorne, Nev.—dJurisdiction of 
United States over site.—The act of the legislature of Nevada, 
approved March 28, 1935, ceding to the United States juris- 
diction over the site of the Naval Ammunition Depot at 
Hawthorne, Nev., but reserving to the State and political 
subdivisions thereof the right to tax private property and to 
serve process upon the affected premises, is considered satis- 
factory to the Government and no further action by the Navy 
Department is required. 216. 
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NAVY—Continued. 

5. Officers.—Permanent change of Station.—Construction of stat- 
ute.—The Attorney General in an opinion to the Secretary of 
the Navy, and the Court of Claims in Bullard v. United States, 
66 Ct. Cls. 264, and numerous subsequent decisions, have 
held that an officer detached from duty and ordered to his 
home to await further orders has been ordered to make a 
permanent change of station within the meaning of Section 12 
of the Act of May 18, 1920, 41 Stat. 604; and under the Court 
of Claims decisions, which the Department of Justice has 
determined should not be appealed, it is immaterial whether 
the station from which the officer is ordered is within or 
without the United States. The Comptroller General has 
held, on the contrary, that no permanent change of station 
is involved in case the officer is ordered from a station within 
the United States, and he has refused to accept the Court of 
Claims decisions as binding upon his office in such cases. 176. 

6. Same.—Held, the Secretary of the Navy should accept the 
opinion of the Attorney General and the decisions of the Court 
of Claims as controlling in the administration of the statute, 
and should instruct his subordinates accordingly. 176. 

7%. Same.—Held, further, the Comptroller General is bound as a 
matter of law by the construction placed upon the statute by 
the Attorney General and the Court of Claims. 176. 

INTERCHANGE OF PRORPERTY BETWEEN ARMY AND Navy. See 
PROPERTY, 1-5. 
TRANSFER OF TITLE IN “U.S. S. Mempuis’. See SHIPPING, 6. 


NAVY DEPARTMENT. 
INTERCHANGE OF PROPERTY BETWEEN ARMY AND Navy. See 
PROPERTY, 1-5. 
NAVY, SECRETARY OF. 
ADMINISTRATION OF STATUTE RELATING TO PERMANENT CHANGE 
oF SratTion oF Navat Orricers. See Navy, 6. 


NEVADA. 
STATUTE CEDING JURISDICTION OVER BUILDING SITE PuR- 
CHASED BY UNITED States. See JURISDICTION, 1-8. 


NORTHERN PACIFIC LAND GRANTS. 
PATENTS FOR Liev Lanps. See Lanps, 4. 


NOTICE. 
DocvuEMNTs PUBLISHED IN FEDERAL REGISTER TO OPERATE AS 
Constructive Notice. See NaTIoNaL ARCHIVES, 1, 2. 


OCEAN MAIL SERVICE. 

1. Authority of the Postmaster General with respect to certain 
contract for ocean-mail service.—The Postmaster General is 
not required to cancel the contract of June 9 1928 between 

' the United States and the Munson Steamship Line, Inc., for 
ocean-mail service between New York and Buenos Aires 
because of the failure of the contractor to provide and operate 
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OCEAN MAIL SERVICE—Continued. 
vessels in accordance with the contract but he may accept 
the service rendered and make suitable deductions from the 
amounts otherwise due and payable under the contract. 282. 
2. Same.—The question whether the test made to determine whether 
the vessel met the contract requirements is a question of fact 
which the Postmaster General must administratively deter- 
mine, and upon which the right to make the ubove-mentioned 
deductions depends. 282. 
OFFICE OF HONOR, TRUST, OR PROFIT UNDER GOVERNMENT. 
StaTuToRY DIsQuALIFICATIONS. See ARMY, 7, 8. 
OFFICER OF THE UNITED STATES. 
COMMISSIONER OF IMMIGRATION AND NATURALIZATION, APPOINT~ 
MENT. See IMMIGRATION AND NATURALIZATION CoMMISs- 
SIONER. 


OFFICERS. See Army, 5-8; Dispursine Orricmurs, 1-4; Navy, 5-7; 
PHILIPPINE ISLANDS, 5. 
OPTIONS ON LAND. 
FEDERAL SUBSISTENCE HOMESTEADS CORPORATION. See Sus- 
SISTENCE HoMEsTEApDs, 14. 
OSAGE INDIANS, OKLAHOMA. 
& ’ 
APPLICATION OF RELIEF ACT FOR PAYMENT OF TAXES, ETC., ON 
RESTRICTED LANDS. See INDIAN LANDs, 1. 
PANAMA CANAL ZONE, 
LEAVE or ApsENCE. See LEAVE or ApsEnNcp, 1, 2. 


PAPAGO TRIBE OF INDIANS. 
Errect of Votre to Resect an Act or Conaress REvATIVS 
TO LANDS AND RESERVATIONS. See INDIAN LANDS, 2, 3. 
PARKS. 
DEDICATION OF LAND, PARKs, ETC. See Lanps, 1. 
PATENTS. 

1. Inventions of Government Employees assigned to the Govern-— 
ment.—Right of United States to exclusive use.—When an 
invention is made by a Government employee under such 
circumstances that the invention is the property of the United 
States, it is customary procedure to have the patent covering 
the invention issue to the United States, as represented by a 
designated officer, upon assignment executed by the employee, 
either before or after the application is filed. 425. 

2. Same.—lIt is an established practice for the United States to 
acquire and hold patents and licenses under Government 
patents have heretofore been issued to private persons, 
The issuance of such licenses is consistent only with the view 
that there is no authority for private persons to use inventions 
covered by government-owned patents in the absence of 


license. 425. 
144790°—-37—vol. 38———-43 
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8. Same.—If a proper case warranting such action should arise, 
the Government ought to undertake to maintain in the courts 
the exclusive right of the United States, under a duly acquired 
patent. 425. 

4. Issuance to Government employees.—In order that an applica- 
tion for a patent may be received and a patent granted, 

- without payment of fees, under the Act of March 3, 1883, 
ce. 143, 22 Stat. 603, as amended by the Act of April 30, 1928, 
c. 640, 45 Stat. 467, the invention covered by the application 
must have been made by an ‘‘officer, enlisted man, or em- 
ployee of the Government, except officers and employees of 
the Patent Office.’’ 402. 

5. Same.—Each applicant for a patent must be in the service of 
the United States and within one of the classes prescribed by 
the statute at the time the application for a patent is filed, 
or the right to file an application accrues in cases covered by 
proper contracts. 402. 

6. Same.—Fees.—tThe statutory waiver of fees is not affected by 
the fact that the applicant for a patent after filing his applica- 
tion in due compliance with the statute, dies or leaves the 
service of the Government before the patent is actually 
granted. 402. e 

7. Same.—tThe statute contemplates and authorizes an agreement 
by the inventor, while in the service of the United States, 
that the invention may be manufactured and used by or for 
the Government, if patented, without payment of royalty, 
and the consideration therefor is the right to file and prosecute 
an application for a patent without payment of fees. 402. 

8. Same.—Such an agreement may be carried out and the inventor 
permitted to file and prosecute an application for a patent 
without payment of fees, notwithstanding that his services 
with the Government may be discontinued prior to the actual 
filing of the application. 402. 

9. Same.—Neither the letter nor the spirit of the law warrants any 
distinction based upon permanent or temporary status, or 
duration of service, so long as the individual is actually in 
the service of the United States when the invention is made 
and the necessary steps are taken to insure the application of 
the statute. 402. 

10. Same.—Eligibility under the statute is dependent upon service 
as an existing fact, and not upon past service or possible | 
future service. 402. ! 

RevocaBLtE Licenses, GRANT UNDER GOVERNMENT-OWNED | 

Patents. See LicpNSES. 
PATENTS TO LAND. 
NorTHERN Paciric Rarpwar Co. See Lanps, 4. 
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PENAL INSTITUTIONS. 
TRANSFER OF Drua Appicts To Narcotic Farms. See Nar- 
coTic Farms. 


PENSIONS. See Worup War VETERANS’ Act. 


PERSHING HALL. 

Expenditure of appropriation for settlement of indebtedness 
against Pershing Hall.—An assurance or commitment of the 
American Legion, Inc., to the effect that it will assume the 
duties of maintaining and perpetuating Pershing Hall, Paris, 
France, is not a condition precedent to the expenditure of the 
funds appropriated by the Act of August 12, 19385, c. 508, 49 
Stat. 571, for the settlement of the indebtedness against the 
said Hall. 459. 

PERSONAL PROPERTY. See Property, 1-5. 
PHILIPPINE INDEPENDENCE ACT. See PHILIPPINE ISLANDS, 4. 
PHILIPPINE ISLANDS. 

1. Constitution.—The proposed constitution for the government of 
the Philippine Islands, as adopted by the Constitutional Con- 
vention, is in substantial conformity with the provisions of the 
act of March 24, 1934, 48 Stat. 456. 197. 

2. Same.—Certain differences between the provisions of the 
proposed constitution and the provisions of the act discussed 
and held to be immaterial. 197. 

3. Designation of an acting United States High Commissioner to the 
Philippine Islands.—Neither the Act of March 24, 1934, 48 
Stat. 456, providing for the independence of the Philippine 

Islands, nor section 179 of the Revised Statutes contains any 
authority for a proposed Executive order providing that in 
the event of a vacancy in the office of the United States High 
Commissioner to the Philippine Islands or the temporary 
disability of the High Commissioner, the Legal Adviser, or in 
his absence, the Financial Expert, shall perform the functions 
of the said office. 298. 

4. Effect of the Philippine Independence Act on the provisions of 
the act of July 1, 1902.—The provisions of section 85 of the 
Act of July 1, 1902, relating to the designation in the Philip- 
pine Islands of depositories for public money of the United 
States have not been repealed by section 15 of the Philippine 
Independence Act of March 24, 1934. 385. 

5. Election of officers for the Government of the Commonwealth of 
the Philippines.—The language of section 4 of the Act of 
March 24, 1934, 48 Stat. 458, requiring “a proclamation for 
the election of officers for the Government of the Common- 
wealth of the Philippine Islands provided for in the consti- 
tution” does not contemplate an election of provincial and 
municipal officers. 2365. 
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PIPE LINES, 

Granting of license for the construction of a gas pipe line.—The 
President may grant a license for the construction and mainte- 
nance of a pipe line under the Rio Grande for transportation of 
gas from gas fields in Texas to Monterrey, Mexico. 163. 


PLAYGROUNDS, ETC. 


DepicaTIon oF Lanp, Low-cost Housina. See Lanps. 


POLICE. 
PROTECTION FOR SUBSISTENCE Homestrgeap Occupants. See 
SUBSISTENCE HoOMESTEADS, 10. 
POLITICAL SUBDIVISIONS. 
IRRIGATION Districts. See IRRIGATION DiIstTRICcTS. 
PORTS OF ENTRY. 
Foreign Trapve Zones, EstasLisHMENnT. See Forrtan Trapp 
ZONES, 1, 2. 
POSTAL SAVINGS ACT. 
DEposiT OF PosTAL SAVINGS Funps. See PHILIPPINE ISLANDS, 4. 


POSTAL SAVINGS SYSTEM. 

1. Effect of certain provisions of the Banking Act of 1985 on the 
Postal Savings Act of June 25, 1910, as amended.—The 
mandatory provision of section 2 of the amendment of May 
18, 1916, to the Postal Savings Act, requiring postal savings 
funds to be deposited in member banks of the Federal Reserve 
System, provided such banks agree to pay interest at the rate 
of not less than 24% has been repealed by the Banking Act 
of 1935; and the Board of Trade of the Postal Savings Svstem 
is now empowered in its discretion to deposit postal savings 
funds in member banks of the Federal Reserve System at such 
rate of interest as may be fixed by the Board of Governors. 
389. 

3. Same.—The uniform-interest requirement of section 2 of the 
amendment of May 18, 1916, must be deemed repealed by the 
Banking Act of 1935; and the Board of Trustees of the Postal 
Savings System may, in its discretion, deposit postal savings ' 
funds in member banks of the Federal Reserve System at 
interest rates which vary in different localities. 389. 

$. Same.—The said Board of Trustees is not required to dispose of 
any part of its investments for the purpose of redepositing 
such funds in qualified banks. 389. 

4. Same.—Section 341 of the Banking Act of 1935 supplements 
section 7 of the Postal Savings Act as amended, with the result 
that no interest on postal savings deposits is payable in excess 
of the rate prescribed by the Board of Governors for payment 
by member banks on savings deposits; and the interest of 2% 
prevails except that whenever the interest rate prescribed by 
the Board of Governors is less than 2%, such lower rate shall 
be paid. 389. 


POSTAL SERVICE. See Ocran Mau Sprvics, 1. 2. 
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POSTMASTER GENERAL. 
Contract ror Ocean-Malu Servicnp. See OcrEAN Maru Smr- 
vick, 1, 2. 
_ POWER PROJECT. See RECLAMATION PROJECTS, 1. 
POWERS. 
DELEGATION OF STATUTORY PowErRs. See PuERTO Rico, 1, 2. 
PRESIDENT. 

ADVISED TO RECOMMEND CONGRESS AS TO WORDING OF LEGIS- 
LATION APPROPRIATING FOR MAINTENANCE OF ARCHIVES 
BUILDING. See NATIONAL ARCHIVES, 6. 

APPOINTMENT OF CoMMISSIONER OF IMMIGRATION AND NaTuURAL- 
IZATION. See IMMIGRATION AND NATURALIZATION COM- 

. MISSIONER. 

AUTHORITY UNDER TAXING PROVISIONS OF COTTON CONTROL 
Act. See TAaxatTION, 2. 

Crviu Servicp Ruus VII, Auruoriry to AMEND. See Crvin 
SERVICE, 1. 

ConstTRuUCTION oF THOMAS JEFFERSON Memoriau. See THomMas 
JEFFERSON TERRITORIAL EXPANSION MEMORIAL, 1-5. 

DELEGATION oF StTaruTrory Powers. See Puerto Rico, 
4, 5. 

DESIGNATION OF ACTING GOVERNOR OF PurRTo Rico. See 
Purrto Rico, 3. 

DESIGNATION OF ACTING UNITED States HicH CoMMISSIONER 
To PuiuiprinE Istanps. See Puitippine Isuanps, 3. 

INTERCHANGE OF PROPERTY BETWEEN ARMY AND NAvY, 
AUTHORITY TO OrpER. See Property, 1-5. 

LICENSE FOR CONSTRUCTION, ETC. OF PIPE LINE. See PIP 
LINES. 

Monicieat Councit Binus VETOED BY GOVERNOR OF VIRGIN 
ISLANDS, TO BE PRESENTED TO PRESIDENT. See VIRGIN 
Istanps, 4. 

POWER TO AUTHORIZE A SPECIAL REEMPLOYMENT LIST FOR 
PeNnpING AGRICULTURAL Crnsus. See Census Bureau. 

RIGHT TO DETERMINE LOSssES TO UNITED STATES EMPLOYEES IN 
FoREIGN Excuancre. See EXcHANGE, 2. 

SILVER CERTIFICATES IN LiEU OF SILVER DOLLARS, AUTHORITY 
To Direct Issugr. See SILVER CERTIFICATES, 1. 

PRICE DISCRIMINATION. 

GovERNMENT ConTRACTS FOR SUPPLIES, Anririess Laws. 

See Contracts, 1. 
PROJECTILES. 
LirzE-LiNE PROJECTILES, REVOCABLE LICENSES UNDER GOVERN- 
MENT-OWNED Patent. See LICENSES. 
PROPERTY. 
1. Interchange of property between the War and Navy Depart- 
ments.—A proposed Executive order effecting an interchange 
of certain property between the War and Navy Departments, 
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PROPERTY—Continued. 
which interchange has been agreed to by the Acting Secre- 
taries of the War and Navy Departments, is authorized 
under the following provision of the Act of July 11, 1919, 
41 Stat. 131, 132: : 
“The interchange without compensation therefor, of 
military stores, supplies, and equipment of every character, 
including real estate owned by the Government, is hereby 
authorized between the Army and the Navy upon the request 
of the head of one service and with the approval of the head 
of the other service.”’ 293. 

2. Same.—Since the proposed interchange of property is in the 
interest of the national defense, it is probable that the Presi- 
dent is also authorized to issue the order as Commander-in- 
Chief of the Army and the Navy. 293. 

3. Same.—Repeal by implication is not favored, and only in case 
the two statutes involved are in direct conflict or clearly incon- 
sistent with each other will a repeal be implied. 3856. 

4. Same.—The provisions of the Act of July 11, 1919 (41 Stat. 131, 
132), authorizing the interchange of property between the 
Army and Navy, are not impliedly repealed, either partially 
or otherwise by the Act of March 12,1926, providing a method 
for the disposition of real property no longer needed for mili- 
tary purposes. 356. 

5. Same.—Opinion to the President of September 26, 1935, holding 
that a proposed Executive order effecting a certain inter- 
change of property between the War and Navy Departments 
was authorized under the Act of July 11, 1919, supra, adhered 
to on reconsideration. 356. 


PROPERTY. See also REAL PROPERTY. 


PUBLIC CONTRACTS. 
CoMPLIANCE WITH STATUTORY REQUIREMENTS. See SuHipPina, 7, 
PUBLIC HEALTH SERVICE. 

1. Promotion of health service in rural areas.—A proposed execu- 
tive order allocates to the Secretary of the Treasury from the 
appropriation of $899,675,000 contained in the Emergency 
Appropriation Act, fiscal year 1935, $1,000,000 for use in en- 
abling the Public Health Service to cooperate with and assist 
local state health officers in the establishment and promotion | 
of adequate health service in rural areas. 28. 

2. Same.—Held, the proposed allocation is authorized under the 
said Emergency Appropriation Act for carrying out the pur- 
poses of the Federal Emergency Relief Act of 1933. 28. 


PUBLIC LANDS. 
ACQUIRED FOR IRRIGATION Purposss, SAtB oF UNNEEDED. See 
STATUTES. | 
EsTABLISHMENT OF GRAZING Districts PerMiTTep. See Grazg- 
ING Lanps, 1, 2, 
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PUBLIC ROADS. 


UsE By OccUPANTs OF SUBSISTENCE HoMESTEADS. See Suns- 


SISTENCE HomestTeapbs, 10. 


PUBLIC WORKS PROJECTS. 


DEDICATION OF LAND FOR Parks, ETC. See Lanps, 1. 


PUERTO RICO. 


A 


Appointment of Regional Administrator of the Puerto Rico Re- 


construction Administration.—The Chancellor of the Uni- 
versity of Puerto Rico is granted a year’s leave of absence 
with pay to enable him to make his services available to the 
Puerto Rico Reconstruction Administration established by 
Executive order of March 28, 1935, as an agency within the 
Department of the Interior to carry out in Puerto Rico the 
purposes of the Emergency Relief Appropriation Act of 19365. 
294. 


. Same.—Held, the proposed appointment of the Chancellor as 


Regional Administrator of the Puerto Rico Reconstruction 
Administration without compensation is authorized by the 
Emergency Relief Appropriation Act of 1935; and the prohibi- 
tion of Title 5, U. S. C., sec. 66, that no Government official 
or employee shall in connection with his services as such be 
paid or receive any salary from any source other than the 
United States Government, except as may be contributed by 


any State, county, or municipality, is not applicable here. 294. 
Same.—Designation of Acting Governor.—The power of desig- 


nating, under the Organic Act of Puerto Rico, an Acting Gov- 
ernor of Puerto Rico is properly to be exercised through the 
head of the department charged with the administration of 
Puerto Rican affairs, but in such manner that the designation 
will be in effect that of the President rather than that of the - 
head of the department. 457. 


. Same.—Although every reasonable presumption of validity is to. 


be indulged with respect to the performance by the head of a 
department of a duty imposed upon the President, neverthe- 
less, the President cannot, without statutory authority, dele- 
gate a discretionary duty, relieving himself of all responsi- 
bility, so that the performance of the duty will not be his act 
but wholly the act of another. 457. 


Delegation of statutory powers.—The power of appointment con- 


ferred by statute cannot be delegated without statutory 
authority. 457. 


. Offenses against the Harrison Narcotic Act in Puerto Rico.—Of- 


fenses committed in Puerto Rico against the Harrison Nar- 
cotic Act may be compromised under section 3229 of the 
Revised Statutes. Such compromises may be made by the 
local authorities, and the proceeds thereof may be retained 
by the Puerto Rican Government. 381. 


Same.—Where doubt exists as to the construction of a statute 


great weight is properly given to the construction given it by 
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PUERTO RICO—Continued. 


the Executive Department charged with its administration, 
and such construction is not to be overturned unless clearly 
wrong, or unless a different construction is plainly required. 
381. | 

8. Validity of a proposed bond issue.—The proposed bond issue of 
Puerto Rico in the amount of $75,000 for the retirement of 
bonds issued for financing the construction of the Isabela 
Irrigation System is authorized under the Acts and Executive 
Order cited herein; and the form of bond submitted complies 
with the law and the determinations of the Treasurer of . 
Puerto Rico approved by the Governor. 1658. 

9. Same.—The proposed bond issue of Puerto Rico in the amount 
of $75,000 for the retirement of bonds issued for financing 
the construction of the Isabela Irrigation System is authorized 
under the Acts cited herein; and the form of bond submitted 
complies with the law and the determinations of the Treasurer 
of Puerto Rico approved by the Governor. 435. 

10. Same.—The proposed bond issue of the Government of Puerto 
Rico in the amount of $120,000 for financing the extension of 
an irrigation system now in operation is authorized under 
the acts and Executive order cited herein. The form of bond 
submitted complies with the law and the determinations of 
the Treasurer of Puerto Rico approved by the Governor. 
242. 

11. Same.—The bonds, when issued in the amount and form pro- 
posed, will constitute valid and binding obligations of the 
people of Puerto Rico. 242. 

12. Same.—The proposed bond issue of Puerto Rico in the amount 
of $1,000,000 for the construction of insular and municipal 
roads is authorized under the Acts cited herein; and the form 
of bond submitted complies with the law and the determina- 
tions of the Treasurer of Puerto Rico approved by the Gover- 
nor. 500. 

18. Same.—The proposed bond issue of the Government of Puerto 
Rico of the face value of $3,778,000 for retiring seven de- 
scribed bond issues maturing January 1, 1936, is authorized 
under section 3 of the Act of March 2, 1917, 39 Stat. 951, 963, 
as amended, Act No. 24 of the Legislature of Puerto Rico, 
approved July 16, 1935, and the Act of August 3, 1935, 
Public, No. 236, Seventy-fourth Congress. 286. 

14. Same.—lIssuance of the proposed bonds will not cause the in- 
debtedness of the Government of Puerto Rico to exceed the 
maximum amount permitted by statute, and the bonds are in 
accord with the determinations of the Treasurer of Puerto 
Rico approved by the Government. 286. 

15. Same.—The bonds, when issued in the amount and form pro- 
posed, will constitute valid and binding obligations of the 
people of Puerto Rico. 286. 
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PUERTO RICO RECONSTRUCTION ADMINISTRATION. 
APPOINTMENT OF REGIONAL ADMINISTRATOR, See PUERTO 
Rico, 1, 2. 


RADETSKY IRON AND METAL CO. 
Tiriy Interest 1n Ex “U.S. S. Mempurs.””? See Surpprne, 6. 


RADIO TRANSMISSION EQUIPMENT. 


LEGALITY oF Awarp or Contracts. See Conrracts, 2. 


RAILROAD RETIREMENT ACT. See Retirement, 1-3. 


RAILROADS. 
Loans, by Reconstruction Finance Corporation. See Loans, 1. 
RATES. 
TRANSPORTATION BY Motor VeEuicitEe. See TRANSPORTATION 
Rates, 1, 2. 


REAL PROPERTY. 

1. Disposition of surplus real property.—Effect of Act of August 27, 
1935, upon section 16 of Merchant Marine Act, 1920.—The 
Act of August 27, 1935, providing for the disposition, contro], 
and use of surplus real property acquired by federal agencies 
does not supersede the authority and direction contained in 
Section 16 of the Merchant Marine Act, 1920, as amended 
(U. S. C., Title 46, Sec. 874), respecting the disposition of 
properties acquired during the World War period for housing 
purposes. 466. 

2. Same.—Effect of act of August 27, 1935, upon certain earlier 
statutes and contracts made thereunder.—The Act of August 
27, 1935, c. 744, 49 Stat. 885, providing for the disposition, 
control, and use of surplus real property acquired by federal 
agencies, does not affect— 

(1) The Act of May 28, 1935, c. 155, 49 Stat. 305, as amended 
by the Act of August 27, 1935, c. 754, 49 Stat. 896, authorizing 
the Secretary of Commerce to convey specified parcels of 
land to indicated states and cities for park purposes. 

(2) Section 16 of the Merchant Marine Act, 1920, as 
amended (U. S. C., Title 46, Sec. 874), authorizing and 
directing the United States Shipping Board to dispose of 
certain properties acquired during the World War for housing 
employees of the United States, as applicd to properties made 
the subject of contract with the Brooklawn Housing Corpora- 
tion prior to passage of the Act of August 27, 1935. 448. 

(3) The Act of March 4, 19138, c. 168, 37 Stat. 1017, 1019 
(U.S. C., Title 33, See. 752), as applied to five parcels of real 
property which were sold, upon advertisement, to the highest 
bidder and for which deeds were prepared but not executed 
and delivered prior to passage of the Act of August 27, 1935. 
448. 

FrpERAL, Disposition or Surpius. See STaTuTses. 
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REAL ESTATE. 
Morteaces INSURED UNDER National Hovusina Act. See 

MortTGAGEs, 1. 

RECLAMATION PROJECTS. 

1. Grand Lake-Big Thompson Transmountain Diversion Project.— 
Construction by Reclamation Bureau.—The Congress has 
recognized the distinction between a reclamation project and 
&® power project (Reclamation Act of June 17, 1902, and 
Federal Water Power Act of June 10, 1920). 310. 

2. Same.—If the proposed Grand Lake-Big Thompson Trans- 
mountain Diversion Project is in fact a “Government recla- 
mation project” the Bureau of Reclamation is authorized to 
enter upon and utilize any area within the Rocky Mountain 
National Park which may be necessary for the development 
and maintenance of such project. 310. 

8. Same.—The authority of the Reclamation Service under the 

_ Act of January 26, 1915 (88 Stat. 798), to enter upon and utilize 
for flowage or other purposes any area within the Rocky 
Mountain National Park necessary for the development and 
maintenance of a Government reclamation project, is not 
affected by the Act of March 3, 1921 (41 Stat. 1353), limiting 
the power of the Federal Water Power Oommission in certain 
respects. 310. 


RECONSTRUCTION FINANCE CORPORATION. 

1. Authority to engage the legal services of a Member of Congress.— 
The Reconstruction Finance Corporation, the contracts and 
agreements of which are subject to sections 114-116 of the 
Criminal Code, is not authorized to engage the services, as 
attorney or counsel, of a Member of Congress or a firm of 
which a Member of Congress is a partner. 213. 

2. Same.—The rule expressio unius est exclusio alterius applied. 
213. 

Funps To Commopity Crepit CoRPORATION TO RETIRE CER- 
TAIN DEBENTURES, ETC., AUTHORITY TO LOAN. See DEBEN- 
TURES, 3, 4. 
Loans To RaitRoaps. See Loans, 1. 
Monry LOANED SECRETARY OF AGRICULTURE FOR LOAN ON 
Cotton. See Loans, 2. 
RECORDER OF DEEDS, D. C. See District or Coutumsra, 3. 
RENTALS FOR LAND. | 
Paip BY HOMESTEADERS, COVERED INTO TREASURY AS “Mi1s- 
CELLANEOUS Receipts.” See SUBSISTENCE HOMESTEADS, .6 
RELATIONSHIP. 
APPLICATION OF DEFINITION, WorLD War VETERANS ACT. 
See WortD Wark VETERANS ACT. 
RETIREMENT. 

1. Civil service status of employees of the Railroad Retirement 

Board.—Employees of the Railroad Retirement Board are 
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RETIREMENT—Continued. 
subject to the Civél Service Act, Classification Act, and the 
Economy Act of June 30, 1932, as amended. 136. 

2. Same.—Such employees are not subject to the Civil Service 
Retirement Act, but they may, through continuous service 
and necessary transfers and reinstatements, retain their rights 
thereunder in that they will again become subject to its pro- 
visions upon subsequent transfers from the Board to other 
Government service. 136. 

3. Same.—This opinion is subject to the ultimate determination of 
the constitutionality of the Railroad Retirement Act, which 
has been declared unconstitutional by the Supreme Court of 
the District of Columbia. 136. 

ForrIGN-SeRvVICE Orricer, ExeMpTiION From CoMPULSORY 
RETIREMENT. See Crviu SERVICE, 4, 5. 


REVENUE ACT. 
PoLiTiIcAL CHARACTER OF [RRIGATION Districts. See IrRrre- 
GATION DIsTRICTs. 


ROBINSON-PATMAN ACT. See Contracts, 1. 


ROCKY MOUNTAIN NATIONAL PARK. 
UTILIZATION OF AREA WITHIN PARK FOR RECLAMATION PROJECT. 
See RECLAMATION PROJEcTs, 2, 3. 


ST. JOHN, VIRGIN ISLANDS. See Virain Istanps, 4, 5. 
ST. THOMAS, VIRGIN ISLANDS. See Vircin Isuanps, 4, 5. 


SALARIES. 

Director FEDERAL REGIsTER Division. See FEDERAL REGIs- 
TER Act, 4. 

Sources OvuTsipE or GOVERNMENT FOR COMPENSATION TO 
OFFICERS AND EMPLOYEES. See PuERTo Rico, 1, 2. 


SECRET SERVICE. 

1. Jurisdiction of Secret Service Division, Treasury Department.— 
Under Section 12B of the Federal Reserve Act, as amended, 
the Secret Service Division of the Treasury Department is 
given jurisdiction with respect to all acts and omissions made 
offenses against the Federal Deposit Insurance Corporation 
and punishable by fine, imprisonment, or other penalty as 
prescribed in that section, including offenses of the character 
covered by Sections 112-117 of the Criminal Code, relating to 
bribery, forbidden contractual relationships with members of 
Congress, etc., in so far as the offenses thereunder are con- 
nected with “contracts or agreements’’ of the said Corpora- 
tion. 504. 

2. Same.—The question whether the bank should lose ite insured 
status for having knowingly or negligently permitted the 
offense of the officer or employee is for determination of the 
Federal Deposit Insurance Corporation under Subsection (i) 
of Section 12B; but any investigation by the Secret Service 
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SECRET SERVICE—Continued. 
Division in this connection should be confined to the question 
of knowledge or negligence on the part of the bank or its 
officers, and unnecessary duplication of investigations should 
be avoided. 604. 

8. Same.—A violation of Section 5209 of the Revised Statutes, as 
amended, which makes it an offense for any officer or employee 
of a Federal Reserve, Member, or insured bank to embezzle 
funds of such bank, etc., is punishable under that section and 
is subject to investigation by the Federal Bureau of Investiga- 
tion of the Department of Justice; it is not an offense ‘“‘punish- 
able under” Section 12B of the Federal Reserve Act and for 
that reason subject to investigation by the Secret Service 
Division of the Treasury Department. 504. 

SETTLEMENT OF WAR CLAIMS ACT. 
PAYMENT OF AWARDS. See ADMINISTRATIVE EXPENSES. 
SHIPPING. 

1. Applicability of certain acts to construction, alteration, and 
repair of Coast Guard vessels, boats, and aircraft.—Contracts 
in excess of $2,000 for alteration or repair of U. S. Coast 
Guard vessels, boats, and aircraft, and contracts in excess of 
that amount for construction of such craft that provide for the 
transfer of title to the United States during the progress of the 
work as part payments are made, are subject to the provisions 
of Public Acts No. 321 (superseding the Heard Act), No. 402 
(the Bituminous Coal Conservation Act of 1935), and No. 403 
(amending the Davis-Bacon Act) of the 74th Congress, pro- 
vided, however, that as to the last-mentioned statute the 
work under the contract is to be performed at a site or place 
known to the Government department or agency inviting 
bids at the time specifications for the contract involved are | 
advertised. 418. 

8. Same.—The meaning of the terms “public work’’ and “public 
works’, as used in the above-named statutes, considered. 
418. 

3. Effect of the Act of June 13, 1983, upon the definition of the term 
‘‘steam vessel’’ contained in section 4399 Revised Statutes.— 
The Act of June 13, 1933, amending Section 4399 of the 
Revised Statutes is ambiguous and leaves the laws relating 
to regulation of mechanically propelled vessels in a state of 
uncertainty; and clarifying legislation would seem to be 
desirable. 441. 

4, Same.—Pending the enactment of such legislation, the present 
practice should be continued—attributing to the Act of June 
13, 1933, the effect of extending to vessels not previously 
included in Section 4399 R. 8S. only those provisions of the 
regulations contained in Sections 4418 and 4428-4434 R. §. 
as amended and reenacted by that Act. 441. 
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SHIPPING—Continued. 

, 5. Remission or mitigation of fines, penalties, and forfeitures in 
connection with the sale of a vessel in violation of section 9 
of the Shipping Act, 1916, as amended.—The Secretary of 
Commerce has authority to remit or mitigate the forfeiture 
of a vessel provided for in section 9 of the Shipping Act, 1916, 
as amended. The Secretary does not have authority to 
exercise the power of remission or mitigation with respect to 
the fine provided for the misdemeanor declared by the statute, 
unless and until the fine is imposed. 188. 

6. Title interest of the United States in the ex-‘‘U. 8. S. Memphis’’.— 
It is clear from the facts stated by the Judge Advocate General 
of the Navy and set forth herein that the United States in- 
tended to, and did, transfer to the A. H. Radetsky Iron and 
Metal Company the full and unconditional title to the ex- 
U. S. 8. Memphis, aground on the shores of Santo Domingo, 
and that the United States has no title to the vessel at this 
time. 328. 

7. Same.—The failure of the Government to comply with statutory 
requirements relative to public contracts enacted for the sole 
protection of the Government does not render such contracts 
void, but only voidable at the Government’s option, and only 
the Government can take advantage of such failure. 328. 

- ConpDITION OF VESSEL FacToR IN ESTABLISHING LoapD LINES. 
See Loap LINE OF VESSELS. | 
CONSTRUCTION OF NavAL VEssEts. See Navy, 1, 2. 
SEIZURE OF LEAD ON GERMAN VESSEL BY GREAT BRITAIN. 
See Cratms, 1. 
VEssELS Mertina REQUIREMENTS FOR OcEAn-Mar. SERVICE. 
See OcEAN MalIL SERVICE, 2. 


SHIPPING BOARD. 
DISPOSITION OF SURPLUS REAL PROPERTY. See REAL Prop- 
ERTY. 2. | 


SILVER CERTIFICATES. | 
1: Delivery of silver certificates in lieu of silver dollars under 
proclamation of December 21, 1983.—The President is em- 
powered by section 12 of the Gold Reserve Act amending 
paragraph (2) subsection (b), section 43 of the Agricultural 
Adjustment Act, to authorize and direct the Secretary of the 
Treasury to issue and deliver silver certificates in lieu of 
silver dollars deliverable under Proclamation No. 2067 of 
December 21, 1933. 89. 
2. Same.—The Secretary of the Treasury may exact seigniorage for 
_the issuance and delivery of such silver certificates. 


SINGLE BONDS. See Bownps, 7, 8. 


SLUM-CLEARANCE PROJECTS. See Lanps, 1; Nationa Hovusina 
Act, 11. 


SOLDIERS. See Army, 1; WorLD Wark ApJusTED COMPENSATION AcT. 
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SOUTHERN RAILROAD CO. 
EXTENSION OF TIME FOR CERTAIN BRIDGE ALTERATIONS. See 
BripGe ALTERATIONS, 1, 2. 
STATE GRANTS OF EMERGENCY RELIEF. 


Buy American Act. See EmMERGENcY REwIpF. 


STATUTES. 

Effect of act of August 27, 1935, providing for disposition of 
surplus real property, upon certain earlier acts authorizing 
acquisition of land for reclamation purposes.—The Acts of 
February 2, 1911, and May 20, 1920, authorizing the Secretary 
of the Interior to sell, under certain conditions, lands 
acquired or withdrawn for irrigation purposes are not repealed 
by the Act of August 27, 1935, providing for the disposition, 
control, and use of surplus real property acquired by Federal 
agencies. 9549. : 

Dx.LeGcaTion or Statutory Powers. See Puerto Rico, 4, 5. 

VALIDITY OF ACT IMPOSING A PROPER Duty, NOT TO BE QUES- 
TIONED. See Dispursina Orricers, 1-4. 


STATUTORY CONSTRUCTION. 
REPEAL oF StaTuTs BY ImpiicaTion. Sce PRopeERty, 8, 4. 
STOCK. 
PreFerRrev Divivenps, Rieut or Unirmep States TO eeu 
LATIVE. See FEDERAL Home Loan Bangs. 


SUBSISTENCE HOMESTEADS. 

1. Applicability of section 208 of the National Industrial Recovery Act 
with respect to providing subsistence homesteads for Indians.— 
The principal, stated in opinion of September 10, 1934, that 

~ section 208 of the National Industrial Recovery Act does not 
contemplate collective or communal ownership, but actual 
purchase by those who occupy the land and the houses erected 
thereon, is applicable to homesteads provided for Indians 
beyond the limits of an Indian reservation, but is inapplicable 
with respect to homesteads provided for Indians within an 
existing Indian reservation or added to an existing one under 
the act of June 18, 1934, and subject to its provisions. 118. 

2. Federal Subsistance Homestead Corporation—-The Federal 
Subsistence Homesteads Corporation is not authorized under 
section 208 of the National Industrial Recovery Act to convey 
land and buildings to cooperatives of homesteaders for leasing 
to individual homesteaders. 57. 

3. Same.—The Corporation may convey land to a cooperative for 
community use of homesteaders who have previously pur- 
chased homestead tracts, and it may construct, equip, and 
convey to a cooperative, but not gratuitously, certain things 
enumerated herein administratively determined to be reason- 
ably necessary for carrying out the purposes of the Recovery 
Act. 57. 
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SUBSISTENCE HOMESTEADS—Continued. 
4. Same.—The Corporation may make loans to a cooperative to 


- 


rf 


10. 


11. 


enable it to operate. It may not make loans to a private 
industry, but it may sell or lease land to a private industry to 
induce it to locate near a subsistence homestead. It may also 
lease tracts to teachers, social workers, and professional 
technicians and convey to local counties, or dedicate to the 
public, streets, parks, etc., constructed with funds made 
available under section 208. 957. 


Same.—Moneys paid to the Corporation by homesteaders as 


interest on amortization or on advances made by the Corpor- 
ation should be covered into the Treasury as miscellaneous 
receipts. 57. 


Same.—Lands purchased for: subsistence homesteads which 


cannot be used immediately may be leased by the Corporation, 
and the rentals recéived should be covered into the Treasury 
as Miscellaneous Receipts. 657. 


Construction with funds appropriated therefor by the National 


Industrial Recovery Act.—The Federal Subsistence Home- 
steads Corporation is authorized to expend money appro- 
priated under section 208 of the National Industrial Recovery 
Act for the construction of subsistence homesteads without the 
consent of the state in which such construction is to take place. 
31. 


Same.—The attempted taxation of the real or personal property 


owned by the Federal Subsistence Homesteads Corporation 
by State, county, city, or other local taxing authorities should 
be contested, the question of liability being ultimately for the 
courts to determine, 2. 


Same.—The occupants of the homesteads will not be ‘‘wards of 


the Federal Government’’, in the sense that they are removed 
from the political status of residents of the State and of the 
subdivision thereof in which they live, but will be entitled to 
the rights and privileges, and subject to the duties and 


obligations, of citizens and will be subject to arrest by local 


authorities. Their right to vote will depend upon State law. 
2. 


Same.—As citizens and as potential taxpayers, the occupants of 


the homesteads will be entitled to such police and fire pro- 
tection as may ordinarily be provided by the State, county, 
or municipality for communities similarly situated; will be 
entitled to use the public schools and the public roads; and will 
be entitled to have their needs for such facilities considered by 
the local authorities in like manner as other citizens. 2. 


Same.—The Federal Subsistence Homesteads Corporation is 


authorized to pay a reasonable charge for such evidences of 
title as may be required by the Attorney General to formulate 
his opinion as to the validity of the title. 2. 
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SUBSISTENCE HOMESTEADS—Continued. 
12. Same.—It is within the province of the United States Employees, 


Compensation Commission to decide whether employees of 
the Division of Subsistence Homesteads in Washington and 
employees of the Federal Subsistence Homesteads Corpora- 
tion on the various projects in the various States are entitled 
to the benefit of the United States Employees’ Compensation 
Act; and it is suggested that the matter be handled with the 
Commission. 2. 


18. Same.—It is not the policy of the United States Government to 


14. 


15. 


16. 


17. 


18. 


SUGAR. 
Purchase and distribution of surplus sugar for relief purposes.— 


carry insurance on its property. However, the occupants of 
the homesteads will have, or will in time acquire, insurable 
interests, and such interests may properly be insured either 
by the individuals themselves or by the Corporation acting 
in their behalf and at their expense. 2. 


Same.—The Federal Subsistence Homesteads Corporation may 


lawfully acquire options as an incident of the purchase of 
land. 2. 


Same.—tThe attempted imposition of license, franchise, occupa- 


tion, income, and excise taxes upon the Federal Subsistence 
Homesteads Corporation by Delaware or any other State should 
be contested, the question of liability being ultimately for the 
courts to determine. 2. 


Same.—lIt is unnecessary for the Federal Subsistence Home- 


steads Corporation to qualify and register as a foreign corpora- 
tion in States other than Delaware. 2. 


Same.—To the extent that the Corporation must supply a facil- 


ity it may contract therefor, and there is no disability to 
contract with a State or other political subdivision for the 
supplying of a facility which the State or other political sub- 
division is not otherwise legally obligated to furnish. 2. 


Same.—The Corporation may make loans for the purchase of 


livestock, tools, implements, seed, fertilizer, and household 
furnishings and furniture, or may itself purchase and resell 
them to the occupants of the homesteads, when determined to 
be reasonably necessary in order to carry out the purposes of 
the statute, and assuming that such regulation as may be 
issued comes within its terms. 2. 


The Secretary of Agriculture is authorized to purchase surplus 
sugar within the areas designated in section 15 (f) of the 
Agricultural Adjustment Act, as amended, with funds set 
apart for such use, and to distribute it for relief purposes in 
continental United States without charging it against: the 
quotas of such areas. 106. 


SUPPLIES. 


GovERNMENT Contracts, ANTITRUST Laws. See Contracts, 1. 
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TARIFF. See CusToms LAWS. 
TAXATION. 
1. Cotton control act.—Questions arising under the Bankhead Act.— 


2. 


There is no authority for the suspension or elimination of the 
tax levied upon cotton under the Bankhead Cotton Control 
Act other than that contained in section 2 of that Act. 87. 


Same.—A finding and proclamation by the President that the 


economic emergency in cotton production and marketing has 
ceased to exist would terminate the taxing provisions of the 
Cotton Control Act with respect to all cotton harvested after 
the effective date of the proclamation. 87. 


Same.—Such proclamation made under, and for the purposes of, 


the Cotton Control Act would have no effect upon operations 
concerning cotton under the Agricultural Adjustment Act. 87. 


. Taxation of motor-vehicle fuels sold on Federal reservations in 


Territory of Hawaii.—Section 10 of the Act of June 16, 1936, 
49 Stat. 1521, permits the Territory of Hawaii to levy taxes on 
motor-vehicle fuels sold, as provided therein, upon United 
States military or other reservations when such fuels are not 
for the exclusive use of the United States. The officers in 
charge of Federal reservations are required merely to report 
the amount of motor-vehicle fuels sold otherwise than for the 
exclusive use of the United States. 519. 


Same.—It lies with the territorial government and its appro- 


priate officers to construe its laws and determine whether 
taxes are to be levied upon sales not for the exclusive use of 
the United States. Questions respecting the legality of taxes 
so levied would concern the territorial government and those 
subjected to the tax, and would not arise in the administration 
of the War Department. 519. 


Same.—aAn officer of the War Department chargeable with 


collecting the taxes and paying them over to the territorial 
government acts on behalf of the Territory under authority 
from the Congress. Such officer is not authorized to review 
the acts of other public officers whose duty it is to levy the 
taxes and for that purpose to interpret the laws; on the con- 
trary, he should consult them if in doubt respecting the levy, 
collection, or payment of the taxes on sales of motor-vehicle 
fuels within the Federal reservation. 6519. 


Same.—State taxation of motor-vehicle fuels sold in national 


parks.—National parks are reservations within the meaning 
of Section 10 of the Hayden-Cartwright Act of June 16, 1936, 
which permits any State, Territory, or the District of Columbia 
to tax motor-vehicle fuels when sold by or through post 


exchanges, ship stores, ship service stores, commissaries, 


filling stations, licensed traders, and other similar agencies 
located on United States military or other reservations when 


such fuels are not for the exclusive use of the United States. 
144790°—37—vol. 38-44 
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TAXATION—Continued. : 
and by virtue of that Act the States may levy taxes on gasoline 
and other motor-vehicle fuels sold by concessioners located in 
national parks when such fuels are not for the exclusive use 
of the United States. 522. 

ASSESSMENTS AND WaTER Rates, MortGAcGep Proprrty. See 
MorraaGes, 10. 

COMPENSATION PaIp ADMINISTRATORS OF CALIFORNIA WORK- 
MEN’s CoMPENSATION Funp. See WorxKMEN’s ComMPENSA- 
TION FunND, l, 2. 

FrepERAL Supsistence Homrsteaps Corporation. See Sus- 
SISTENCE HoOMESTEADS, 15. 

Property oF Freperat Sussistsnce Homesteaps Corporae 
TION. See SUBSISTENCE HoMESTEADS, 8. 


TAYLOR GRAZING ACT. 
AUTHORIZING GRAZING DISTRICTS ON PUBLIC LANDS, LIMITED 
Acrreace. See Grazina Lanps, 1, 2. 


THOMAS JEFFERSON TERRITORIAL EXPANSION MEMORIAL. 

1. A proposed Executive order approving the establishment and 
authorizing the construction of the Thomas Jefferson Terri- 
torial Expansion Memorial, in accordance with the plans and 
specifications of the United States Territorial Expansion 
Commission at an estimated cost of $30,000,000, recites: 
That the United States Territorial Expansion Memorial 
Commission created pursuant to public resolution approved 
June 15, 1934, recommended in its report of May 1, 1935, the 
establishment and construction of a permanent memorial, 
on the site and in accordance with the plans given in the report, 
at an estimated total cost of $30,000,000; that the city of 
St. Louis, Missouri, has agreed to contribute the sum of 
$7,500,000 to the estimated cost of the construction of the 
memorial; that the State of Missouri has consented to the 
acquisition by the United States of the lands necessary for 
such project; that the memorial will commemorate the terri- 
torial expansion of the United States and preserve the his- 
torical associations connected therewith for the benefit, 
education, and inspiration of the American people; and that 
the President finds that the construction of the Memorial 
will provide work relief and increase employment by pro- 
viding for a useful project. It appears that only a part of 
the sum of $22,500,000 to be contributed by the Government 
for the proposed project is now available. 362. 

2. Same.—Held: (1) The proposed project is one which the Presi- 
dent is authorized to adopt and prosecute under title II of 
the National Industrial Recovery Act and the Emergency 
Relief Appropriation Act of 1935. 362. 

3. Same.—(2) The President has no authority to commit the 
Congress to future appropriations for the proposed project, 
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THOMAS JEFFERSON TERRITORIAL EXPANSION MEMORIAI—Con. 
and the Government may not legally accept the sum of 
$7,500,000 from the City of St. Louis unless the authorization 
for the project provides for its construction and completion 
with funds now available and at the disposal of the President. 
362. 

4. Same.—(3) Since the full sum of $22,500,000 required to be 
contributed by the President is not now available for the 
project the proposed Executive order is unauthorized. 362. 

5. Same.—(4) If the Congress should adopt this project as a Fed- 
eral project, to be constructed at a cost of $30,000,000, the 
City of St. Louis to contribute $7,500,000 and the Govern- 
ment $22,500,000, the President would be authorized to 
adopt such portion of the project as he might desire, as a 
project to be carried out under title II of the National Indus- 
trial Recovery Act and the Emergency Relief Appropriation 
Act of 1935, and also to allocate thereto such funds as might 
then be available under the latter Act and to proceed immedi- 
ately with the expenditure of such allocation. 362. 

TITLE TO LAND. | 

FEDERAL SUBSISTENCE HOMESTBADS CORPORATION. See SuB- 
SISTENCE HOMESTEADS, 11. 


TOBACCO, 
IMPORTED FROM CuBA. See Customs Lawes, 3, 4. 
TRANSPORTATION. 
EMPLOYEES TO AND FROM THE VIRGIN IsLANDs. See VIRGIN 
ISLANDS, 1. 


TRANSPORTATION RATES. 

1. Rates that contract carriers by motor vehicles may quote to 
Government under Section 218 of Motor Carrier Act.—The 
provisions of Section 218 of the Motor Carrier Act, 1935, 
relating to minimum rates that may be charged by contract 
carriers by motor vehicles, do not apply to contracts with 
the Government: and contract carriers by motor vehicles 
may quote the Government lower rates than those contained 
in their schedules on file with the Interstate Commerce 
Commission. 462. 

2. Same.—The maxim expressio unius exclusio altertus considered 
and held inapplicable. 452. 


TREASURY DEPARTMENT. 

Compntitive Examinations For Cerrain Reinstatep Em- 
PLOYEES McKELLAR AMENDMENT. See EMERGENCY APPRO- 
PRIATION Act, 1, 2. 

ComMPROMISE, AUTHORITY TO REvipw Merits. See Com- 
PROMISE, 11-14. 

ConTINUANCE OF EmpLorrens IN Dury Status WirnHovr Pay, 
McKELLAR AMENDMENT. See EMERGENCY APPROPRIATION 
Act, 1935, 5. 
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TREASURY DEPARTMENT—Continued. 

LIMITATION ON USE OF APPROPRIATION FOR PAYMENT OF : CER 
TAIN EMPLOYEES. See EMERGENCY APPROPRIATION ACT, 
1935, 3, 4. 

PAYMENT OF ADMINISTRATIVE EXPENSES MIxED Ciaims Com- . 
MISSION. See ADMINISTRATIVE EXPENSES. 

SUGGESTED REGULATIONS FOR FOREIGN TRADE ZONES. See 
ForEIGN TRADE Zonses, 1, 2. 


TREASURY OF UNITED STATES. 
Moneys Paip sy HOMESTEADERS AS INTEREST, COVERED IN AS 
‘““MISCELLANEOUS RECEIPTs.”’ See SUBSISTENCE HOMESTEADS, 
5. 


TREASURY, SECRETARY OF. 

Compromiss oF Cuaims, AUTHORITY FOR. See ComprRoMISE, 
3-5. 

CoNcURRENCE ReEQqQuIRED IN IssuANcE oF DvupLICcATEsS OF 
Bonps GUARANTEED BY UNITED STATES. See Bonps, 5, 6. 

Memeser or Boarp on Foreicn Trapt Zones. See Forrian 
TRADE ZONES, 1, 2. 

PrersHina Haru Memoriau Funp. See Persnina Hatt. 

SEIGNORAGE FOR IssvuE OF SILVER CERTIFICATES. See SILVER 
CERTIFICATES, 1, 2. 

SinaLtE Bonps Coverina Two Tyres or ADVANCES UNDER 
DIFFERENT STATUTES, LEGALITY. See Bonps, 7, 8. 


UNIFORMS. 
MANUFACTURE, FROM CLOTH OWNED BY GOVERNMENT. See 
Conrracts, 4. 


UNION OF SOVIET SOCIALIST REPUBLICS. 
Losses To UNITED STaTES EMPLOYEES THROUGH RATE oF 
EXCHANGE IN MAKING PurcuaseEs IN U. 8. 8. R. See Ex- 
CHANGE, 1, 2. 


UNITED SHIPBUILDING AND DRY DOCK CORPORATION. See 
Navy, 1. 2. 


UNITED STATES. 

CESSION OF JURISDICTION OVER LAND PURCHASED FROM NEVADA, 
See JURISDICTION, 1-8. 

DIsPOSITION OF REAL Property. See REAL PRopPERTY, 1, 2. 

GUARANTY OF CERTAIN BONDS BY GOVERNMENT. See Bonps, 
1, 2.° 

IsSUANCE OF DUPLICATE GUARANTEED BONDS BY GOVERNMENT. 
See Bonps, 5, 6. 

NATIVES OF VIRGIN ISLANDS. See CITIZENSHIP, 9. 

RiGHTt To CUMULATIVE PREFERRED DIVIDENDS ON FEDERAL 
Home Loan Banxs. See FEDERAL Home Loan BAnKs. 

RIGHTS IN PATENTS. See PATENTS, 1-3. 

RicuHts UNDER Duty AcquIRED Patents. See Patents, 3. 
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UNITED STATES—Continued. 
Status or Nations Maxine “ToKkeEN PAYMENTS” ON UNITED 
States Osriaations. See Drestor Nations, 1. 
Titty IntpRest 1n Ex “VU. 8. 8. Mempuis.” See Surprina, 6, 
UNITED STATES CODE. 
VIOLATION OF SECTION 208, TITLE 18. See ARMY, 7, 8. 
UNITED STATES HIGH COMMISSIONER. 
DESIGNATION OF ACTING, FOR PHILIPPINE ISLANDS. See PHIL- 
IPPINE. ISLANDS 


UNITED STATES TERRITORIAL EXPANSION COMMISSION. 
ConsTRUCTION OF THOMAS JEFFERSON MEMORIAL. See 
THOMAS JEFFERSON TERRITORIAL EXPANSION MEMORIAL, l. 
VESSELS. 
Ex “U.S. 8S. Mempuis.” See SHIpprina, 6. 
VETERANS AFFAIRS ADMINISTRATION. 
AUTHORITY TO ABANDON Hicguway at Batu, N. Y. See Hran- 
Ways, l. 


VETERANS OF WORLD WAR. See Worupv War Vererans Act. 


VETO. 
MonicipAL ORDINANCE VETOED By GOVERNOR OF VIRGIN 
IsLANDS. See VIRGIN ISLANDS, 4, 5. 


VIRGIN ISLANDS. 

1. Availability of appropriation for the Virgin Islands for certain 
transportation of persons appointed to positions in such 
islands from the United States.—The appropriation for the 
Virgin Islands for the fiscal year 1935 (Pub. No. 109, 73d Cong.) 
is not available for payment of the return transportation of 
persons appointed from the continental United States to 
positions in the Virgin Islands who may be discharged without 
prejudice or resign after service of not less than 1 year, or for 
transportation for employees from the Virgin Islands to the 
United States and return for the purpose of taking leave. 47. 

2. Same.—The rule of ejusdem generis and expressio unius est ex- 
clusio alterius held applicable. 47. 

8. Citizenship of natives of the Virgin Islands.— Except as indicated, 
all persons born in the Virgin Islands at the time of their 
annexation by the United States but were residing in the 
United States or any of its insular possessions or territories 
on June 28, 1932, are to be deemed citizens of the United 
States under the Act of February 25, 1927, 44 Stat. 1234, as 
as amended. 9525. 

4. Legal status of ordinance repassed by local council of St. Thomas 
and St. John Virgin Islands after veto by Governor.—The 
provision in the Act of June 22, 1936, 49 Stat. 1807, fora 
merely suspensive veto by the Governor of the Virgin Islands 
of bills passed by the local legislative bodies, with subsequent 


644 Indew-Digest 


VIRGIN ISLANDS—Continued. 
presentation of the bills to the President for approval or dis- 
approval, will become effective only with respect to the bills 
passed by the new legislative bodies provided for in that 
Act. 536. 
5. Same.—The action of the Council of St. Thomas and St. John in 
passing an ordinance again on October 8, 1936, after veto by 
the Governor was without legal effect. 536. 
WAGES. 
LABORERS AND MrcHanIics ON ALLBY Pros5cTs, District OF 
CoLUMBIA. See DISTRICT OF COLUMBIA, 1, 2. 


WAR DEBTS. 
ForEIGN GOVERNMENTS MAKING “TOKEN PAYMENTS” ON OB- 
LIGATIONS TO THE UNITED Statgs. See Dustror Nations, 
1, 2. 
WAR DEPARTMENT. 
INTERCHANGE OF PROPERTY BETWEEN ARMY AND Navy. See 
PROPERTY, 1-5. 
MANUFACTURE OF UNIFORMS. See CONTRACTS, 4. 
OFFICER oF, CoLLEcTING Taxrs aND PayING THEM OVER TO 
TERRITORY OF HAWAII IS AN AGENT OF TREASURY DEPART- 
MENT. See TAXATION, 6. 
PROCUREMENT OF AIRCRAFT, AERONATUICAL ACCESSORIES. See 
AIRCRAFT, 3. 
REMAKING CoTTon Matrtressxs. See Contracts, 4. 
WAR, SECRETARY OF. 
ALTERATION OF CERTAIN RAILROAD BRIDGE, AUTHORITY TO 
EXTEND TIME FoR. See BripGp ALTERATIONS, 1, 2. 
JURISDICTION IN CONNECTION WITH ADJUDICATION OF CLAIMS 
FoR Lost Property. See ARMY, 4. 
MEMBER OF BoaRD ON FOREIGN TRADE ZonES. See FOREIGN 
TRADE ZONES, I, 2. 
REJECTION OF Bip oN Rap1o TRANSMISSION EQUIPMENT, ETC. 
See ContTRACTs, 2, 3. 
WICHITA NATIONAL FOREST, OKLA. 
APPLICATION OF MINING Laws. See Minine Laws, 1. 
WICHITA NATIONAL GAME RESERVE. 
APPLICATION OF MINING Laws. See MINING Laws, 1. 
WORDS AND PHRASES. 

1. ‘*Active service’ and ‘‘active list.’’—-The term “active list’ 
relates only to the active list of the regular Army, while the 
term ‘“‘in active service’ is broader and includes not only 
personnel on the active list of the regular Army but'also those 
on the retired and reserved lists who are in an active duty 
status. 241. 

2. ‘‘Administrative ruling.’’—When the Secretary of Agriculture 
gives public notice that the cigar tobacco adjustment program 
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WORDS AND PHRASES—Continued. 


- 


7. 


in the United States has been abandoned or substantially 
abandoned, the public notice referred to is not an “adminis- 
trative ruling’ within the meaning of that term as used in 
Article XIII of the Cuban Trade Agreement. 428. ° 

‘‘Any public work of the United States.’’—Contracts exceeding 
$2,000 in amount, for alteration or repairs of Coast Guard 
vessels, boats and aircraft, since the property to be altered or 
repaired belongs to the United States, fall within the category 
“any public * * * work of the United States” as those 
words are used in the act of Aug. 24, 1935, which act repealed 
the so-called Heard act. 421. 

‘‘Emergency.’’—The word “emergency” is defined as a sudden 
or. unexpected occurrence or condition calling for immediate 
action. This can hardly be applied to a permanent condition 
of inadequacy of service. 148. 

“IN ACTIVE SERVICE.” See Infra, “On Active Duty.” 


. On active duty’’ and “‘in active service.’’—There is an import- 


ant distinction between being “on active duty” and being 
“in active service” or “on the active list.’’ The former 
denotes the physical presence of the soldier at his proper 
station, while the latter denotes his status in the army. 241. 
“On Tap Active List.” See Supra, “Acrive Service.” 
‘‘Other necessary miscellaneous expenses.’’—‘‘Where a statute 
enumerates several classes of persons or things, and immedi- 
ately following and classed with such enumeration the clause 
embraces ‘other’ persons or things, the word ‘other’ will 
generally be read as ‘other such like’, so that persons or things 
therein comprised may be read as ejustem generis with, and 
not of a quality superior to or different from, those speci- 
fically enumerated. * * * .” Examination of the 1935 
Virgin Islands appropriation act fails to disclose that the 
Congress intended that this rule of interpretation should not 
be applied in determining the meaning of the act, it is there- 
fore my opinion that the words “‘other necessary miscellaneous 
expenses’’ do not include unofficial traveling expenses. 49. 
‘*Political subdivisions.’’ Special assessment districts lawfully 
created for public purposes under the authority of the several 
states and authorized to exercise a portion of their respective 
sovereign powers are state “political subdivisions’ within 
the meaning of the Revenue Act of 1913, and the opinion of 
Jan. 13, 1914, (80 Op. 252) should not be disturbed. 563. 
‘*Project.’’—Attributing to the word “project” the significance 
of definitions given in the Standard Dictionary and Webster’s 
International Dictionary, it must be concluded that Section 
207 of the National Housing Act, does not require that insur- 
ance for a low-cost housing project must be deferred until 
the project is completed. 336. 
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10. ‘*Projects.’’—Grants from funds appropriated by Publie Resolu- 
tion No. 11, approved April 8, 1935, to the Governors of the 
several States for emergency relief purposes are “‘projects’’ 

- within the meaning of section 13 of that Resolution, whether 
for construction work or for the purpose of such items as food 
and clothing; and such grants are subject to the provisions of 
Title III of the Treasury and Post Office Appropriation Act, 
fiscal year 1934 (47 Stat. 1520). 207. 

11, ‘‘Property or.’’—The words “property or’’ appearing before 
the word “project” in the proviso of Section 207, National 
Housing Act, were not in the statute as originally enacted, 
but were added by Section 344, Bankruptcy act of 1935. 
The purpose of this amendment was to insure that the statu- 
tory provision applied to low-cost housing property as well as © 
to low-cost housing projects. 335-336. 

12. “Public work and public works.’’—The employment of labor- 
ers and mechanics in making repairs to Government vessels 
is employment upon a “public work’ of the United States 
within the language “‘any of the public works of the United 
States’? in the 8-hour law of August 1, 1892 (27 Stat. 340; 
29 Op. 395). 422. 

18. **This act.’’—The words ‘‘this act,’”’ as used in section 18, Act 
of June 18, 1934 (48 Stat. 984), cannot properly be considered 
as designating only a part, or parts, of the Act, and hence the 
third and succeeding proviso in section 3 will be inoperative 
if the vote under section 18 is against the application of the 
act. 121. 


WORKMEN’S COMPENSATION FUND, CALIFORNIA TAXATION. 

1. Compensation paid to officers and employees administering 
State Workmen’s Compensation Fund of California.—It is 
doubtful whether the opinion of the Acting Attorney General 
of July 19, 1918 (31 Op. 308), should be reconsidered, for the 
questions dealt with therein are essentially different from the 
question now under consideration, and the conclusion reached 
in that opinion is not questioned and does not necessarily 
affect the case presented. 199. 

2. Same.—The opinion of July 19, 1918, should be considered as 
confined to the specific questions therein considered and not 
as controlling in determining whether compensation paid 
from the State Workmen’s Compensation Fund of California 
to officers and employees administering such fund is taxable 


by the Federal Government. 199. 


WORLD WAR ADJUSTED COMPENSATION ACT. 

1. Entitlement to compensation.—Claimant was inducted into mili- 
tary service October 20, 1917, but was absent without leave 
and charged with desertion from December 2, 1917, until 
October 10, 1919, when he was arrested and returned to the 
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WORLD WAR ADJUSTED COMPENSATION ACT—Continued. 
Army. Subsequently, because of his mental condition the 
charge of desertion was removed and he was honorably dis- 
charged from the Army December 17, 1919. 202. 
2. Same.—Opinion of Attorney General Stone of July 26, 1924 
(84 Op. 228), distinguished. 202. 
3. Same.—Held, the claimant is not entitled to compensation under 
the World War Adjusted Compensation Act. 202. 


WORLD WAR VETERANS, ACT. 

Applicability of definitions of relationship and dependency 
contained in the World War Veterans’ Act.—The definitions 
of relationship and dependency contained in the World War 
Veterans’ Act, 1924, as amended, are applicable in awarding 
compensation to or for dependents of World War veterans 
or in apportioning compensation payable to veterans under 
sections 27 and 28, Title III, Public. No. 141, Seventy-third 
Congress. 103. 

YACHT. 

REMISSION OF FORFEITURE FOR VIOLATION OF SHIPPING Act, 

1916, as AMENDED. See SHIPPING, 5. 


O 


